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DBTSHMINBD  IN 

THE    SUPREME    COURT 

OF 

NEW  HAMPSHIRE. 


ROCKINGHAM,  DECEMBER.  1888. 


Hatch  v.  Lahos. 


A  gift  of  personal  property  by  a  conditional  vendee  is  good  to  pass  his 
interest  in  it. 

In  such  a  case  payment  of  the  amonnt  due  on  the  property,  made  by  the 
administrator  of  the  vendee,  discharges  the  lien,  and  the  title  of  the 
donee  is  thereby  completed  as  against  the  estate  and  the  heirs  at  law. 

Replevin,  for  a  piano  and  piano  stool.  Facts  found  by  the 
court.  August  8, 1887,  George  D.  Lamos  bought  the  instrument 
in  question  of  D.  Lathrop  &  Co.  for  $225,  to.  be  paid  850  down, 
and  the  remainder  in  instalments  of  $10  a  month.  The  piano 
was  delivere4  to  Lamos,  but  was  to  remain  the  property  of  the 
sellers  until  the  whole  of  the  price  .  was  paid,  according  to  the 
terms  of  the  conditional  sale.  Several  payments  were  made  by 
Lamos  before  December  26, 1887,  amounting  in  the  whole  to  $100 ; 
and  on  the  last  named  day  he  gave  the  piano  and  stool  to  the 
plaintiff,  to  whom  he  was  engaged  to  be  married. 

In  January,  1888,  Lamos  died,  and  S.  F.  Varney,  who  is  the 
defendant  in  interest  in  this  suit,  was  appointed  his  administrator. 
Soon  after  the  death  of  Lamos  the  plaintiff  paid  an  agent  of 
Lathrop  &  Co.  $10  on  account  for  the  piano;  but  Varney  having 
made  them  a  tender  on  behalf  of  the  estate  of  the  whole  balance 
due  on  the  piano,  $125,  they  returned  the  $10  to  the  plaintiff, 
and  indorsed  on  the  written  contract  of  sale  a  receipt  for  that  sum 
in  full  payment  for  the  piano.  Varney  then  took  the  piano  and 
stool  from  the  possession  of  the  plaintiff  against  her  will,  and  put 
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it  into  the  hands  of  the  defendant  for  safe-keeping.     The  plaintiff 
thereupon  brought  this  action  for  the  property. 

(7.  Page^  for  the  plaintiff. 

S.  W.  Emery^  for  the  defendant. 

Allen,  J.  George  D.  Lamos  had  possession  of  the  piano  and 
stool  under  a  conditional  sale  from  D.  Lathrop  &  Co.,  and  might 
have  sold  whatever  interest  he  had  in  the  property  to  the  plaintiff, 
and  she  would  thereby  have  acquired  the  same  rights  in  the  prop- 
erty which  he  had.  These  rights  included  the  right  of  possession 
and  the  right  of  acquiring  a  complete  title  by  payment  of  the  bal- 
ance of  the  price  agreed  upon.  Bailey  v.  Colhy^  34  N.  H.  29 ;  Nut- 
ting V.  Nutting,  63  N.  H.  221 ;  Currier  v.  Knapp,  117  Mass.  324; 
Benj.  Sales  426.  As  against  her  vendor  and  against  everybody 
except  the  original  vendor,  she  would,  by  the  sale  and  delivery  to 
her,  have  acquired  a  perfect  title. 

The  gift  of  the  piano  to  the  plaintiff  by  the  conditional  buyer, 
George  D.  Lamos,  gave  her  the  same  rights  in  the  property  that  a 
sale  and  deliveir  to  her  would  have  given,  except  that  it  would 
not  be  valid  against  her  donor's  creditors.  The  administrator  of 
George  D.  Lamos  does  not  appear  to  have  taken  the  piano  and 
placed  it  in  the  hands  of  the  defendant  for  the  benefit  of  the  cred- 
itors of  the  decedent,  nor  does  it  appear  that  the  estate  is  insolvent, 
or  that  the  property  is  necessary  to  meet  the  expenses  of  admin- 
istration. Being  the  representative  of  the  deceased,  the  adminis- 
trator's right  to  take  the  piano  from  the  plaintiff  was  no  greater 
than  the  right  of  the  deceased  in  his  lifetime.  If  necessary  to 
satisfy  the  legal  demands  against  the  estate,  he  might  take  it  for 
that  purpose,  but  the  heirs  of  George  D.  Lamos  have  no  rightful 
claim  to  it  as  a  part  of  their  share  in  his  estate.  Abbott  v.  Tenney^ 
18  N.  H.  101». 

As  between  the  plaintiff  and  donor,  the  gift  to  her  was  complete 
when  the  piano  was  delivered  to  her.  The  donor  undertook  to 
give  her  the  property,  and  it  was  his  duty,  not  only  by  his  con- 
tract with  the  vendors,  but  by  his  understanding  with  her,  to  pay 
for  it.  Had  he  completed  the  payment  in  his  lifetime,  the  title 
thus  made  complete  would  have  been  her  title,  and  he  could  not 
have  revoked  the  gift  and  retaken  the  piano  by  reason  of  paying 
what  he  had  bound  himself  to  do. 

The  payment  by  the  administrator,  the  defendant  in  interest, 
did  not  operate  to  give  him  a  title  to  the  property  for  the  benefit 
of  the  estate  or  heirs.  It  was  the  payment  of  a  debt  which  the 
deceased  owed  and  was  bound  to  pay,  and  in  paying  it  the  admin- 
istrator acquired  no  more  rights  than  the  deceased  would  have 
acquired  by  paying  the  balance  after  the  gift  was  made.  The 
reception  of  the  price  from  the  administrator  by  the  original  ven- 
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dors  was  not  a  sale  of  the  property  to  the  administrator,  nor  an 
assignment  of  their  interest  in  it.  It  was  the  reception  of  a  debt 
due  from  the  deceased,  and  one  which  it  was  the  duty  of  the 
administrator  to  pay  if  the  estate  was  solvent,  and  it  operated  as  a 
release  of  the  vendor's  claim  upon  the  property,  and  confirmed  the 
title  in  the  plaintiff,  to  whom  it  had  passed  by  gift  from  the  con- 
ditional vendee.  Upon  the  facts  appearing  in  the  case,  the  plain- 
tiff's title  to  the  property  is  establisned. 

Judgment  for  the  plaintiff. 
Carpenter,  J.,  did  not  sit :  the  others  concurred. 


Proctor  v.  Tilton. 

No  demand  is  necessary  to  maintain  replevin  when  the  defendant  has  no 

right  to  the  possession  against  the  plaintiff. 
Where  the  plaintiff  in  replevin  is  entitled  to  possession  of  the  property,  a 

deputy  sheriff  of  the  county  of  R.  may  lawfully  take  it,  as  the  agent  of 

the  plaintiff,  in  the  county  of  S. 

Trover,  for  a  horse.  Facts  found  by  a  referee.  The  defend- 
ant justified  the  taking,  as  a  deputy  sheriff,  on  a  writ  of  replevin 
in  favor  of  C.  E.  Winkley  against  this  plaintiff. 

September  25,  1884,  Winkley  sold  the  horse  by  auction  to  the 
plaintiff  for  $125.  The  plaintiff  paid  the  price  down  except 
^6.75,  and  it  was  agreed  that  the  animal  should  go  into  his  pos- 
session, but  should  remain  the  property  of  Winkley  until  the 
remainder  of  the  price  was  paid,  pavment  to  be  made  within  a 
reasonable  time.  After  the  lapse  of  a  reasonable  time  Winkley 
demanded  payment,  but  nothing  more  has  ever  been  paid.  Wink- 
ley never  made  demand  on  Proctor  for  the  return  of  the  horse. 
Under  a  misapprehension  as  to  the  location  of  the  line  between 
the  two  counties,  the  defendant,  who  is  a  deputy-sheriff  of  Rock- 
ingham county,  took  the  horse  within  the  limits  of  Strafford  county, 
and  delivered  him  to  Winkley,  who  has  ever  since  retained  posses- 
sion of  him.     Both  parties  moved  for  judgment. 

Dodge  ^  Caverly^  for  the  plaintiff. 

A.  L.  Mellows^  for  the  defendant. 

Clark,  J.  The  horse  was  delivered  to  Proctor  upon  the  agree- 
ment that  it  was  to  remain  the  property  of  Winkley  until  the  sum 
of  #36.75  should  be  paid  by  Proctor  to  Wijikley,  and  payment 
was  to  be  made  within  a  reasonable  time.  After  the  lapse  of  a 
reasonable  time  Winkley  repeatedly  requested  payment  of  Proc- 
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tor,  but  nothing  was  paid.  By  the  terms  of  the  contract  Proctor 
had  no  title  to  the  horse.  He  had  the  possession,  with  the  priv- 
ilege of  acquiring  a  title  by  payment  within  a  reasonable  time. 
Upon  his  failure  to  make  such  payment  in  a  reasonable  time  his 
right  to  the  pos^ssion  of  the  horse  terminated,  and  both  the  right 
of  property  and  the  right  of  possession  were  in  Winkley,  and  he 
had  the  right  to  take  the  horse  wherever  he  could  find  it.  As 
Proctor  had  no  right  to  the  possession  against  Winkley,  no  de- 
mand was  necessary.  Bailey  v.  Colby ^  34  N.  H.  29;  McFarland 
V.  Farmer^  42  N.  H.  386,  390.  The  case  differs  from  Davis  v. 
Emery^  11  N.  H.  230,  where  it  was  held  that  a  demand  and  a 
reasonable  notice  to  surrender  the  property  or  perfect  the  title 
were  necessary,  because  by  the  terms  of  the  contract  the  bailee 
had  an  election  whether  he  would  buy  the  property  or  not.  So, 
also,  in  Kimball  v.  Famum^  61  N.  H.  348,  a  demand  was  held 
necessary  because  the  time  of  payment  had  been  extended  with 
an  understanding  that  the  vendee  might  pay  when  he  could,  and 
therefore  the  vendee's  possession  was  lawful.  As  Winkley  was 
entitled  to  the  possession  of  the  horse,  and  the  defendant  took  it 
by  his  direction  and  authority,  it  is  immaterial  whether  the  tak- 
ing was  in  the  county  of  Straflford  or  the  county  of  Rockingham, 
or  whether  the  defendant  assumed  to  take  it  by  virtue  of  a  writ  of 
replevin.    Upon  the  facts  in  the  case  no  legal  process  was  necessary. 

Judgment  for  the  defendant. 

Allen,  J.,  did  not  sit:   Dob,  C.  J.,  absent:    the   others  con- 
curred. 


Marston  V,  Lord  ^  a. 

An  advancement  is  a  completed  gift ;  and  one  who  has  received  in  that 
way  more  than  his  distributive  share  of  the  estate  would  amount  to  by 
law  is  not  required  to  refund  the  excess  in  order  to  equalize  the  distri- 
bution. 

Petition  for  Partition.  The  defendants  are  the  widow  and 
heirs-at-law  of  Oliver  H.  Lord,  who  died  intestate  May  13,  1883. 
In  his  lifetime  Oliver  H.  Lord  made  advancements  to  three  of  his 
children,  and  among  them  was  an  advancement  to  the  defendant, 
George  B.  Lord,  of  $16,500.  The  real  estate  was  not  of  sufficient 
value  so  that  upon  partition  of  the  same  the  plaintiff  would  re- 
ceive so  much  as  $16,500.  The  plaintiff  at  the  trial  moved  that 
George  B.  Lord  be  required  to  contribute  a  portion  of  said  f  16,500 
advanced  to  him,  in  order  that  the  plaintiff  may  receive  her  equal 
share  with  the  other  children.  The  court  denied  the  motion,  and 
the  plaintiff  filed  this  bill  of  exceptions. 
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R.  G-.  Pike  and  J.  S.  S.  Frink^  for  the  plaintiff. 
Chase  ^  Streeter^  for  the  defendants. 

Allen,  J.  No  question  of  jurisdiction  is  presented.  Locke  v. 
Hancock^  59  N.  H.  86.  The  amounts  of  the  advancements  have 
been  determined  or  agreed  upon,  and  the  plaintiff,  in  the  division 
of  the  land  among  the  heirs  of  the  decedent  v^ho  have  received  no 
advancements,  or  less  than  their  equal  shares  of  the  whole  estate 
with  the  advancements  added,  seeks  to  compel  George  B.  Lord, 
one  of  the  heirfe  whose  advancement  exceeded  his  equal  and  just 
share  of  the  whole,  to  contribute  sufficient  to  make  all  shares  abso-* 
lutely  equal. 

The  statute  of  distribution  (G.  L.,  c,  203,  ss,  9,  10)  provides 
that  an  advancement  made  to  an  heir  in  the  lifetime  of  the  deceased 
shall,  in  the  distribution  of  the  estate,  be  *'  accounted,  according 
to  its  value,  as  part  or  whole  of  the  share  of  such  heir,"  and  *'  may 
be  taken  into  consideration  in  the  division  of  the  real  estate." 
But  it  is  not  in  terms  provided  that  equalization  shall  go  so  far  as 
to  compel  the  repayment  by  an  heir  of  any  part  of  an  advance- 
ment. The  advancement  is  a  completed  gift  by  the  ancestor,  to 
be  accounted  by  the  recipient  as  his  share  or  part  of  his  share  in 
distribution  (^Fellows  v.  Little^  46  N.  H.  27),  and  is  no  part  of  the 
ancestor's  estate  at  his  death.  It  is  not  a  loan  to  be  repaid  to  the 
ancestor  or  to  his  representative  after  death.  It  is  not  a  legacy 
paid  in  advance,  and,  in  the  absence  of  express  conditions  annexed 
to  the  advancement,  it  cannot  be  underatood  that  repayment  was 
intended  by  the  parties,  nor,  in  the  absence  of  express  provisions 
in  the  statute  to  that  effect,  can  it  be  inferred  that  the  legislature 
intended  the  advancement  should  be  paid  into  the  estate,  and  con- 
sidered as  a  part  of  the  assets  in  distribution.  Chase  v.  Locker- 
man,  11  G.  &  J.  185 ;  Black  v.  Whitall,  9  N.  J.  Eq.  572.  The  heir 
who  has  received  an  advancement,  in  accounting  for  it  according 
to  its  value,  as  a  part  or  the  whole  of  his  share,  receives  so  much 
less  of  the  residuum  of  the  estate  than  he  otherwise  would.  It  is 
deducted  from  his  share  of  what  estate  is  found  at  the  ancestor's 
death.  If,  as  in  this  case,  the  advancement  exceeds  what  his  share 
otherwise  would  be,  he  accounts  for  it  as  *'  the  whole"  of  his  share 
(^Fellows  V.  Little,  supra,  Dixon  v.  Marston,  64  N.  H.  433,  436),  but 
is  not  called  upon  to  contribute  something  as  a  gift  to  make  the 
other  shares  equal  to  the  remainder  of  his  advancement. 

The  application  of  specific  devises  and  legacies  to  the  payment 
of  the  testator's  debts  and  other  necessary  charges  against  his 
estate  (G.  L.,  c.  203,  ss,  13,  14)  does  not  include  the  recalling  of 
advancements  for  such  a  purpose. 

Exceptions  overruled. 

Cabpbnteb,  J.,  did  not  sit :  the  others  concurred. 
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Preston  v.  Reeve. 

One  haying  the  right  to  rescind  a  contract  hj  reason  of  fraudulent  misrep- 
resentations by  the  other  party,  need  not  put  the  other  party  in  a  better 
position  than  he  was  in  before,  as  by  giving  him  an  assignment  of  a  lease 
for  years  in  place  of  a  tenancy  at  will. 

The  party  in  fault  cannot  complain  that  he  is  not  put  in  his  former  posi- 
tion, when  the  party  rescinding  offers  to  perform  the  contract  by  paying 
the  sum  really  agreed  upon,  although  he  refuses  to  pay  the  amount  of  a 
note  which  was  made  too  large  by  reason  of  the  fraud: 

Assumpsit,  to  recover  the  amount  of  a  promissory  note  for  f  426, 
dated  March  12,  1888.  Facts  found  by  a  referee.  March  12, 
1888,^  the  plaintiff  was  in  the  occupation  of  an  apothecary  store  in 
Great  Falls,  owned  by  one  Roberts,  with  a  verbal  assurance  from 
Roberts  that  he  should  continue  to  occupy  it  as  long  as  he  pleased, 
although  his  written  lease  bad  expired.  The  defendant  desired  to 
obtain  a  lease  of  the  store,  and  the  plaintiff  offered  to  vacate  it 
June  1  if  the  defendant  would  buy  from  him  certain  fixtures  which 
he  had  from  the  preceding  tenant,  Dr.  Carleton,  and  pay  him 
therefor  what  he  paid  Carleton  for  them.  The  defendant  accepted 
the  offer  because  he  was  anxious  to  have  the  store,  it  being  under- 
stood by  both  that  the  price  was  much  more  than  the  fixtures  were 
worth.  The  plaintiff  falsely  represented  that  he  paid  Carleton 
$426,  when  in  fact  he  paid  him  only  seventy-five  per  cent,  of  that 
sum.  The  defendant  relied  upon  this  false  representation,  and  it 
was  a  material  inducement  to  his  promise  to  pay  $426.  There- 
upon the  defendant  gave  the  plaintiff  the  note  in  suit,  and  the 
plaintiff  gave  the  defendant  a  bill  of  sale  of  the  fixtures,  with  a 
covenant  that  he  would  deliver  up  to  the  defendant  the  possession 
of  the  store  on  the  first  day  of  June,  and  the  whole  was  put  upon 
the  condition  that  the  defendant  should  be  able  to  get  a  lease  of 
the  store  "  upon  such  terms  as  are  reasonable  and  satisfactory  to 
him/'  Soon  after,  the  defendant  obtained  from  Roberts  a  lease  of 
the  store.  June  1,  1888,  the  defendant  learned  of  the  plaintiff's 
misrepresentation  as  to  the  price  paid  Carleton  for  the  fixtures, 
and  then  offered  to  pay  the  amount  paid  Carleton,  and  no  more, 
which  offer  the  plaintiff  refused,  and  demanded  payment  of  the 
whole  of  the  note.  Thereupon  the  defendant  tendered  back  the  bill 
of  sale  to  the  plaintiff,  and  demanded  his  note,  and  notified  the 
plaintiff  that  he  rescinded  the  contract  on  account  of  his  fraudulent 
representation.  The  defendant  did  not  offer  to  surrender  or  assign 
the  lease,  nor  intimate  his  willingness  that  the  plaintiff  should  con- 
tinue in  the  occupation  of  the  store.  Later,  on  the  same  day,  the 
plaintiff  tendered  to  the  defendant  the  key  to  the  store,  which  the 
defendant  refused  to  accept  from  him,  and  it  was  afterwards  taken 
by  Roberts  and  delivered  to  the  defendant,  who  is  now  in  posses- 
sion of  the  store. 
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BeacKam  ^  Foote  and  J.  Ktvel^  for  the  plaintiff. 
Edgerly  8f  Pierce^  for  the  defendant. 

Smith,  J.  The  fraud  perpetrated  by  the  plaintiff,  in  falsely 
stating  the  cost  of  the  fixtures,  gave  the  defendant  the  legal  right 
to  rescind  the  contract.  It  is  contended,  however,  on  the  part  of 
the  plaintiff,  that  the  rescission  was  not  complete,  because  he  was 
not  restored  to  his  original  position, -in  that  he  lost  the  occupation 
of  the  store.  He  was  at  most  a  tenant  at  will  of  Roberts,  and  had 
only  his  parol  promise  that  he  might  remain  in  possession.  The 
condition  in  the  bill  of  sale,  that  the  conveyance  should  take  effect 
provided  the  defendant  should  obtain  a  lease  upon  terms  satisfac- 
tory to  himself,  was  ostensibly  inserted  for  the  benefit  of  the  de- 
fendant. The  plaintiff  had  no  title  which  he  could  assign,  nor 
possession  which  he  could  transfer  so  as  to  make  the  transferee 
more  than  a  tenant  at  sufferance  of  Roberts.  When  the  defend- 
ant rescinded  the  contract,  he  not  only  made  no  attempt  to  disturb 
the  plaintiff  in  his  possession,  but  refused  to  receive  possession 
from  him.  The  plaintiff  voluntarily  abandoned  the  possession 
when  he  left  the  key  at  the  defendant's  store. 

It  is  claimed  that  the  defendant,  in  order  to  have  fully  restored 
the  plaintiff  to  his  original  position,  should  have  offered  to  assign  the 
lease  to  him,  or  should  have  returned  it  to  Roberts  to  be  cancelled. 
But  (if  the  lease  was  assignable,  which  does  not  appear)  it  is  ap- 
parent that  an  assignment  of  it  to  the  plaintiff  would  have  placed 
him  in  a  better  position,  as  he  would  then  have  had  possession  for 
a  term  of  years  instead  of  occupying  as  tenant  at  will ;  and  it  is 
not  certain,  and  perhaps  cannot  now  be  known,  whether  Roberts 
would  have  accepted  a  surrender  of  the  term.  The  defendant's 
legal  right  to  rescind  did  not  impose  on  him  the  legal  duty  of  re- 
storing the  plaintiff  to  any  better  position  than  that  he  originally 
occupied,  or  to  offer  to  do  more  than  he  would  have  done  if  the 
plaintiff  had  truthfully  stated  the  cost  of  the  fixtures.  If  his  offer 
to  pay  seventy-five  per  cent,  of  the  sum  for  which  the  note  was  given 
(the  price  which  the  plaintiff  paid  Carleton)  was  not  an  offer  to  re- 
store the  plaintiff  to  the  position  he  stood  in  when  he  fraudulently 
induced  the  defendant  to  enter  into  the  contract,  he  is  estopped  to 
assert  the  contrary  by  his  agreement  to  sell  for  that  price. 
Whether  the  plaintiff  is  otherwise  estopped,  is  a  question  which 
need  not  be  considered.     He  cannot  recover  upon  the  note. 

Whether  the  plaintiff  upon  a  quantum  meruit  count  can  recover 
the  value  of  the  fixtures  is  a  question  not  raised  by  the  case. 

Case  ducharged. 

Carpenter,  J.,  did  not  sit:  the  others  concurred. 
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QUINN  fr  a,,  Afii,  V.  MADIGAN. 

Expenses  lawfully  incarred  in  defending  an  estate  against  claims  accruing 
in  the  lifetime  of  the  testator  are  not  chargeable  to  the  residuary  lega- 
tee, but  are  to  be  paid  out  of  the  assets  of  the  estate. 

Probatb  Appeal.  Facts  agreed.  By  his  last  will,  John  Burns, 
after  making  certain  legacies,  devised  and  bequeathed  the  remain- 
der of  his  estate  to  Joseph  Madigan ;  but  if  said  Joseph  should 
die  under  j^e  and  unmarried,  then  to  the  appellants.  Joseph  Mad- 
igan died  July  12,  1888,  under  age  and  unmarried.  The  testator 
died  September  22,  1874.  The  appellee  was  the  guardian  of  Jo- 
seph Madigan,  and  had  the  care  and  control  of  the  property  de- 
rived from  the  Bums  estate.  He  is  also  the  heir  at  law  of  both 
Joseph  Madigan  and  Mary  Burns,  wife  of  the  testator,  through 
said  Joseph.  At  the  request  and  on  behalf  of  the  executors  of  the 
Burns  estate,  the  appellee  incurred  large  expenses,  prior  to  said 
Joseph's  death,  in  defending  certain  claims  against  the  estate. 
The  questions  in  this  case  arise  upon  the  settlement  of  his  accounts 
in  the  probate  court.  The  appellee  claims  the  right  to  have  these 
expenses  paid  out  of  the  capital  of  the  Burns  estate.  The  appel- 
lants claim  that  the  expenses  should  be  paid  from  the  income 
derived  from  said  estate ;  also,  that  the  appellee  is  not  entitled  to 
any  part  of  the  dividends  on  stocks  belonging  to  said  estate  which 
had  not  been  declared  previous  to  Joseph  Madigan's  death. 

«7.  Kivel^  for  the  appellants. 

«7.  Hatch,  for  the  appellee. 

Clark,  J.  The  expenses  of  defending  the  Burns  estate  against 
the  claims  of  Nancy  Burns  and  Mary  A.  Berry  were  not  charge- 
able to  Joseph  Madigan.  That  litigation  affected  him  only  as  it 
diminished  the  estate.  The  suits  being  founded  upon  alleged 
claims  accruing  against  John  Burns  in  his  lifetime,  the  reason- 
able expenses  in  defending  against  them  were  proper  matters  to  be 
allowed  by  the  probate  court,  and  paid  out  of  the  assets  of  his 
estate. 

It  is  a  general  rule  of  the  common  law  that  sums  of  money  pay- 
able at  fixed  times  are  not  apportionable  during  the  intervening 
periods.  A  contract  for  the  payment  of  rent  at  a  specified  time 
IS  not  apportionable  in  respect  of  time,  unless  by  special  provision, 
and  a  covenant  to  pay  rent  on  a  specified  day  creates  no  debt  until 
the  day  of  payment  arrives.  Perry  v.  Aldrich,  13  N.  H.  343 ; 
Russell  V.  Fabyan^  28  N.  H.  543 ;  Sohier  v.  Eldredge,  103  Mass. 
345.  So  dividends  on  shares  in  corporations  or  joint  stock  compa- 
nies are  not  apportionable,  unless  expressly  so  directed  by  statute 
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or  by  the  instrument  under  which  the  question  arises.  Cook 
Stock  and  Stockholders,  s,  658 ;  Per.  Tr.,  s.  566  ;  Foote^  app% 
22  Pick.  299 ;  Changer  v.  Bassett,  98  Mass.  462  ;  Dexter  v.  Phil' 
lips^  121  Mass.  178.  Annuities  intended  for  the  daily  support  of 
the  beneficiary,  as  in  the  case  of  a  child,  or  the  separate  mainte- 
nance of  a  married  woman,  or  an  annuity  given  to  a  widow  in  lieu 
of  dower,  and  interest  money  accruing  from  day  to  day,  are  not 
within  the  rule.  The  difficulty  of  making  an  apportionment  of 
dividends  is  one  reason  for  the  rule.  It  would  be  impracticable  in 
many  cases,  and  perhaps  impossible  in  some  instances,  to  deter- 
mine the  amount  of  net  earnings  at  a  given  time  with  any  degree 
of  accuracy,  and  hence  the  earnings  and  acquisitions  are  treated  as 
mere  incidents  to  the  capital  stock,  and  undistinguishable  and  in- 
separable from  it  till  set  apart  by  the  declaration  of  a  dividend, 
when  they  become  income  as  distinguished  from  capital.  The 
undeclared  dividends  upon  the  stocks  of  the  Burns  estate  accruing 
previous  to  the  death  of  Joseph  Madigan,  go  to  the  remainder-men 
as  a  part  of  the  corpus  of  the  estate. 

Case  discharged, 

Carpbntbb,  J.,  did  not  sit:  DoE,  C.  J.,  absent:   the  others 
concurred. 


State  v.  Palmer  <fc  a. 

When  none  of  the  physioal  facts  bearing  upon  the  question  of  domicil  are 
in  dispute,  the  mental  fact  of  intention  is  the  sole  issue  for  the  jury  to 
determine. 

Indictment  of  th.e  defendants,  as  supervisors  of  the  town  of 
Barrington,  for  refusing,  to  place  upon  the  check-list  in  March  last 
the  name  of  Dr.  John  S.  Daniels. 

Dr.  Daniels  is  thirty-seven  years  old  and  unmarried.  He  was 
bom  in  Barrington,  graduated  at  a  medical  college  in  1876,  and 
practised  his  profession  in  Barrington  until  May,  1884.  Since  his 
father's  death  in  1883  he  has  owned  the  homestead  place,  subject 
to  a  life  estate  in  his  mother.  Except  when  at  school  or  attending 
lectures  he  always  lived  on  the  homestead  with  his  father  until 
his  death,  and  afterwards  with  his  mother  until  May,  1884,  when 
he  opened  an  office  in  Rochester,  where  he  has  ever  since  prac- 
tised. He  has  boarded  at  a  hotel  in  Rochester,  and,  unless  pre- 
vented by  the  weather  or  by  illness,  has  generally  spent  Saturday 
nights  and  Sundays  at  the  homestead  with  his  mother,  who  has 
done  his  washing  and  mending.  He  has  always  been  taxed  and 
paid  taxes  in  Barrington,  and  has  voted  there  at  every  election 
until  March  last. 


Digitized  byCjOOQlC 


10  MARTIN  V.  SWANTON.  [Carroll, 

The  foregoing  facts  were  not  in  controversy,  and  the  court  in- 
structed the  jury  that  '*  the  sole  question  is.  What  was  Dr.  Dan- 
iels's intention?  Did  he  or  not  intend  to  abandon  his  previous 
home  in  Harrington  and  make  his  home  in  Rochester?"  Dr.  Dan- 
iels testified  that  he  never  intended  to  abandon  his  home  in  Bar- 
rington,  or  to  acquire  a  home  in  Rochester ;  and  the  court  told  the 

1'ury  that  if  they  believed  his  testimony  his  legal  domicil  was  in 
Harrington.     To  both  these  instructions  the  defendants  excepted. 

«7*.  Q-.  Hall  and  J,  S.  H.  Frinky  for  the  defendants. 

J.  Kivel^  solicitor^  for  the  state. 

Blodgett,  J.  The  facts  involved  in  the  question  of  domicil 
were  either  physical  or  mental.  None  of  the  physical  facts  bear- 
ing upon  the  question  being  in  controversy,  the  mental  fact  of  in- 
tention was  necessarily  the  sole  issue  for  the  jury  to  determine ; 
and  if  they  should  believe  Dr.  Daniels's  testimony,  that  he  never 
intended  to  abandon  his  home  in  Barrington,  or  to  acquire  a  home 
in  Rochester,  his  legal  domicil  would  of  course  be  in  Barrington, 
and  entitle  him  to  vote  there. 

The  instructions  complained  of  were  legally  correct. 

Exceptions  overruled. 

Carpenter,  J.,  did  not  sit :  the  others  concurred. 


Martin  v.  Swanton. 

The  last  clause  of  Bection  16,  chapter  202  of  the  Greneral  Laws,  relating  to 
a  husband's  rights  in  the  real  estate  of  his  deceased  wife,  is  not  repealed 
by  chapter  37  of  the  acts  of  1879. 

Petition  for  Partition.  Lewis  A.  Linscott  and  Gertrude 
Linscott  married  in  1870.  No  child  was  born  to  them.  Mrs. 
Linscott  died  intestate  in  1885,  seized  in  fee  of  the  land  of  which 
partition  is  sought.  She  left  surviving  her  no  child,  nor  the  issue 
of  any  child.  Mr.  Linscott  died  in  1887.  Before  1877,  and  for 
more  than  three  years  prior  to  the  death  of  his  wife,  Mr.  Linscott 
willingly  abandoned  and  absented  himself  from  her,  failed  to  sup- 
port and  maintain  her,  and  was  not  heard  from  by  her  in  conse- 
quence of  his  own  neglect.  The  plaintiff  is  the  heir  at  law  of  Mr. 
Linscott.  The  defendant  has  the  title  of  the  heirs  at  law  of  Mrs. 
Linscott. 

W.  S.  Pierce^  for  the  plaintiff. 

F.  B.  Osgood^  for  the  defendant. 
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Carpenter,  J.  "  The  husband  of  any  person  deceased,  holding 
property  in  her  own  right,  shall  be  entitled  to  his  estate  by  the 
curtesy  in  all  lands  and  tenements  owned  by  her,  when  he  would 
be  entitled  to  hold  as  tenant  by  the  curtesy  at  common  law.'^ 
G.  L.,  c.  202,  s.  14. 

^^The  husband  of  any  person  deceased,  testate  or  intestate,  leav- 
ing any  child  by  him,  or  the  issue  of  any  child  by  him,  surviving 
her,  by  waiving  the  provisions  of  the  will,  if  any,  in  his  favor,  and 
releasing  his  estate  by  the  curtesy,  shall  be  entitled,  in  fee,  to  one 
third  part  of  all  her  real  estate  remaining  after  the  payment  of 
debts  and  expenses  of  administration ;  if  she  shall  not  leave  sur- 
viving her  any  child  by  him,  or  the  issue  of  any  child  by  Jiim,  and 
he  has  no  estate  by  the  curtesy,  he  shall  be  entitled  during  life  to 
one  third  part  of  all  the  real  estate  of  which  she  died  seized ;  but 
if  she  shall  not  leave  surviving  her  any  child,  or  the  issue  of  any 
child,  he  shall  be  entitled,  in  fee,  to  one  half  of  all  her  real  estate 
remaining  after  payment  of  debts  and  expenses  of  administrar 
tion."  G.  L.,  <?.  202,  «.  16.  Section  15  provides  that  the  husband 
shall  be  entitled  to  a  portion  of  his  deceased  wife's  personal  prop- 
erty. Upon  his  wife's  decease,  Lewis  Linscott  took  in  fee  one  half 
the  land  in  question  under  the  last  clause  of  section  16,  unless  it 
is  repealed  by  the  act  of  July  18,  1879,  which  provides  that  "  the 
husband  of  any  person  deceased,  in  case  she  dies  intestate,  or  if 
she  dies  testate  and  no  provision  is  made  for  him  in  her  wilK  shall 
not  be  entitled  to  her  estate  by  the  curtesy  in  any  lands  and  ten- 
ement owned  by  said  deceasea,  nor  to  any  portion  of  her  personal 
Eroperty  remaining  after  the  payment  of  her  debts,  if  lie  shall 
ave  willingly  abandoned  and  absented  himself  from  the  deceased, 
or  wilfully  neglected  to  support  and  maintain  her,  or  shall  not 
have  been  heard  from,  in  consequence  of  his  own  neglect,  for  the 
term  of  three  years  next  preceding  her  death."  Laws  of  1879, 
c.  87.  The  act  relates  solely  to  the  husband's  estate  by  the  cur- 
tesy, and  to  his  rights  in  the  personal  property  of  his  deceased 
wire.  It  is  not  necessary  to  consider  what  effect,  if  any,  it  may 
have  upon  the  first  and  second  clauses  of  section  16.  The  plain- 
tiff claims  under  the  last  clause,  by  which  the  husband  is  entitled 
to  one  half  of  all  his  deceased  wife  s  real  estate,  after  payment  of 
debts  and  expenses  of  administration.  This  right  is  not  affected 
by  the  enactment  depriving  him  of  his  estate  by  the  curtesy. 
Whether  in  addition  to  one  half  of  the  real  estate  in  fee  the  hus- 
band might  in  the  absence  of  the  act  of  1879  be  entitled  to  his 
estate  by  the  curtesy,  is  a  question  which  does  not  arise.  The 
legislature  may  have  seen  satisfactory  reasons  for  taking  away 
from  the  deserting  husband  his  estate  by  the  curtesy,  and  rights 
to  personal  property,  without  at  the  same  time  depriving  him  of 
the  rights  conferred  by  section  16  in  the  realty  of  his  deceased 
wife.  However  this  may  be,  the  language  of  the  act  is  explicit. 
The  legislative  will  as  expressed  cannot  be  disregarded.     Weeks  v. 
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Waldron^  64  N.  H.  150.  The  words  "  by  the  curtesy"  cannot  be 
stricken  out  and  "any"  substituted  for  "her,"  as  the  defendant  in 
substance  contends,  making  the  act  read  "the  husband  .  .  . 
«hall  not  be  entitled  to  any  estate  in  any  lands,"  etc.  To  do  so 
would  be  not  construing  but  making  the  statute. 

Judgment  for  the  plaintiff. 

Smith,  J.,  did  not  sit :  the  others  concurred. 


OssEPEB  V.  Carroll  County. 

A  settlement  acquired  by  a  woman  through  marriage  is  not  lost  by  a 
divorce  in  favor  of  her  husband. 

Claim  for  aid  furnished  Berthana  Wallace,  a  pauper.  Facts 
agreed. 

In  1858  Berthana  Wallace,  then  seventeen  years  of  age,  was 
flnarried  to  Samuel  Wallace,  who  was  then  nineteen  years  of  age. 
Each  had  a  settlement  in  Ossipee  at  the  time  of  their  marriage. 
In  1880  they  were  divorced,  upon  a  libel  filed  by  the  husband. 
Their  settlement  remained  in  Ossipee  up  to  the  time  of  the  divorce, 
and  the  settlement  of  Samuel  W.  remained  in  Ossipee  up  to  the 
time  of  his  death,  September,  1888.  Mrs.  Wallace  acquired  no 
new  settlement  after  the  divorce,  and  it  has  remained  in  Ossipee 
to  the  present  time,  unless  it  was  lost  by  the  divorce. 

The  Selectmen^  for  the  plaintiffs. 

The  County  Commissioners^  for  the  defendants. 

Bingham,  J.  The  settlement  of  the  husband  became  that  of 
the  wife  from  the  date  of  the  marriage  to  that  of  the  divorce. 
<j.  L.,  c.  81,  s.  1,  cl.  1.  The  statute  especially  gave  her  the  settle- 
ment of  her  husband,  and  by  implication  she  lost  the  one  she 
acquired  prior  to  her  mamage.  Madbury^  ex  parte^  17  N.  H.  569. 
Mrs  Wallace  had  the  settlement  of  her  husband  in  Ossipee  when 
the  decree  of  divorce  was  granted.  If  he  had  died  instead  of 
obtaining  the  divorce,  she  would  have  retained  the  settlement 
acquired  through  the  marriage  till  she  gained  a  new  one.  G.  L., 
^.  81,  «.  7.  This  section  provides  that  "every  settlement  shall 
continue  until  a  new  settlement  is  gained  in  this  state."  Peter- 
borough V.  Lancaster,  14  N.  H.  382,  392 ;  Landaff  v.  Atkinson,  8 
N.  H.  532,  535.  Mi-s.  Wallace  has  not  gained  a  new  settlement, 
and  the  statute  gives  her  the  one  she  acquired  by  the  marriage. 

Case  discharged. 
Smith,  J.,  did  not  sit:  the  othei*s  concurred. 
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MERRIMACK. 


WiNNIPISEOGEB  PaPER   Co.  V.  JOHN  G.   EaTON   fr  a. 

Wlieie  coTenants  of  title  in  a  deed  are  broken  as  to  a  part  of  the  land  con- 
yejed,  the  damages  are  such  a  portion  of  the  pnrchase-money  and  inter- 
est as  the  value  of  that  part  bears  to  the  value  of  the  whole  land  meas- 
ured by  the  price  paid. 

A  8etK)ff  will  not  be  allowed  in  a  suit  against  A,  B,  and  C  of  a  debt  due^ 
from  the  plaintiff  to  a  copartnership  composed  of  A  and  B. 

Covenant  Broken.  Facts  found  by  the  court.  The  defend- 
ants conveyed  to  the  plaintiff  by  warranty  deed  containing  the 
usual  covenants  of  seisin,  good  right  to  convey,  and  against  incum- 
brances, a  tract  of  land  "  recently  run  out  and  spotted  around  by 
marking  trees  by  George  T.  Crawford,  surveyor,"  "  supposed  to- 
contain  one  thousand  acres,"  the  deed  containing  an  agreement 
that  if  said  survey  did  not  contain  one  thousand  acres  the  grantors 
would  deed  "  such  additional  land  adjoining  as  shall  be  necessary 
to  make  one  thousand  acres."  At  the  same  time  the  defendants 
executed  and  delivered  to  the  plaintiff  a  bond  conditioned  for  the 
performance  of  this  agreement  '•  on  demand  of  said  company 
within  two  years  from  date."  Upon  investigation  it  was  found 
that  the  Crawford  survey  contained  only  about  eight  hundred  and 
eighty-five  acres,  but  no  demand  was  ever  made  by  the  plaintiff 
upon  the  defendants  to  convey  land  to  make  up  the  deficiency, 
though  a  survey  of  adjoining  land  necessary  to  make  up  such  defi- 
ciency was  made  by  one  Lund  by  direction  of  the  plaintiff,  with- 
out notice  to  the  defendants  and  without  their  knowledge. 

Brown's  Lumber  Company  have  recovered  a  judgment  against 
the  plaintiff  in  a  writ  of  entry  for  a  portion  of  the  land  conveyed 
by  the  defendants  to  the  plaintiff,  and  also  in  an  action  of  trespass 
for  cutting  and  carrying  away  wood  and  timber  on  such  portion, 
and  the  plaintiff  has  satisfied  these  judgments  and  paid  the  sum 
of  1300  for  expenses  incurred  in  defending  the  suits.  The  defend- 
ants were  notiSSed  of  the  suits  and  requested  to  defend  them,  but 
did  not  appear.  Two  hundred  and  two  acres  of  the  Crawford 
8ar\'ey,  and  one  hundred  and  nine  acres  of  the  Lund  survey,  were 
owned  by  Brown's  Lumber  Company.  It  did  not  appear  what 
portion  of  the  cutting  for  which  the  lumber  company  recovered 
damages  was  within  the  limits  of  the  Crawford  survey. 

The  defendants  admitted  that  there  was  a  breach  of  the  covenant 
of  seisin  and  of  good  right  to  convey  as  to  the  two  hundred  and 
two  acres  of  the  Crawford  survey  owned  by  the  lumber  company, 
but  they  denied  any  liability  beyond  that.  The  plaintiff  claimed 
that  the  defendants  were  also  liable  as  to  the  one  hundred  and  nine 
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acres  in  the  Lund  survey,  upon  their  agreement  to  convey  land 
sufficient  to  make  one  thousand  acres  is  case  of  deficiency. 

In  negotiating  for  the  purchase  of  the  land,  an  attempt  was 
made  to  ascertain  approximately  the  quantity  and  value  of  the 
growth  upon  it,  but  the  examination  with  that  view  only  covered 
two  thirds  of  the  territory.  Upon  all  the  evidence,  the  court  found 
that  the  relative  value  of  the  territory  from  which  the  plaintifiF 
had  been  evicted  in  proportion  to  the  whole  tract  was  ten  dollars 
per  acre. 

The  defendants,  with  the  exception  of  John  G.  Eaton,  comprise 
the  Twin  River  Birch  Company.  They  claim  to  set  oflE  a  debt  due 
from  the  plaintiff  to  that  company,  which  the  plaintiff  has  declined 
to  pay,  claiming  that  the  members  of  the  birch  company  might 
become  indebted  to  him  by  reason  of  the  failure  of  title  to  land 
conveyed  by  the  defendants. 

Daniel  Barnard  and  W.  S.  Laddy  for  the  plaintiff. 
Bingham  ^  Mitchell,^  for  the  defendants. 

Allen  J.  The  covenant  in  the  deed  of  the  defendants  to  the 
plaintiffs  was  of  title  and  good  right  to  convey  and  of  quiet  enjoy- 
ment of  a  definite  tract  of  land  described  by  metes  and  bounds. 
The  title  to  two  hundred  and  two  acres  of  this  land  failed.  The 
rule  of  damages  upon  the  breach  of  these  covenants  is  the  consid- 
eration paid  and  interest  from  the  date  of  conveyance,  with  the 
cost  of  suit  attending  eviction.  Moody  v.  Leavitt^  2  N.  H.  174 ; 
MorBC  V.  Shattuck,  4  N.  H.  229;  Bedel  v.  Loomis,  11  N.  H.  9, 19; 
Willson  V.  Wilhony  25  N.  H.  229 ;  Brew  v.  Towle,  30  N.  H.  531 ; 
Nutting  v.  Herbert,  35  N.  H.  120 ;  Foster  v.  Thompson,  41 N.  H.  873. 
When  the  covenants  are  broken  as  to  part  of  the  land  conveyed, 
the  damages  are  such  a  portion  of  the  purchase-money  and  inter- 
est as  the  value  of  that  pai*t  bears  to  the  value  of  the  whole  land 
measured  by  the  consideration.  Bla  v.  Card,  2  N.  H.  175  ;  Par- 
tridge V.  Hatch,  18  N.  H.  498;  Cornell  v.  Jackson,  3  Cush.  506; 
Morris  v.  Phelps,  6  Johns.  49 ;  Furniss  v.  Ferguson,  15  N.  Y.  437  ; 
Beaupland  v.  mcKeen,  28  Pa.  St.  124 ;  Oriffin  v.  Reynolds,  17  How. 
609.  The  amount  of  damages  on  account  of  partial  failure  of 
title,  that  is,  the  title  to  the  two  hundred  and  two  acres,  has  been 
found  at  the  trial  to  be  ten  dollars  an  acre  upon  the  basis  of  the 
relative  value  of  that  part  of  the  land  to  the  value  of  the  whole 
measured  by  the  purchase  price ;  and  this  is  in  accordance  with 
the  rule  established  by  the  authorities  cited. 

The  case  finds  that,  before  the  purchase  of  the  land  was  con- 
summated and  the  deed  executed,  the  parties  examined  the  south- 
erly two  thirds  of  the  land,  and  estimated  the  amount  of  poplar 
timber  upon  that  part  as  a  basis  upon  which  to  fix  the  value  of  the 
land,  and,  without  further  examination,  they  estimated  the  poplar 
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growth  upon  the  remaining  or  northerly  third,  which  included  the 
two  hundred  and  two  acres,  at  an  average  of  four  and  one  half 
cords  to  the  acre,  and  agreed  upon  four  and  one  half  dollars  an 
acre  as  the  price  of  that  part  of  the  land,  and  then  agreed  that  the 
price  of  the  whole  land  should  be  $21,500,  and  that  sum  was  paid 
as  the  consideration.  The  defendants  claim  that  the  damages  can 
be  no  more  than  the  agreed  purchase  price  of  that  part  of  the  land 
of  which  the  title  has  failed,  to  wit,  four  and  one  half  dollars  an 
acre  for  the  two  hundred  and  two  acres,  and  interest.  The  agree- 
ment to  fix  that  rate  as  the  price  of  this  part  of  the  land  was  made 
upon  an  estimate  uncertain,  and  was  arrived  at  apparently  by  the 
merest  guess,  without  examination  or  information  of  the  quantity 
of  land  or  of  the  growth  upon  it.  The  agreement  was  only  a  part 
of  the  bargain  to  purchase  the  entire  tract,  and  the  consideration 
of  the  agreement  was  affected  by  the  agreement  to  purchase  the 
whole.  It  was  not  an  agreement  to  pay  a  specified  price  per  acre 
of  a  separate  and  definitely  bounded  tract  of  land,  followed  by  a 
separate  deed  of  the  tract,  or  by  a  deed  describing  it  as  a  separate 
tract,  and  conveying  it  with  other  parcels  of  land  in  the  same  deed. 
The  whole  land  was  described  as  one  entire  tract  conveyed  for  the 
consideration  of  one  sum  of  money,  and  the  deed  was  the  contract 
of  conveyance,  into  which  were  merged  all  preliminary  parol 
agreements  relating  to  the  sale  and  purchase.  The  sum  awarded 
as  damages  for  the  loss  of  the  two  hundred  and  two  acres  was 
found  upon  a  consideration  of  the  quantitv,  quality,  and  value  of 
the  growth,  and  having  reference  to  the  relative  value  of  this  part 
of  the  land  at  the  time  of  the  purchase,  as  compared  to  the  value 
of  the  whole  tract  measured  by  the  whole  purchase  price.  Fol- 
lowing this  method,  a  result  less  uncertain  and  more  equitable  is 
arrived  at  than  would  be  reached  by  limiting  the  damages  by  an 
agreement  made  upon  an  uncertain  guess,  and  preliminary  to  the 
contract  of  conveyance  in  which  the  agreement  was  merged.  The 
reasons  for  such  limitation  are  not  sufficient  to  make  the  case  an 
exception  to  the  rule  established  by  numerous  authorities  giving 
as  damages,  where  there  is  a  partial  failure  of  title,  the  compara- 
tive and  proportionate  value  of  that  part  of  the  land  to  which  the 
title  fails,  at  the  time  of  the  purchase,  rather  than  the  estimated 
purchase  price  of  the  lost  part  founded  upon  conjecture.  The  case 
of  Leland  v.  Stone^  10  Mass.  459,  cited  oy  the  defendants  in  sup- 
port of  their  position,  is  one  where  several  distinct  parcels  of  land 
were  included  in  the  deed,  and  the  title  failed  to  one  of  these  par- 
eels,  which  was  included  in  the  deed  by  mistake,  and  for  which  no 
consideration  whatever  was  paid  ;  and  the  decision  cannot  be  made 
to  apply  to  the  very  different  state  of  facts  presented  by  this  case. 
The  plaintiffs' expenses  in  defending  the  suits  in  trespass  and 
for  ejectment  from  the  two  hundred  and  two  acres  and  from  the 
one  hundred  and  nine  acres  included  in  the  Lund  survey,  located 
and  added  by  the  plaintiffs  to  make  up  the  tract  described  in  the 
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deed  to  one  thousand  acres,  and  to  which  the  defendants  had  no 
title,  were  added  as  a  part  of  the  damages.  Though  the  title  to 
the  one  hundred  and  nine  acres  was  involved  in  that  litigation,  it 
does  not  appear  what  part,  if  any,  of  the  expenses  were  incurred 
in  consequence,  nor  does  it  appear  that  the  whole  expense  was  not 
necessary  in  the  defence  of  the  plaintiffs'  right  to  the  two  hundred 
and  two  acres,  and  the  amount,  $300,  with  interest  from  the  date 
of  payment,  was  properly  allowed. 

The  land  was  described  in  the  deed  as  a  tract  known  as  the 
poplar  territory,  marked  by  a  spotted  line  by  a  surveyor  and  "  sup- 
posed to  contain  one  thousand  acres^"  and  the  defendants  cove- 
nanted that  if  the  territory  bounded  by  the  spotted  line  "  does 
not  contain  one  thousand  acres,  then  we  are  to  deed  such  addi- 
tional land  adjoining  as  shall  be  necessary  to  make  one  thousand 
acres,  in  accordance  with  the  condition  of  our  bond  of  even  date 
herewith."  The  condition  of  the  bond  was,  if,  on  accurate  meas- 
urement, the  tract  of  land  described  in  the  deed  should  not  contain 
one  thousand  acres,  then  the  defendants,  on  demand  of  the  plain- 
tiffs, within  two  years  from  date,  should  convey  to  them  by  good 
title  such  additional  land  adjoining  the  described  tract  as  would 
make  that  up  to  one  thousand  acres. 

The  bond  was  security  for  performance  of  the  covenant  in  the 
deed,  and,  being  made  at  the  same  time  and  referred  to  in  that 
instrument,  the  condition  must  be  read  with  and  taken  as  a  part 
of  the  covenant  to  convey  additional  land  by  reference.  Read  and 
considered  in  that  way,  the  covenant  was  to  convey  sufficient  addi- 
tional land  adjoining  to  make  up  the  tract  to  one  thousand  acres, 
on  demand  of  the  plaintiffs  within  two  years.  The  covenant  to- 
convey  an  additional  quantity  of  land,  without  other  description 
than  the  quantity  and  its  location  adjacent  to  the  tract  already 
conveyed,  entitled  the  plaintiffs  to  select  and  locate  it  from  any 
adjoining  land  of  the  defendants.  Canning  v.  Pinkham^  1  N.  H. 
358;  Wofford  v.  McKinna^  23  Tex.  45.  And,  as  the  description 
must  be  construed  with  reference  to  the  actual  rightful  state  of 
the  property  at  the  time  of  the  execution  of  the  deed,  the  parties 
must  have  intended  that  the  additional  land  should  be  taken  from 
other  lands  of  the  defendants  adjoining,  and  not  from  lands  which 
they  did  not  own.  Richardson  v.  Palmer^  38  N.  H.  212,  214. 
Though  the  defendants  supposed  and  believed  at  the  time  their 
land  extended  far  enough  in  a  northerly  direction  to  include  the 
one  hundred. and  nine  acres  taken  by  the  plaintiffs  to  make  up  the 
deficiency,  they  did  not  expressly  covenant  to  convey  land  lying 
in  that  direction,  and,  in  the  absence  of  express  words  to  that 
effect,  they  could  not  be  held  to  have  intended  to  convey  a  tract 
of  land  to  which  they  had  no  title  while  they  had  sufficient  land 
of  their  own  adjoining. 

No  demand  was  made  by  the  plaintiffs  for  a  conveyance  within 
•two  years  from  the  date  of  the  deed,  and  no  sufficient  excuse 
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appears  for  not  making  the  demand.  The  condition  requiring  a 
demand  was  not  waived  by  the  defendants.  If  for  some  purposes 
and  under  some  circumstances  the  survey  and  location  of  the  land 
and  entry  upon  it  by  the  plaintiffs  might  be  considered  a  demand, 
it  could  not  be  such  without  notice,  and  it  does  not  appear  that  the 
defendants,  or  any  of  them,  had  any  notice  of  the  survey,  location, 
and  entry  until  more  than  two  years  had  elapsed  from  the  date  of 
the  deed,  nor,  in  fact,  that  the  survey  and  location  were  made 
within  that  time.  A  demand  for  the  conveyance  of  the  additional 
land  being  an  express  condition  precedent,  the  defendants  could 
not  be  made  liable  for  non-performance  of  their  covenant  until 
the  plaintiffs  complied  with  the  prerequisite  conditions  imposed 
upon  them.  The  one  hundred  and  nine  acres  not  being  within 
the  description  of  the  defendants'  covenants  to  convey  additional 
land,  and  the  plaintiffs  not  having  made  a  demand  for  a  convey- 
ance within  the  time  limited,  there  has  been  no  breach  of  this 
covena/it^or  which  damages  can  be  recovered. 
^'I*o  entitle  the  defendants  to  set  off  against  the  plaintiffs'  claim 
their  indebtedness  to  the  Twin  River  Birch  Company  the  claims 
must  be  mutual,  between  the  same  parties,  and  in  the  same  right. 
The  birch  company  is  a  copartnership,  whose  members  are  these 
defendants,  excepting  one.  This  suit  is  not  against  that  copart- 
nership, nor  even  against  all  the  individuals  composing  it.  The 
copartnership,  the  creditor  of  the  plaintiffs,  is  not  a  party  in  inter- 
est nor  of  record  in  this  proceeding,  and  the  plaintiffs,  without  the 
consent  of  such  copartnership,  could  not  pay  their  indebtedness  to 
it  by  a  judgment  against  the  individual  members  of  the  firm 
and  another  person.  The  defendants'  claim  to  such  a  set-off  is 
not  allowed. 

The  plaintiffs  are  entitled  to  judgment  for  the  amount  of  $2,020, 
with  interest  from  July  28,  1875,  and  $300,  with  interest  from 
June  4,  1884,  as  found  at  the  trial. 

Judgment  for  the  plaintiffs. 

Clark  and  Carpenter,  J  J.,  did  not  sit ;  the  others  concurred. 


Carter  &  a.  v.  Webster  &  Winnipiseogeb  Paper  Co.,  Trs. 

In  the  absence  of  fraud,  one  of  the  parties  to  a  special  contract  for  hauling 
logs  is  not  chargeable  as  trustee  of  the  other  with  respect  to  matters  aris- 
ing out  of  the  performance  of  the  contract,  unless  such  other  party  could 
maintain  a  suit  in  his  own  name  against  the  party  sought  to  be  charged  as 
his  trustee. 

Foreign  Attachment.    Facts  found  by  the  court.    The  writ 
was  served  on  the  trustees  January  28,  1884.     The  trustees  had  a 
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contract  with  the  defendant  to  cut  and  haul  the  spruce  timber  from 
their  lot  in  Warren  to  the  railroad  for  $6.25  per  thousand.  They 
were  to  furnish  him  with  teams  and  tools  to  use  in  performing  the 
contract,  and  make  advances  in  money  for  supplies.  At  the  com- 
pletion of  the  contract,  or  at  the  end  of  each  logging  season,  if  the 
trustees  chose,  the  defendant  was  to  take  the  teams  and  tools  and 
pay  the  price  originally  agreed  upon  and  charged,  or  return  them 
to  the  trustees  and  pay  whatever  shrinkage  there  might  be  upon 
them.  The  advances  were  to  be  accounted  for  in  payment  for  the 
work  done.  If  the  defendant  should  sell  any  of  the  teams,  he  was 
to  pay  the  money  received  to  the  trustees,  who  were  to  furnish 
others  in  place  of  them,  if  necessary.  At  the  date  of  the  service  of 
the  writ  upon  the  trustees,  the  defendant  had  sold  some  of  the 
teams,  and  paid  the  money  received  for  them  to  the  trustees,  and 
they  had  furnished  him  with  others  and  with  other  material  upon 
'the  same  conditions  and  for  the  same  purpose,  so  that  the  whole 

Eroperty  then  in  his  hands  in  that  way  amounted  to  $2,088.89. 
[e  had  cut  and  hauled  logs,  and  the  trustees  had  paid  him  from 
time  to  time,  and  at  that  time  there  was  due  him  from  the  trus- 
tees on  account  of  the  work  done  under  the  contract,  not  reckon- 
ing anything  on  account  of  the  property  in  his  hands,  the  sum  of 
$239.88.  The  defendant  went  on  and  completed  the  contract 
before  the  first  of  April,  1884,  and  the  trustees  continued  making 
payments  without  regard  to  the  service  of  process  upon  them,  and 
upon  a  settlement  made  April  10, 1884,  had  hauled  timber  enough 
to  amount  to  $3,265.35  since  the  service  of  the  writ  on  the  trus- 
tees, which,  with  the  amount  due  him  for  hauling  at  the  time  of 
the  service,  amounted  in  the  whole  to  $3,505.23.  This  sum  was 
allowed  him  on  the  settlement.  He  was  charged  by  the  trustees 
with  various  items,  which  accrued  during  the  same  time,  amount- 
ing to  $3,282.37,  being  for  advances  made  under  the  contract ;  and 
the  balance  thus  appearing  to  be  due  him  for  hauling  they  then 
paid  him  in  cash. 

Webster  had  no  other  means  to  pay  for  his  supplies  and  help, 
and  without  the  money  paid  by  the  trustees  (excepting  what  was 
paid  after  completion  of  the  contract)  he  could  not  have  performed 
the  contract.  After  the  completion  of  the  contract  in  the  spring 
of  1884,  with  the  knowledge  of  the  trustees  he  advertised  the 
teams  and  tools  for  sale  at  auction,  and  sold  a  considerable  part, 
and  paid  the  avails  received  to  them,  leaving  a  balance  due  them 
upon  the  property  at  its  cost  price,  at  which  it  was  furnished  Web- 
ster, of  $816.26.  In  the  following  fall  the  part  of  the  property 
remaining  unsold  was  mortgaged  by  Webster  to  the  trustees  to 
secure  the  payment  of  that  sum. 

The  court  found  and  held  that  the  trustees  were  chargeable  for 
the  amount  due  the  defendant  on  account  of  the  hauling  at  the 
date  of  the  service  of  the  writ  on  them,  $239.88 ;  or,  if  not  charge- 
able for  that  sum,  that  they  were  chargeable  for  the  amount  of  the 
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.  plaintiffs'  judgmoDt  and  costs  on  account  of  money  in  their  hands 
belonging  to  the  defendant,  and  by  them  paid  to  him  after  the 
service  of  process.     The  trustees  excepted. 

A.  C,  Osffood  and  Chase  ^  Streeter^  for  the  plaintiffs. 

Daniel  Barnard^  for  the  trustees. 

Smith,  J.  This  is  an  equitable  proceeding.  In  the  absence  of 
fraud,  a  trustee  can  be  charged  for  only  what,  at  the  time  of  ser- 
vice, or  afterwards,  is  equitably  due  to  the  defendant.  Proctor  v. 
Lane,  62  N.  H.  457,  463 ;  Forist  v.  Bellows,  59  N.  H.  229 ;  Brovm 
V.  Warren,  43  N.  H.  430 ;  Band  v.  Bailroad,  40  N.  H.  79,  87 ; 
Swarmcot  Machine  Co.  v.  Partridge,  25  N.  H.  369,  373,  374.  He 
can  in  general  be  charged  for  such  sum  only  a»  the  defendant  could 
recover  of  him. 

Here  there  is  no  suggestion  of  fraud,  and  the  question  is,  whether 
at  the  time  of  service,  or  afterwards,  the  defendant  could,  under 
the  contract,  have  recovered  any  sum  of  the  trustees.  The  con- 
tract was  an  entire  one,  for  the  season  at  least.  The  trustees' 
obligation  was  not  to  pay  $6.25  for  each  thousand  feet  of  lumber 
when  drawn,  but  whatever  might  be  found  due  to  the  defendant 
on  the  whole  contract  at  the  end  of  the  season.  When  the  defend- 
ant had  drawn  one  thousand  feet,  the  trustees  did  not  owe  him 
96.25,  though  they  had  then  advanced  him  nothing :  no  more  did 
they  owe  him  $625  when  he  had  drawn  one  hundred  thousand  feet. 
Thev  did  not  owe  him,  and  he  could  not  have  recovered  the  sum 
of  $239.88  stated  to  be  due  him  when  the  writ  was  served.  Under 
the  contract  nothing  was  then  due  the  defendant,  and  if  he  had 
sued  on  the  contract,  he  would  have  failed  for  that  reason.  If, 
abandoning  the  contract,  he  had  sued  on  a  quantum  meruit,  the 
trustees  would  have  been  entitled  to  recoup  (1)  their  damages  for 
the  non-performance  of  the  contract,  and  (2)  the  shrinkage  on  the 
materials  furnished.  If  the  writ  were  served  after  the  end  of  the 
season,  the  trustees  would  be  entitled  to  recoup  against  the  amount 
which  the  logs  came  to  at  $6.25  per  thousand,  less  advances,  the 
shrinkage  of  the  materials.  It  might  be  that  nothing  in  either 
case  would  be  found  due, — that  is,  no  part  either  of  the  sum  of 
$239.88  in  one  case,  or  of  $222.74  in  the  other.  The  defendant's 
obligation  to  take  and  pay  for  the  teams  and  tools  at  the  end  of 
the  season,  or  return  them  and  pay  the  shrinkage,  cannot  be  sepa- 
rated from  the  rest  of  the  contract.  The  defendant  had  the  right 
to  elect  which  he  would  do.  Of  this  right  the  service  of  this 
process  did  not  and  could  not  deprive  him. 

So  the  trustees'  obligation  to  make  advances  for  supplies  was 
equally  an  inseparable  part  of  the  contract.  A  neglect  or  refusal 
to  make  such  advances  as  were  reasonably  necessary  for  that  pur- 
pose would  have  been  a  breach  of  the  contract,  for  which  the 
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defendant  might  have  recovered  damages.   The  advances  were  not. 
money  due  and  owing  the  defendant.     He  could  not  have  sued  for 
and  recovered  the  advances.     His  only  remedies  for  a  refusal  to 
make  them  were  (1)  to  sue  for  a  breach,  or  (2)  to  rescind  the 
contract. 

It  is  claimed  that  at  the  settlement,  April  10,  1884,  the  contract 
was  completed,  and  the  payment  by  the  trustees  of  the  sum  of 
$222.74  was  in  settlement  of  what  the  trustees  were  owing  the 
defendant  after  each  party  had  performed  all  that  the  contract 
required  of  him.  We  do  not  so  understand  the  facts.  By  the  con- 
tract, Webster  had  the  right  to  elect  to  take  .the  property  at  the 
price  originally  agreed  upon  and  charged,  or  to. return  it  to  the 
trustees  and  pay  the  shrinkage.  The  contract  could  not  be  com- 
pleted until  the  election  was  made.  The  completion  of  the  job  of 
cutting  and  hauling  and  the  completion  of  the  contract  are  two 
different  things.  By  "contract,"  as  used  in  the  case,  was  evident- 
ly meant  completion  of  the  cutting  and  hauling,  because  it  dis- 
tinctly appears  that  the  contract  was  not  completed  April  10.  The 
election  (which  party  had  it  is  probably  not  material)  was  not  then 
made.     The  property  had  not  then  been  returned  to  the  trustees. 

At  the  settlement,  April  10,  there  was  found  due  to  Webster 
$222.74  for  the  cutting  and  hauling,  a  pair  of  horses  kept  by  him, 
and  the  shrinkage  on  some  oxen  and  fixtures  being  accounted  for, 
leaving  the  matter  of  the  great  mass  of  the  teams  and  tools  unset- 
tled. It  is  hardly  conceivable  that  the  sum  of  $158.13  was  received 
by  the  trustees  as  the  shrinkage  on  the  teams  and  tools,  a  part  of 
which  sold  directly  after  at  a  loss  of  $816.26.  Nor  is  it  so  found 
in  the  case.  By  necessary  implication,  it  is  the  contrary,  when  it 
is  said, —  "  The  trustees  did  not  then  elect  to  have  the  defendant 
buy  and  take  the  property  remaining  on  hand,  and  it  was  the  trus- 
tees* property.  The  purchase  of  the  property  by  the  defendant  at 
the  original  cost  was  some  time  after  that  settlement:  "  that  is,  the 
property  remained  the  trustees'  as  it  was  from  the  beginning.  In 
other  words,  nothing  was  done  about  it. 

Webster's  agreement  to  pay  the  shrinkage  or  take  the  teams  at 
the  price  agreed  is  not  a  separate  and  independent  contract,  but  a 
part  of  the  entire  contract ;  and  on  his  completion  of  the  job  of 
cutting  and  hauling,  he  was  not  entitled  to  recover  what  that  came 
to  at  $6.25  per  thousand  feet  without  allowing  the  agreed  price  of 
the  teams  if  he  kept  them,  or  allowing  for  their  shrinkage  if  he 
returned  them.     The  trustees  should  be  discharged. 

Exceptions  Bustained. 

Allen,  J.,  did  not  sit :  the  others  concurred. 
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Union  Bank  v.  Blanchard. 

In  an  action  to  recover  the  price  of  goods  sold,  if  the  defendant  pleads,  by 
way  of  recoapment,  damages  suffered  by  him  from  a  breach  by  the  plain- 
tiff of  his  contract  as  to  the  quality  of  the  goods,  he  can  have  judgment 
only  for  costs,  though  his  damages  exceed  the  amount  of  the  plaintiff's 
daim. 

Assumpsit,  upon  two  drafts  drawn  by  the  Eldred  Milling  Com- 
pany, the  plaintiffs  in  interest,  upon  and  accepted  by  the  defend- 
ant, who  declined  to  pay  them  at  maturity.  The  drafts  were  made 
each  for  the  price  of  a  carload  of  "  Eldred  s  Straight "  flour,  sold  by 
the  plaintiffs  to  the  defendant  through  their  agents,  W.  S.  King  & 
Co.  The  defendant  claimed  that  the*  flour  delivered  was  of  an  in- 
ferior grade  to  that  bargained  for,  and  claimed  to  recoup  the  dam- 
ages suffered  by  him  through  this  breach  of  the  contract.  As 
bearing  upon  this  question,  the  defendant,  who  had  previously  pur- 
chased of  King  the  plaintiffs'  flour,  and  also  flour  manufactured  by 
one  Hayden,  for  whom  King  was  also  agent,  was  permitted,  against 
the  plaintiffs'  exception,  to  testify  that  the  difference  in  price  be- 
tween Hayden's  second  patent  and  Haydeu's  first  patent  was  uni- 
formly from  forty  to  fifty  cents  a  barrel,  and  the  difference  in  price 
between  "  Eldred's  Straight "  and  Eldred's  first  patent  was  always 
the  same.  When  the  bargain  in  question  was  made,  Eldred's  price 
for  the  first  patent  was  sixty  cents  more  per  barrel  than  for  '*  El- 
dred's Straight." 

While  King  was  agent  for  both  Hayden  and  the  Eldred  Co.,  in 
the  summer  and  fall  of  1886,  he  sent  the  defendant  by  mail  fre- 
quent written  statements  of  the  prices  of  Hayden's  and  Eldred's 
flour  of  different  grades,  and,  subject  to  the  plaintiffs'  exception, 
these  statements  were  put  in  evidence  by  the  defendant,  as  tending 
to  show  King's  use  of  the  words  ''  Straight,"  "  Best,"  "  Fancy 
Straight,"  "  Eldred,"  &c.,  to  designate  the  next  grade  of  Eldred 
flour  below  bis  first  patent ;  that  that  grade  was  substantially  the 
same  as  Hayden's  second  patent,  and  that  King  guaranteed  this 
grade  as  good  as  Hayden's  second  patent. 

The  defendant  read  in  evidence  the  deposition  of  Edward  P. 
Leavitt,  one  of  the  firm  of  Dicker  man,  Leavitt  &  Co.,  wholesale 
dealers  in  flour  and  grain.  He  testified,  that  before  becoming  a 
member  of  that  firm  he  had  been  an  agent  for  the  sale  of  flour  for 
many  years,  and  as  such  agent  had  sold  for  his  principals  Hayden's 
and  Eldred's  flour  in  1885,  and  that  there  was  no  substantial  differ- 
ence between  the  grades  of  Hayden's  second  patent  and  ^^  Eldred's 
Straight,"  and  that  he  knew  of  no  grade  of  Eldred's  between  his 
first  patent  and  '*  Straight."  He  also  stated  that  his  firm  bought 
of  Eldred  &  Co.,  through  King  as  agent,  1,000  barrels  of  "  Eldred's 
Straight,"  which  included  the  three  carloads  shipped  to  the  defend- 
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ant  as  a  part  of  his  1,000  barrels,  but  not  received  by  him.  They 
sold  a  large  part  of  this  flour  to  different  parties  in  New  Hamp- 
shire, and  were  compelled  in  settlement  to  make  a  discount  of  fifty 
cents  a  barrel,  because  it  did  not  give  satisfaction.  One  carload 
was  resold,  at  a  discount  of  thirty  cents  a  barrel.  They  have 
200  barrels  of  it  on  hand.  King  warranted  the  flour  to  be  as  good 
as  the  Eldred  Co.  had  ever  made,  and  that  it  would  give  perfect 
satisfaction.     It  was  not  up  to  the  standard  of  that  grade. 

To  the  inquiries  and  answers  in  the  deposition  making  a  com- 
parison between  Hayden's  second  patent  and  "  Eldred's  Straight," 
and  to  those  reld,ting  to  the  deponent's  making  a  loss  or  discount  in 
the  sale  of  the  flour,  and  to  the  flour's  being  of  an  inferior  grade,  the 
plaintiffs  objected,  and  they  were  read  and  considered  subject  to 
exception. 

Bingham  ^  Mitchell^  for  the  plaintiffs. 
Clia%e  ^  Streeter^  for  the  defendant. 

Smith,  J.  1.  The  two  drafts  which  are  the  subject  of  ^his  suit, 
amounting  in  the  aggregate  to  $891.50,  were  given  for  250  barrels 
of  flour,  part  of  a  lot  of  1,000  barrels  of  a  brand  known  as  "  Eldred^s 
Straight,"  which  the  plaintiffs  in  interest,  the  Eldred  Milling  Co., 
agreed  to  sell,  and  the  defendant,  doing  business  under  the  name  of 
Blanchard  &  Co.,  agreed  to  buy  at  $4.15  per  barrel,  to  be  delivered 
at  Concord  or  such  place  in  the  vicinity  as  the  defendant  might 
direct.  The  drafts  were  accepted  by  the  defendant,  but  pay- 
ment was  refused  at  maturity  upon  the  ground  that  the  flour, 
which  did  not  arrive  until  after  acceptance,  was  of  inferior  quality. 
The  defendant  afterwards  paid  the  plaintiffs  $607.28.  The  plain- 
tiffs seek  to  recover  the  balance,  $284.22,  and  the  defendant  claims 
that  after  recouping  his  damages  there  is  nothing  due.  The  fact 
ttat  the  flour  was  of  inferior  quality  was  established  at  the  trial, 
and  the  damages  in  that  respect  assessed  at  $87.50.  Damages 
were  also  assessed  at  $322.50,  the  additional  sum  the  defendant 
was  compelled  to  pay  to  purchase  1,000  barrels  of  flour  of  the  qual- 
ity contracted  for,  to  supply  his  customers,  the  price  having  risen 
in  the  market  after  the  contract  was  closed :  also,  at  the  sum  of 
$13.50  for  freight  on  two  carloads  of  flour  supplied  by  the  defend- 
ant to  his  customers  who  were  dissatisfied  with  flour  which  he  had 
sent  them  from  the  250  barrels  forwarded  by  the  plaintiffs.  The 
aggregate  of  these  three  sums  is  $373.50,  or  $89.28  more  than  the 
balance  claimed  to  be  due  upon  the  drafts,  and  the  defendant  claims 
judgment  for  that  sum. 

This  contention  cannot  be  sustained.  The  defendant,  by  tender- 
ing the  plaintiffs  $607.28  (treated  as  if  paid  into  court),  admitted 
that  that  sum  was  due,  and  the  only  question  tried  or  that  could  be 
tried  under  the  pleadings  was,  not  whether  so  much  was  due,  but 
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whether  anything  more  was  due.  Under  the  pleadings  there  can 
be  no  judgment  for  the  defendant  except  for  costs.  Recoupment  is 
allowed  to  prevent  circuity  of  action.  In  Railroad  Co.  v.  Smithy  21 
Wall.  255,  261,  it  was  held  that  a  party  is  not  required  to  pay  for 
imperfect  and  defective  work  the  price  stipulated  for  a  perfect 
structure,  but  may  recoup  his  direct  damages,  not  exceeding  the 
demand  of  the  plaintiff.  In  this  state  it  is  settled  that  when  a 
party  is  sued  upon  a  contract  which  has  been  broken,  if  he  elects 
to  have  his  damages  considered  in  the  action  against  him,  "  he  must 
be  understood  as  conceding  that  they  are  not  to  be  extended  beyond 
the  amount  of  what  he  has  received,  and  he  cannot  afterwards  sus- 
tain an  action  for  further  damages."  Britton  v.  Turner^  6  N.  H. 
481,  495 ;  Horn  v.  Batchelder,  41  N.  H.  86. 

There  is  no  question  of  rescission  in  this  case.  The  fact  has  not 
been  found.  The  telegrams  and  correspondence  (made  a  part  of 
the  case)  do  not  show  a  rescission.  On  the  contrary,  they  show  not 
only  a  willingness  but  a  desire  by  the  defendant  that  the  plaintiffs 
fulnl  the  contract,  and  repeated  requests  to  them  to  forward  flour 
of  the  quality  bargained  for.  December  18,  after  considerable 
telegraphing  and  correspondence,  he  telegraphed  the  plaintiffs  as 
follows:  '* Shall  not  pay  the  accepted  drafts  till  we  get  the  flour 
we  bought.  Consider  the  flour  you  have  shipped  yours.".  The 
plaintiffs  thereupon  refused  to  send  any  more  flour  of  any  quality. 

December  31,  when  King,  their  agent,  wrote  to  the  defendant 
demanding  the  two  carloads  of  flour  or  payment  of  the  acceptances, 
he  did  not  deliver  it,  having  sold  some  of  it  and  transported  the 
remainder  to  his  store-house.  It  is  contended  by  the  plaintiffs  that 
the  defendant  could  not  retain  the  flour  without  paying  the  con- 
tract price  for  the  same,  because  he  had  notified  them  of  his  refusal 
to  receive  it  after  having  discovered  from  examination  and  trial  its 
actual  quality ;  and  hence  that  the  sum  of  $87.50  must  be  eliminat- 
ed from  the  damages  assessed.  If  there  can  be  said  to  be  any  ques- 
tion as  to  the  defendant's  right  to  recoup  this  sum,  or  the  sum  of 
813.50,  it  is  unnecessary  to  consider  it,  for  the  sum  of  $322.50  is 
more  than  the  balance  due  upon  the  drafts.  The  sum  last  named, 
being  the  damages  sustained  by  the  defendant  for  the  plaintiffs' 
breach  of  contract,  may  be  recouped.  Horn  v.  Batchelder^  41  N.  H, 
86;  Flanders  v.  Putney,  68  N.  H.  358;  Cole  v.  Colbum,  61  N.  H. 
499.  As  a  general  rule,  the  measure  of  the  vendee's  damages  is  the 
difference  between  the  value  of  the  goods  as  they  would  have  been 
if  the  warranty  as  to  quality  had  been  true,  and  the  actual  value 
at  the  time  of  the  sale,  including  gains  prevented  and  losses  sus- 
tained, and  such  other  damages  as  could  be  reasonably  anticipated 
by  the  parties  as  likely  to  be  caused  by  the  vendor's  failure  to  keep 
his  agi-eement,  and  could  not  by  reasonable  care  on  the  part  of  the 
vendee  have  been  avoided,  ifoyes  v.  Blodgett,  58  N.  H.  502; 
Hurd  V.  Bunsmore,  63  N.  H.  171 ;  Griffin  v.  Colver,  16  N.  Y.  489. 
In  this  case  the  damages  have  been  assessed  at  $373.50.     As  the 
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sum  of  $322.50,  one  of  the  Bums  that  make  up  the  aggregate  of 
$373.50,  is  larger  than  the  sum  due  upon  the  two  drafts,  the  de- 
fendant is  entitled  to  judgment  for  his  costs. 

2.  The  testimony  of  Blanchard,  excepted  to,  was  admitted  for 
the  purpose  of  showing  that  the  grade  of  flour  which  he  bargained 
for  was  equivalent  to  "Hayden's  second  patent,"  and  of  the  highest 

frade  of  Eldred  next  to  his  first  patent.  Evidence  that  "  Eldred's 
traight"  sold  for  sixty  cents  per  barrel  less  than  "Eldred's  first 
patent,"  while  "  Hayden's  second  patent"  sold  for  forty  to  fifty  cents 
less  than  the  grade  known  as  his  "  first  patent,"  might  tend  to  show 
that  the  flour  sold  to  the  defendant  as  "Eldred's  Straight"  was 
inferior  in  quality  to  "  Hayden's  second  patent,"  if  there  .was  no  dif- 
ference in  quality  between  Eldred's  and  Hayden's  first  patents.  If 
the  evidence  did  not  tend  to  show  this,  it  was  merely  immaterial, 
and  its  admission  was  not  prejudicial  to  the  plaintiffs'  case. 

3.  The  letters  and  written  statements  of  King,  sent  to  the  de- 
fendant during  the  course  of  the  negotiations  for  the  sale  of  the 
flour,  were  competent  for  the  purpose  for  which  they  were  admit- 
ted. It  was  within  the  apparent  scope  of  the  authority  conferred 
upon  King  to  make  representations  as  to  the  grade  or  quality  of 
the  flour  he  was  commissioned  to  sell ;  and  it  was  competent  to 
show  that  the  different  brands  named  in  his  letters  were  represent- 
ed by  him  to  be  one  and  the  same  grade  of  flour  and  equal  to 
*'  Hayden's  second  patent,"  as  bearing  on  the  quality  of  the  flour 
sold. 

4.  Whether  Leavitt  was  qualified  by  his  experience  in  dealing  in 
flour  manufactured  by  Eldred  and  by  Hayden  to  testify  as  to  the 
comparative  quality  of  their  several  grades  was  a  question  of  fact, 
to  be  determined  at  the  trial.  His  testimony  that  there  was  no 
substantial  difference  between  "  Eldred's  Straight"  and  "  Hayden's 
second  patent,"  and  that  there  was  no  grade  between  "  Eldred's 
first  patent "  and  "  Eldred's  Straight,"  was  competent  upon  the 
question  what  grade  of  flour  known  as  *'  Eldred's  Straight "  or 
"Eldred's  Best"  was  intended  in  the  contract  between  the  parties, 
and  as  tending  to  show  that  the  quality  intended  was  that  next 
below  "  Eldred  s  first  patent."  So  his  testimony  as  to  the  loss  made 
by  him  on  1,000  barrels  of  flour  bought  of  the  plaintiffs  as  "  Eldred's 
Straight,"  and  which  included  375  barrels  of  the  1,000  bargained 
to  the  defendant,  was  competent  as  tending  to  prove  the  inferior 
quality  of  the  flour  sent  to  the  defendant,  as  well  as  on  the  question 
of  damages. 

Exceptions  overruled, 

Allen,  J.,  did  not  sit :  the  others  concurred. 
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Bell  v.  New  England  Malt  Co. 

An  agreement,  whereby  the  plaintiff  in  a  suit  at  law  undertakes  that  he 
will  make  no  claim  for  damages  against  the  defendant  therein,  and 
which  provides  that  his  rights  with  respect  to  the  property  in  dispute 
shall  be  preserved  in  a  bill  of  interpleader  to  which  the  defendant  has 
made  him  a  party,  constitutes  a  bar  to  another  suit  for  the  same  cause 
by  the  same  plaintiff  against  the  same  defendant. 

Case,  to  recover  damages  for  the  refusal  of  the  defendants  to 
transfer  to  the  plaintiff  150  shares  of  the  company^s  capital  stock, 
which  he  claims  to  have  purchased  at  a  sheriff's  sale  of  the  same 
upon  an  execution  against  one  Hale  Chad  wick.  At  the  October 
term,  1887,  there  was  pending  an  action  at  law  between  the  plain- 
tiff and  the  defendants,  to  recover  damages  for  the  company's 
refusal  to  transfer  to  him  the  same  150  shares  of  stock.  There 
was  also  pending  at  the  same  time  a  bill  of  interpleader  brought 
by  the  malt  company  against  Chadwick,  Bell,  one  Free,  and  one 
Manning,  each  defendant  claiming  title  to  said  stock.  Whereupon, 
on  September  16,  1887,  the  following  agreements,  in  writing, 
dated  as  of  the  October  term,  1887,  were  made,  and  filed  in  the 
respective  suits  aforesaid : 

In  Bell  V.  The  Malt  Co. :  "  It  is  agreed  that  the  plaintiff  makes 
no  claim  for  damages  or  costs  against  the  defendants  in  this  action  ; 
and  such  entries  may  be  made  upon  the  docket  as  shall  preserve 
any  rights  the  plaintiff  may  have  with  regard  to  the  property  in 
dispute,  in  the  pending  suit  of  The  New  England  Malt  Co.  v. 
Hale  Chadvrick  and  others^ 

In  N.  E.  Malt  Co.  v.  Chadwick  et  als. :  "  John  W.  Free,  one  of 
the  defendants  in  said  suit,  hereby  agrees  to  release  all  claim  to 
the  loO  shares  of  stock  therein  named;  and  in  consideration 
thereof,  Wm.  H.  Bell  and  W.  E.  Manning,  two  of  the  defendants 
in  said  suit,  relinquish  all  their  respective  claims  for  costs  against 
said  Free." 

And  in  pursuance  of  said  agreement,  Free  did  withdraw,  and 
made  no  claim  of  title  to  the  stock.  These  agreements  being  filed 
in  court,  on  motion  of  counsel  for  Manning  the  bill  of  inter- 
pleader was  ordered  ^^  dismissed  as  interpleader,"  and  the  court 
ruled  that  Bell  might  file,  in  that  cause,  an  amended  or  additional 
answer,  setting  up  his  claim  to  recover  the  stock,  which  claim 
might  be  determined  in  that  proceeding,  upon  such  amended  or 
.additional  answer.  Thereupon  Bell  filed  in  court  an  additional 
answer  as  follows : 

^'-  New  England  Malt  Co.  v.  Hale  Chadwick  et  al.  In  the  above 
action  the  defendant  Bell  answers  further,  and  says  that  since 
the  plaintiff  filed  its  bill  of  interpleader,  by  an  agreement  entered 
into    between    the   defendant   Bell    and   the   plaintiff,   said   Bell 
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waived  his  claim  of  damages  in  the  suit  at  law,  which  the  plaintiff 
alleges  in  its  bill  that  said  Bell  has  commenced  against  it,  and 
has  agreed  to  pursue,  in  this  proceeding  of  interpleader,  his  (said 
Bell's)  rights  and  remedies  in  the  matters  set  forth  in  said  suit  at 
law.  And  therefore  the  said  Bell  says,  that,  without  regard  to 
whether  said  plaintiff  can  compel  said  defendant  Manning  to 
interplead  in  this  action  or  not,  the  plaintiff  is  bound  to  have  the 
rights  of  said  defendant  Bell  to  the  stock  in  dispute  as  against 
the  plaintiff  determined  in  this  proceeding,  or  the  agreement  in 
the  suit  at  law  above  referred  to  should  be  cancelled." 

Thereupon  the  plaintiff  filed  the  following  replication  to  Bell's 
additional  answer : 

"  The  plaintiff  says  the  said  Manning  claims  title  to  the  said 
stock,  as  heretofore  alleged  in  the  said  bill,  and  the  said  Manning's 
answer  thereto,  now  on  file  in  court,  and  to  which  the  plaintiff 
begs  leave  to  refer.  And  the  plaintiff  says  it  is  willing  to  ^  have 
the  rights  of  said  defendant  Bell  to  the  stock  in  dispute  as  against 
the  plaintiff  determined  in  this  proceeding.' " 

And  the  malt  company  took  no  exception  to  the  order  dismiss- 
ing the  bill  "  as  interpleader,"  understanding  that  by  Bell 's  addi- 
tional answer  an  issue  was  framed  which  would  test  and  determine 
Bell 's  claim  of  title  to  the  stock. 

Subsequently  Bell  filed  an  amendment  to  his  additional  answer, 
in  which  he  asked  that  the  agreements  hereinbefore  recited  might 
be  vacated  and  set  aside ;  and  he  made  the  same  motion  in  the 
suit  of  Bell  V.  The  Malt  Company ;  and  upon  full  hearing  and  ar- 
gument, at  the  April  term,  1888,  the  request  and  motion  to  set 
aside  said  agreements  were  denied,  and  the  action  Bell  v.  The 
Malt  Company  was  entered  "  neither  party." 

At  the  April  term,  1888,  the  parties  proceeded  to  a  hearing  upon 
the  bill,  and  the  additional  and  amended  answer  and  replication 
thereto,  and  witnesses  were  examined  on  both  sides,  and  the  tes- 
timony being  closed.  Bell  moved  that  the  bill  be  dismissed  without 
prejudice;  and  the  court  granted  the  motion. 

Subsequently  Bell  commenced  the  present  action,  which  was 
entered  at  the  October  term,  1888.  The  defendants  pleaded  there- 
to the  general  issue,  and  by  special  plea  set  up  the  aforesaid  agree- 
ments in  bar  of  the  action. 

The  court  sustained  the  plea,  and  ordered  judgment  for  the  de- 
fendants, and  the  plaintiff  excepted. 

2>.  F,  Dudley  and  J.  ff,  Albin^  for  the  plaintiff. 

Wm,  L,  Fo9ter^  for  the  defendants. 

Smith,  J.  The  question  is  not  whether  the  plaintiff  is  barred 
by  the  entries  made  in  the  suits  pending  in  1887,  but  whether  he 
is  precluded  from  maintaining  this  suit  by  the  agreements  then 
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entered  into.  In  the  suit  at  law  he  agreed  to  make  no  claim  for 
dami^es  or  costs  in  that  suit.  It  is  not  expressly  stated  in  the 
agreement  that  he  would  try  his  title  to  the  stock  in  the  other  suit, 
but  the  fact  that  he  abandoned  his  claim  for  damages  in  the  suit 
at  law  and  stipulated  for  such  docket  entries  as  would  preserve  his 
rights  to  the  stock  in  the  interpleader  suit,  is  evidence  of  such 
agreement,  and  is  confirmed  by  his  statement  to  that  effect  in  his 
additional  answer  in  that  suit.  If  this  is  not  the  correct  view,  it 
would  seem  that  the  parties  entered  into  agreements  from  which 
they  understood  no  substantial  result  would  follow.  The  improb- 
ability of  their  understandingly  making  futile  agreements  is  good 
ground  for  holding  that  the  construction  contended  for  by  the 
plaintiff  is  not  what  was  intended. 

There  was  a  good  consideration  for  the  agreement.  The  defend- 
ants agreed  to  dismiss  the  suit.  At  the  same  time,  Free,  one  of  the 
defendants  in  the  interpleader  suit  and  a  claimant  of  the  stock  in 
question,  released  in  writing  all  claim  to  the  stock,  and  Manning, 
another  claimant,  with  Bell,  in  the  same  written  agreement  relin- 
quished their  respective  claims  for  costs  against  Free.  No  reason 
appears  why  the  plaintiff  should  not  be  held  to  his  agreements. 
His  remedy  is  to  move  to  bring  forward  the  interpleader  suit,  dis- 
missed on  his  motion  without  prejudice ;  but  whether  he  should 
have  another  trial  is  a  question  to  be  determined  at  the  trial  term 
upon  a  hearing.  It  is  unnecessary  to  consider  the  exception  to 
the  testimony  of  Leach  and  Parsons. 

Exceptions  overruled, 
Allen  and  Blodgett,  J  J.,  did  not  sit:  the  others  concurred. 


Eddy  v,  Phcenix  Mutual  Life  Insurance  Company. 

Stipulations  for  a  forfeiture  are  to  be  strictly  construed. 

A  "  paid  up  "  policy  in  a  mutual  life  insurance  company  is  not  forfeited  by 
f sulnre  to  pay  the  interest  on  premium  notes  given  on  the  original 
policy,  nor  (when  the  amount  to,  be  paid  is  unknown  to  the  insured) 
unless  the  insurer  notifies  the  insured  of  the  true  amount  due,  although 
the  policy  contains  a  condition  of  forfeiture  on  failure  to  pay  the  in- 
terest on  such  notes  when  due. 

Clark,  J.  The  policy  in  suit  purports  to  be  a  '*paid  up"  pol- 
icy in  lieu  of  policy  No.  89,135,  issued  Sept.  24,  1869.  The  contract 
set  forth  in  the  policy  is,  that  in  consideration  of  $480.25  paid,  and 
of  the  annual  payment  of  interest  on  four  notes  on  or  before  the 
eleventh  day  of  November  in  every  year  during  the  continuance  of 
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the  policy,  the  company  insure  the  life  of  James  O.  Eddy  in  the 
amount  of  $500,  which  the  company  agree  to  pay  according  to  the 
terms  of  the  policy, ''  any  indebtedness  to  the  company  on  account 
of  this  policy  being  first  deducted  therefrom."  The  policy  con- 
tains the  following  conditions :  First,  .  .  .  "  In  case  any  note 
given  for  the  cash  part  of  premium  on  this  policy  shall  not  be 
paid  at  maturity,  or  in  case  the  interest  is  not  paid  annually  in 
advance  on  any  notes  which  may  be  given  for  any  portion  of  the 
premiums  on  this  policy,  then,  and  in  every  such  case,  the  policy 
shall  be  null  and  void."  Second,  "  If  the  said  intefest  shall  not 
be  paid  ...  on  or  before  the  date  above  mentioned,  then  if 
interest  has  been  regularly  paid  in  advance  on  all  premium  notes 
given  by  the  assured,  in  every  such  case  the  said  company  shall 
only  be  liable  for  the  payment  of  a  part  of  the  sum  insured,  pro- 
portionate with  the  annual  payments  made,  for  which  a  new  policy 
shall  be  issued  if  applied  for  within  twelve  months  as  above  speci- 
fied, and  this  policy  shall  cease  and  determine." 

As  the  policy  was  a  ''paid-up"  policy  with  no  premium  to  be 
paid  and  no  premium  notes  to  be  given,  the  conditions  contained 
in  it  have  no  application  strictly.  The  four  notes  outstanding 
upon  which  interest  was  to  be  paid  were  over-due  premium  notes 
on  a  former  policy,  in  lieu  of  which  the  policy  in  suit  was  given  ; 
and  the  case  finds  that  the  plaintifiE  was  induced  to  take  out  the 
original  policy  by  representations  and  assurances  that  all  endow- 
ment policies  issued  by  the  company  were  non-forfeiting,  and  that 
after  two  or  more  premiums  had  been  paid,  if  he  should  desire  to 
discontinue  further  payments,  a  paid-up  policy  would  be  issued  on 
surrender  of  the  original  policy  for  a  proportionate  amount  of  the 
original  policy,  according  to  the  number  of  premiums  paid. 

A  policy  issued  under  such  circumstances  should  be  interpreted 
as  the  assured  understood  it  and  the  company  intended  he  should 
understand  it,  if  all  parts  of  the  contract  taken  together  admit  of 
such  a  construction.  The  company  represented  that  the  "paid- 
up  "  policy  would  be  non-forfeiting,  and  the  assured  so  understood 
it.  It  contains  a  provision  for  the  payment  of  any  indebtedness  to 
the  company  by  deducting  it  from  tne  amount  of  insurance  secured 
by  the  policy,  and  the  failure  to  pay  the  interest  in  advance  upon 
the  notes  given  on  the  original  policy  is  to  be  treated  as  an  indebt- 
edness to  the  company  and  not  as  a  forfeiture  of  the  "  paid-up  " 
policy.  Cpwles  v.  Continental  Life  Ins.  Co.^  63  N.  H.  300  ;  Mont- 
gomery V.  Phoenix  Mutual  Life  Ins,  Co,^  14  Bush  59;  Cole  v. 
Knickerbocker  Ins.  Co,^  63  How.  Pr.  445;  N.  W.  Life  Ins.  Co, 
V.  Little,  56  Ind.  504 ;  Ohde  v.  N.  W.  L.  Ins.  Co.,  40  Iowa  357  ; 
Symonds  v.  K  W,  L.  Ins,  Co.,  23  Minn.  491 ;  Hull  v.  N.  W.  L. 
Ins.  Co,,  39  Wis.  397  ;  Franklin  L.  Ins,  Co.  v.  Wallace,  93  Ind.  17 ; 
N.  W.  L.  Ins.  Co.  V.  Forfs  Admr.,  82  Ky.  269 ;  St.  Louis  M.  L.  Ins. 
Co.  V.  arigsby,  10  Bush  310. 

Aside  from  the  question  whether  the  policy  required  a  forfeiture 


Digitized  byCjOOQlC 


December,  1888.]    CLAFLIN  v.  BATCHELDER.  29 

for  non-payment  of  the  interest  on  the  premiam  notes  of  the  origi- 
nal policy,  the  company  cannot  insist  upon  a  forfeiture  upon  the 
facts  found  in  the  case.  When  the  insured  shares  in  the  profits, 
and  at  the  time  when  the  annual  premium  becomes  due  cannot 
know  what  amount  he  will  be  required  to  pay  the  company,  the 
insurers  cannot  insist  upon  a  forfeiture  until  they  give  the  insured 
notice  of  the  amount  he  is  required  to  pay.  May  Insurance  500  ; 
Honie  Life  Ins.  Co,  v.  Pierce,  75  111.  426.  3tipulations  for  a  for- 
feiture are  to  be  strictly  construed.  It  was  the  duty  of  the  com- 
pany to  give'the  plaintiff  notice  of  the  amount  of  interest  required 
to  be  paid,  and  to  entitle  them  to  insist  on  a  forfeiture  the  notice 
must  be  of  the  exact  sum.  According  to  the  contract  the  rate  of 
interest  to  be  paid  was  six  per  cent.  The  notice  given  claimed 
interest  at  seven  per  cent.,  which  was  one  per  cent,  more  than  the 
company  were  entitled  to  demand,  and  the  plaintiff's  failure  to 
pay  the  excessive  amount  demanded  did  not  work  a  forfeiture  of 
the  policy.    Nowell  v.  Wentworth^  58  N.  H.  819. 

Judgment  for  the  plaintiff, 
Blodgett,  J.,  did  not  sit:  the  others  concurred. 
Leach  ^  Stevens^  for  the  plaintiff. 
S.  Gr,  Lane  and  W,  L,  Foster^  for  the  defendants. 


Claflin  §•  a,  V.  Batchelder. 
Richardson  §•  a-  v.  Same. 

A  conveyance  of  land  made  for  a  good  consideration,  and  without  fraud, 
will  not  be  set  aside  in  favor  of  creditors  of  the  grantor  because  the  con- 
sideration paid  was  less  than  the  real  value  of  the  land. 

Real  actions  to  recover  land  set  off  to  the  plaintiffs  on  execu- 
tions against  the  defendant's  wife,  amounting  to  some  $300.  Facts 
found  by  the  court. 

In  February,  1885,  the  wife  was  the  owner  of  one  half  of  the 
homestead  place  then  and  ever  since  occupied  by  her  husband  and 
herself,  and,  being  desirous  of  going  into  ti*ade  with  one  Holt,  she 
agreed  with  the  defendant  that  if  he  would  furnish  her  $500  for 
this  purpose  she  would  convey  to  him  her  half  of  the  homestead 
premises.  In  pursuance  of  this  agreement  he  did  furnish  her  with 
the  sum  of  $510.48  prior  to  June  22  of  that  year,  and  she  went 
into  partnership  with  Holt  under  the  firm  name  of  Holt  &  Batch- 
elder.     This  partnership  was  dissolved  on  said  June  22. 
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August  10,  1886,  upon  the  above  consideration,  Mrs.  Batcbelder, 
through  a  trustee,  conveyed  her  half  of  the  homestead  to  the  de- 
fendant. 

The  value  of  the  part  so  conveyed  was  $900.  The  conveyance 
was  given  and  taken  in  good  faith,  in  performance  of  the  bargain 
under  which  the  money  was  furnished  by  the  defendant.  August 
20  the  plaintiffs  attached  the  premises  for  debts  against  Holt  & 
Batchelder  contmcteij  prior  to  the  conveyance,  and  they  now  con- 
tend that  as  against  them  the  conveyance  was  fraudulent  and  invalid. 
If  it  was,  they  are  to  have  judgment;  otherwise,  judgment  is  to  be 
for  the  defendant. 

Daniel  Barnard^  for  the  plaintiffs. 

Sanborn  ^  Hardy^  for  the  defendant. 

Clark,  J.  The  deed  of  August  10,  1885,  was  made  in  purau- 
ance  of  a  previous  agreement,  which  had  been  fully  performed  on 
the  part  of  the  defendant.  The  defendant  was  a  bona  fide  pur- 
chaser. The  fact  is  found  that  the  conveyance  was  made  in  good 
faith,  upon  a  valuable  consideration,  and  with  no  notice  of  the  ex- 
istence of  any  creditors  of  the  grantor.  Such  a  sale  is  valid 
against  everybody. 

Judgment  for  the  defendant. 

Blodgett,  J.,  did  not  sit :  the  others  concurred. 


Concord  v.  Concord  Horse  Railroad. 

The  charter  of  a  horse  railroad  contained  a  provision  that  '<  said  railroad 
shall  be  laid  out  by  the  mayor  and  aldermen  in  like  manner  as  highways 
are  laid  out."  A  single  track  railroad  was  laid  oat  by  the  mayor  and 
aldermen,  without  any  turn-outs,  but  with  a  provision  in  the  record  of  the 
laying  out  that  ^'  said  horse  railroad  company  may  construct  such  suita- 
ble turn-outs  on  either  side  of  said  centre  line  as  they  jnay  find  necessary 
in  the  prosecution  of  the  business  to  be  done  by  said  railroad.*'  Held^ 
that  the  company  could  not  construct  a  turn-out,  although  necessary  for 
their  business,  and  required  for  the  public  convenience,  without  a  laying 
out  by  the  mayor  and  aldermen. 

Bill  in  Equity,  for  an  injunction  to  restrain  the  defendants 
from  constructing  a  side  track  or  turn-out  on  Fisk  street.  The 
first  section  of  the  defendants*  charter  gives  them  power  to  con- 
struct, maintain,  and  use  a  railroad,  with  convenient  single  and 
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double  track,  from  any  point  on  Main  street  in  Concord,  over, 
along,  and  upon  such  of  the  streets  in  said  Concord  as  may  be  nec- 
essary for  the  public  accommodation,  to  West  Concord.  The  sec- 
ond section  provides  that  "  said  railroad  shall  be  laid  out  by  the 
mayor  and  aldermen  of  said  Concord  in  like  manner  as  highways 
are  laid  out,"  etc.  August  12,  1880,  the  mayor  and  aldermen  laid 
out  a  single-track  railroad,  agreeably  to  the  provisions  and  require- 
ments of  the  charter,  by  bounds,  courses,  and  distances,  and  deter- 
mined that  the  line  so  described  should  "  be  the  centre  line  of  said 
horse  railroad  track ;  and  said  horse  railroad  company  may  con- 
struct such  suitable  turn-outs  on  either  side  said  centre  line  as 
they  may  find  necessary  in  the* prosecution  of  the  business  to  be 
done  upon  said  railroad."  The  corporation  thereupon  constructed 
their  road  upon  the  line  so  laid  out,  and  have  ever  since  been  using 
and  operating  the  same.    Said  location  passed  through  Fisk  street. 

June  1,  1888,  it  became  necessary,  in  the  reasonable  use  and 
operation  of  the  railroad,  to  construct  a  side  track  or  turn-out  on 
Fisk  street,  and  the  defendants  thereupon  began  constructing  the 
same,  without  having  made  any  application  to  the  mayor  and  al- 
dermen for  permission  to  do  so.  Whereupon  the  citv  filed  this 
bill,  and  obtained  a  temporary  injunction  restraining  the  defend- 
ants during  the  continuance  oi  this  litigation. 

The  construction  of  a  turn-out  or  side  track  at  the  location  where 
the  defendants  began  constructing  the  same  was  required  for  the 
public  convenience.  The  location  was  a  reasonable  one,  and  the 
defendants,  in  proceeding  with  such  construction,  were  doing  no 
unnecessary  or  unreasonable  damage. 

jBT.  Q-.  Sargent^  for  the  plaintiffs,  contended, — 

1.  A  laying  out  by  the  mayor  and  aldermen  of  side  tracks  or 
turn-outs  was  required  by  the  charter  of  the  defendant  company 
before  they  could  be  lawfully  constructed. 

2.  There  had  been  no  such  laying  out  of  th6  turn-out  on  Fisk 
street,  which  the  defendants  were  proceeding  to  construct  when 
their  operations  were  arrested  by  the  temporary  injunction. 

3.  Inasmuch  as  the  mayor  and  aldermen  could  not  delegate  to 
the  defendant  company  this  public  duty  as  to  laying  out,  which 
was  placed  by  the  charter  upon  them,  the  clause  in  the  laying  out 
which  purports -to  authorize  the  company  to  construct  such  suitable 
tum-onts  on  either  side  of  the  centre  line  as  they  may  find  neces- 
sary in  the  prosecution  of  the  business  of  the  railroad  is  of  no 
legal  force  or  effect  whatever. 

Albin  ^  Martin  and  Jeremiah  Smithy  for  the  defendants.  If  the 
location  by  the  mayor  and  alderpsen  had  been  silent  as  to  the  right 
of  constructing  suitable  and  necessary  turn-outs,  such  right  would 
nevertheless  have  existed  in  the  defendant  corporation  as  a  necessary 
incident  to  the  express  legislative  grant  of  the  right  to  maintain 
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the  horse  raih'oad.  It  is  matter  of  familiar  knowledge,  that  a 
horse  railroad  cannot  be  conveniently  and  successfully  operated 
without  turn-outs,  especially  a  mlroad  of  such  length  as  is  author- 
ized by  this  charter.  The  right  to  construct  necessary  turnouts 
is  therefore  implied  in  the  grant  of  the  right  to  construct  the  main 
line.  "  Whoever  grants  a  thing  is  supposed  also  tacitly  to  grant 
that  without  which  the  grant  itself  would  be  of  no  effect."  Bro. 
Max.  *463 ; — see,  also,  UuBhing^  C.  J.,  in  Stevenson  v.  Wiggin^  66 
N.  H.  308,  311-813. 

The  following  dicta  of  Agnew^  J.,  in  a  case  relating  to  the  rights 
of  a  steam  railroad  company,  sustain  this  general  view.  "  The  pow- 
er of  the  company  to  run  its  road  to  Pittsburgh,  and  to  locate  and 
construct  it  on  Preble  street,  being  established,  it  carries  with  it 
the  authority  to  make  and  maintain  the  switches  which  are  the  di- 
rect subject  of  this  action.  By  the  express  words  of  this  charter 
the  power  is  conferred  of  making  as  many  sets  of  tracks  as  are 
deemed  necessary.  But  if  this  were  not  so  expressed,  it  is  clearly 
to  be  inferred  from  the  general  powers  conferred,  and  the  essential 
purposes  of  the  grant.  A  power  to  build  side  tracks  is  essential  to 
the  purpose  and  use  of  the  road.  A  power  to  build  a  railroad  of  a 
single  track,  without  the  means  of  passing  the  trains  or  of  leaving 
the  track  for  the  shifting  of  cars,  or  of  repairs  at  the  shops  and 
yards,  and  without  standing-room  for  the  cars  not  in  motion,  would 
be  clearly  wanting  in  all  that  is  necessary  to  safety,  convenience, 
and  utility,  and  would  be  vain  and  nugatory.  This  point  was  de- 
termined in  the  case  of  P,  W.  ^  B,  Railroad  Co.  v.  Williams  and 
wife^  already  cited  (54  Pa.  St.  103.).  The  essential  powers  of  a  corpo- 
ration may  be  inferred  as  well  as  expressed  "  (citing  authorities). 
Agnew,  J.,  in  0.  ^  P.  Railroad  Co.  v.  Speer,  66  Pa.  St.  325,  335. 

The  right  to  construct  suitable  and  necessary  turn-outs  was  ex- 
pressly granted  by  the  mayor  and  aldermen  in  the  original  loca- 
tion or  laying  out.  There  is  no  sound  objection  to  the  validity  of 
this  grant.  The  legislative  charter  authorized  the  construction  of 
a  railroad  with  "  single  or  double  track,"  and  conferred  on  the 
mayor  and  aldermen  plenary  authority  to  lay  out  the  railroad. 
The  only  special  provision  as  to  the  method  of  laying  out  (except 
as  to  the  matter  of  giving  notice)  was,  that  "  they  shall  determine 
the  distance  at  which  the  tracks  shall  be  laid  from  the  sidewalks." 
The  latter  duty  has  been  fully  performed.  The  centre  line  of  the 
main  track  was  located  in  the  most  definite  manner.  In  thus  de- 
termining the  distance  at  which  the  main  track  shall  be  laid  from 
the  sidewalks,  the  board,  in  effect,  determined  also  the  distance  at 
which  the  turn-out  tracks  shall  be  laid  from  the  sidewalks.  When 
they  add  that  necessary  turn-outs  may  be  constructed  "on  either 
side  said  centre  line,"  they  mean,  and  can  only  mean,  that  turn- 
outs may  be  constructed  at  the  same  distance  from  the  centre  line 
at  which  turn-outs  are  usually  located.  Under  this  laying  out,  the 
railroad  company  cannot,  under  the  pretence  of  constructing  a 
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torn-out,  construct  a  side  track  swaying  further  from  the  centre 
line  than  turn-outs  usually  go.  Any  such  attempted  abuse  of  cor- 
porate power  would  be  judicially  restrained. 

It  must  be  taken  to  have  been  the  opinion  of  the  mayor  and  al- 
dermen that  they  had  located  the  mam  track  at  such  a  distance 
from  the  sidewalks  that  there  was  room  enough  at  any  point  on 
the  entire  route  to  put  in  a  turn-out,  without  materially  interfering 
with  public  travel  or  with  the  private  convenience  of  abuttors. 
They,  in  effect,  say, — ''  With  such  a  location  of  the  main  line  as  we 
haye  just  made,  there  is  no  place  where  a  turn-out  can  cause  seri- 
ous damage.  We  therefore  permit  the  company  to  construct  turn- 
outs at  any  points  where  they  may  be  found  necessary,  this  per- 
mission being,  of  course,  subject  to  the  implied  condition  that  the 
action  of  the  company  is  taken  in  good  faith."  The  turn-out  is 
not  only  a  mere  appendage  or  incident  to  the  main  line,  but  is 
an  incident  which  is  necessarily  limited  as  to  Its  location  by  the 
location  of  the  main  line.  It  is  not  a  distinct,  independent  enter- 
prise, like  a  branch  from  the  main  line  to  another  part  of  the  city. 
A  turn-out  on  a  horse  railroad  must  be  the  subject  of  the  merest 
momentary  use.  It  cannot  properly  be  used  as  a  depot,  or  as  a 
place  upon  which  cars  could  be  left  standing.  It  can  be  used  only 
for  the  temporary  purpose  of  permitting  one  car  to  pass  another. 

Under  section  2  of  the  charter  there  are  really  only  two  ques- 
tions left  for  judicial  determination  by  the  mayor  and  aldermen, — 
first,  over  what  streets  the  railroad  should  be  located ;  second,  at 
what  distance  from  the  sidewalks  the  tracks  should  be  laid.  The 
railroad  corporation  is  expressly  authorized  by  the  legislature  to 
construct  on  the  main  route  a  "single  or  double  track.'  Although 
the  company  preferred  to  begin  with  a  single  main  track,  yet  it  is 
entitled  at  any  time  to  demand  the  location  of  a  second  or  double 
track  on  the  main  route ;  and,  as  the  greater  includes  the  less,  it 
is  entitled  to  demand  the  location  of  a  double  track  upon  a  part  of 
the  main  route.'  The  mayor  and  aldermen  could  not  refuse  to  lay 
out  the  second  main  track  when  demanded.  If  they  had  any  judi- 
cial power  in  the  matter  under  section  2,  it  would  be  nothing  more 
than  determining  at  what  distance  from  the  sidewalks  the  second 
main  track  should  be  located.  Now,  according  to  the  plaintiffs' 
counsel,  turn-outs  like  the  one  in  question  "  are  substantially  and 
legally,  to  all  intents  and  purposes,  an  additional  line  of  main  track 
for  the  distance  to  which  they  extend."  "  The  fact  that  they  have 
not  yet  been  extended  the  whole  length  of  the  line  of  single  track 
already  laid  makes  them  no  less  a  double  track  for  the  distance 

that  they  do  extend."     " the  sidings  constitute  a 

double  line  of  track  so  far  as  they  extend  alongside  of  the  main 
line  already  laid  \ "  and  hence,  the  counsel  argues,  the  provisions 
of  section  z  of  the  charter  relating  to  tracks  must  be  held  appli- 
cable to  such  sidings. 

Assuming  this  view  of  the  plaintiffs  to  be  correct,  it  seems  clear 
VOL.  LXY.     4 
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that  the  length  of  a  proposed  turn-out  (intended  to  be  used  in  con- 
nection with  the  original  single  main  track)  cannot  be  a  material 
matter,  inasmuch  as  the  so  called  "turn-out"  is  practically  a  part  of  a 
double  track,  and  the  defendants  have  an  admitted  right  to  have 
the  double  (or  second)  track  located  over  the  entire  length  of  the 
main  route.  In  constructing  a  turn-out,  then,  the  defendants,  so 
far  as  length  is  concerned,  are  exercising  less  than  their  acknowl- 
edged right.  The  length  of  the  double  (or  second)  main  track  is 
not  a  matter  discretionary  with  the  mayor  and  aldermen.  The 
defendants  can  at  any  time  have  the  second  track  laid  out  in  the 
streets  where  the  single  track  now  runs;  and  if  the  defendants  so 
elect  it  must  be  laid  out  for  the  entire  distance.  The  mayor  and 
aldermen  can  determine  only  at  what  distance  from  the  sidewalks 
the  second  track  shall  be  located. 

If  these  views  are  correct,  it  follows  that  the  distance  at  which 
the  turn-outs  should  be  laid  from  the  sidewalks  was  the  only  point 
in  laying  out  turn-outs  which  could  call  for  judicial  determination 
at  the  hands  of  the  mayor  and  aldermen.  And  our  position  is, 
that  this  matter  of  distance  was  practically  determined  with  suffi- 
cient definiteness  by  the  original  laying  out.  Turn-outs  are  usu- 
ally constructed  at  a  uniform  distance  from  the  main  track  (and  at 
the  same  grade  with  the  main  track).  Hence,  in  determining  the 
distance  at  which  the  main  track  shall  bejaid  from  the  sidewalks, 
the  board,  in  effect,  determined  also  the  distance  at  which  the 
turn-out  tracks  shall  be  laid  from  the  sidewalks. 

The  entire  laying  out  shows  that  the  expression  ^^  horse  railroad 
track"  and  the  expression  "turn-outs"  are  both  used  as  words 
which,  ex  vi  terminorum^  constitute  a  definite  limitation  of  width 
or  distance.  Thus,  as  to  the  main  track,  the  laying  out  describes 
a  definite  line,  as  "the  centre  line  of  said  horse  railroad  track," 
and  does  not  in  terms  limit  or  describe  the  width  of  this  main 
track.  Obviously  it  was  understood  by  all  parties  that  there  is  a 
a  definite,  uniform  width  for  horse  railroad  tracks,  and  that  the  ex- 
pression "horse  railroad  track"  is  used  as  signifying  a  track  of  this 
usual  definite  width.  No  one  has  yet  had  the  hardihood  to  contend 
that  the  entire  laying  out  of  the  single  main  track  is  invalid  for 
want  of  a  limitation  in  express  terms  of  the  width  of  that  track  on 
each  side  of  the  centre  line. 

Equally  obvious  is  the  fact  that  all  parties  understood  that  there 
is  a  definite  width  or  distance  between  a  main  single  track  and  a 
turn-out;  and  that  the  expression  "turn-out"  is  here  used  as  de- 
scribing a  side  track,  located  at  this  usual  definite  distance  from 
the  main  track. 

We  submit  that  the  court  should  take  judicial  notice  of  the 
fact  that  there  is  a  usual  definite  width  or  distance  between  the 
main  track  of  a  horse  railroad  and  a  turn-out. 

In  Phillips  V.  Detroit^  111  U.  S.  604,  606,  the  supreme  court  of 
the  United  States  took  judicial  notice  of  the  common  method  of 


Digitized  byCjOOQlC 


December,  1888.]    CONCORD  v.  HORSE  R.  R.  85 

constructing  street  pavements.  In  Brown  v.  Piper^  91  U.  S.  87, 
43,  the  court  took  judicial  notice  of  the  mode  of  constructing  ice- 
cream freezers.  In  Terhune  v.  Phillips^  99  U.  S.  592,  the  court  took 
judicial  notice  of  the  general  use  of  a  certain  kind  of  corner  sockets 
for  show-cases.  In  King  v.  Gallun,  109  U.  S.  99,  101,  102,  the 
court  took  judicial  notice  of  the  common  method  of  sulMlividing 
and  packing  certain  articles  of  commerce.  In  matter  of  Petition 
of  Tru»tee9,  ^c.,  92  New  York  116, 119,  the  court  took  judicial  no- 
tice that  sewers  are  incident  to  and  generally  found  in  the  streets 
of  New  York  city.  In  WelU  v.  Jackson  Co.,  47  N.  H.  235,  261, 
this  court  took  judicial  notice  of  the  common  method  of  surveying 
in  New  Hampshire  (that  courses  are  run  according  to  the  magnetic 
meridian  instead  of  the  siderial  meridian).  See,  also,  Wiggins 
Perry  Co.  v.  C.  ^  A.  K  Co.,  5  Mo.  App.  347,  375. 

If  the  matter  of  which  the  court  is  entitled  to  take  judicial  no- 
tice does  not  happen  to  be  within  the  actual  knowledge  of  the 
judges,  they  may  resort  to  any  sources  of  information  which  are 
deemed  worthy  of  confidence.  "  .  .  .  .  it  is  no  objection  that 
the  court  may  require  instruction  upon  the  point  themselves.  They 
will  make  inquiries  at  the  proper  place  for  obtaining  information." 
1  Gr.  Ev.  (Redfield's  ed.,  1866)  s.  6  a.  ''  The  rule  has  been  held, 
in  many  instances,  to  embrace  information  derived  informally  by 
inquiry  from  experts."  Somerville,  J.,  in  Gordon  v.  Tweedy,  74 
Ala.  232— aS.  (7.,  49  Am.  Rep.  813,  815.  If  the  judge  "is  unac- 
quainted with  such  fact,"  he  may  "  refer  to  any  person  .  .  . 
for  his  satisfaction  in  relation  thereto."     Steph.  Dig.  Ev.,  art.  59. 

Lord  Mardwicke  made  inquiry  of  an  eminent  conveyancer  as  to 
the  existence  of  an  alleged  general  practice  among  conveyancers. 
Willoughby  v.  Willoughby,  1  T.  R.  772. 

If,  then,  the  usual  method  of  constructing  turn-outs  does  not 
happen  to  be  a  matter  within  the  actual  knowledge  of  the  mem- 
bers of  this  court,  the  foregoing  authorities  justify  the  judges  in 
obtaining  information  by  inquiry  of  competent  persons  familiar 
with  the  subject.  If,  however,  the  court  prefer  not  to  obtain 
information  save  by  testimony  under  oath,  or  if  the  court  regard 
the  expression  "  turn-out"  as  a  term  of  art  or  science  which  should 
be  explained  by  the  sworn  testimony  of  experts,  then  we  ask  that 
the  ci^e  may  be  temporarily  remanded  for  a  further  hearing,  at 
which  the  testimony  of  experts  may  be  received  to  establish  our 
position  as  to  the  meaning  of  that  expression. 

Bingham,  J.  If  the  plaintiffs  in  this  action  were  the  owners  of 
the  fee  in  the  land,  a  different  question  would  be  presented.  Then 
the  inquiry  would  be  whether  the  legislature  had  the  constitu- 
tional power  to  impose  on  a  land-holder  the  additional  burden  of 
the  defendants'  street  railroad  without  their  consent,  in  the  exer- 
cise of  the  ri^ht  of  eminent  domain.  This  question  has  not  been 
decided  in  this  state,  and  is  not  free  from  difficulty  (  Williams  v. 
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Railroad,  16  N.  Y.  97,  People  v.  Kerr,  27  N.  Y.  188)  ;  but  the 
parties  here  are  the  City  of  Concord  and  the  Concord  Horse  Rail- 
road, each  having  its  rights  and  powers  given,  and  its  duties  and 
obligations  fixed,  by  the  legislature  which  gave  the  plaintiffs  a  cor- 
porate existence,  and  imposed  upon  it  the  duty  of  laying  out  and 
maintaining  streets  and  highways  sufficient  for  the  public  accom- 
modation. The  plaintiffs  held  these  easements  as  trustees  for  the 
public,  subject  to  the  control  of  the  legislature ;  but  it  had  no  fee 
or  title  in  the  land  in  this  relation,  as  a  private  corporation,  aside 
from  their  trusteeship  for  the  public.  As  to  the  plaintiffs,  the  legis- 
lature could  create  an  additional  facility  to  expedite  the  public 
travel  in  the  plaintiffs'  highways  to  be  operated  in  common  or 
jointly  with  those  then  in  use,  and  they  could  make  no  legal  objec- 
tion, because  they  were  subject  to  the  action  of  the  legislature  in 
this  respect.      Wooster  v.  Pit/mouth,  62  N.  H.  193,  206. 

The.  inquiries,  then,  are  as  to  the  meaning  of  the  defendants^ 
charter,  how  it  modified  or  changed  the  plaintiffs'  control  of  the 
streets,  and  whether  the  defendants  were  doing  what  they  were 
not  authorized  to  do  when  the  temporary  injunction  was  issued. 

The  legislature  made  the  defendants  a  corporation,  with  power 
to  construct,  maintain,  and  use  a  railroad,  with  a  convenient  single 
or  double  track,  from  any  point  on  Main  street  in  the  city  of 
Concord,  over,  along,  and  upon  such  of  its  streets  as  might  be  nec- 
essary for  the  public  accommodation,  to  West  Concord,  with 
branches  and  side-tracks  to  other  parts  of  the  city.  This  grant  to 
the  defendants  carried  with  it  by  implication  the  right  to  have, 
as  a  part  of  their  railroad,  such  turn-outs  as  were  necessary,  though 
not  specially  named  in  the  charter.  Section  10,  however,  of  the 
charter  provides  that  the  railroad  shall  be  laid  out  by  the  mayor 
and  aldermen  of  the  city  of  Concord  in  like  manner  as  highways 
are  laid  out,  and  that  they  shall  give  notice  to  all  the  landholders 
abutting  on  the  streets  or  highways  through  which  the  railroad 
shall  pass  of  the  time  and  place  of  hearing,  as  to  such  laying  out, 
by  publication  in  such  of  the  newspapers  in  Concord  as  they  may 
direct,  fifteen  days  before  the  hearing,  and  they  shall  determine, 
the  distance  the  track  shall  be  laid  from  the  sidewalks.  Before 
the  charter  the  city  controlled  its  streets  and  highways,  and  no 
party  had  the  right  to  construct  a  special  track  on  which  to  carry 
passengera  for  private  gain  to  the  exclusion  of  the  remainder  of 
the  travelling  public.  The  entire  worked  part  of  its  streets  was 
open  alike  to  all.  Now  the  defendants  are  given  this  privilege. 
It  however  appears  in  other  provisions  of  the  charter  that  the  use 
of  the  land  on  which  the  defendants'  rails  may  be  laid  is  not 
exclusive,  but  may  be  used  by  the  travelling  public  when  not  in 
the  actual  use  of  the  defendants,  and  that  the  mayor  and  alder- 
men have  the  right  to  direct  the  motive  power  that  shall  operate 
the  railroad,  and  to  make  all  such  regulations  as  to  the  rate  of 
speed  and  the  mode  of  using  it  as  the  public  safety  and  conven- 
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ience  may  require.  Laws  of  1878,  c.  118,  m.  4,  6,  6, 10, 11.  This 
proves  not  only  a  special  legislative  intention  to  preserve  to  the 
city  the  right  to  lay  out,  the  right  to  authorize  the  operating 
power,  to  regulate  the  rate  of  speed,  the  mode  of  using,  the  grade 
at  which  it  is  to  be  constructed,  and  the  right  to  take  up  the 
streets  through  which  the  railroad  may  pass,  but  a  general  legisla- 
tive purpose  to  constitute  the  mayor  and  aldermen,  as  between 
the  railroad  and  the  eeneral  public,  or  abutting  owners,  the  tri- 
bunal to  decide  and  direct  in  these  matters  whether  they  arise 
from  express  grant  or  legal  implication.  The  word  railroad,  as 
Qsed  in  section  2,  means  the  railroad  described  and  implied  in 
section  1  in  all  its  parts,  and  no  exception  is  made  in  section 
2  of  the  manner  of  laying  out  any  part  of  the  railroad  described 
or  implied  in  section  1,  and  a  fair  construction  of  the  charter 
requires  the  mayor  and  aldermen  to  lay  out  the  necessary  turn- 
outs. 

The  turn-out  in  question,  on  the  facts  in  the  case,  may  be  one 
that  the  law  would  now  imply  the  right  to  have  laid  out  by  the 
mayor  and  aldermen ;  but  it  has  not  been  done.  This  is  conceded, 
unless  the  mayor  and  aldermen  laid  it  when  the-  main  track  was 
laid  in  August,  1880.  What  they  did  then  was  clearly  not  a  lay- 
ing out  according  to  the  charter,  nor  was  it  then  understood  to  be 
a  laying  out.  It  was  not  then  known  that  a  turn-out  would  be 
necessary  at  this  point;  and  the  most  that  can  be  claimed  was  an 
attempt  by  the  mayor  and  aldermen  to  delegate  the  right  to  locate 
and  construct  turn-outs  as  they  might  be  found  necessary,  which 
they  could  not  do.     The  injunction  is  made  perpetual. 

Blodgbtt  and  Cabpsntbr,  J  J.,  did  not  sit:  the  others  con- 
curred. 

Case  discharged. 


HILLSBOROUGH. 


Allen,  Adm*x,  Ap\  v.  Colburn,  Ex*r. 

Heirs  at  law,  who  for  twenty-three  years  neglect  to  claim  personal  effects 
as  belonging  to  the  estate  of  the  decedent,  may  by  their  laches  lose  the 
right  to  assert  such  daim. 

Probate  Appeal.  The  appellant  is  administratrix  de  bonis 
nonot  Elizabeth  Marshall,  who  died  intestate  in  1862.  The  appel- 
lee is  executor  of  the  will  of  Almon  D.  Marshall,  who  was  the 
husband  of  Elizabeth,  and  died  testate  September  16, 1885.  Almon 
was  appointed  administrator  of  his  wife's  estate  in  February,  1863, 
and  returned  an  inventory  showing  personal  estate  to  the  amount 
of  $905.51.     The  records  of  the  probate  court  show  no  further 
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action  by  him  as  administrator.  The  appellant  was  appointed 
administratrix  of  Elizabeth  in  1886.  The  defendant  rendered  an 
acconnt  of  Almon's  administration  on  bis  wife's  estate,  in  which 
he  charged  him  with  the  amount  of  the  inventory,  $906.51,  and 
interest,  $342.28,— in  all,  $1,247.79,— and  credited  him  funeral 
charges,  commission  at  2|  per  cent.,  and  expenses  of  administra- 
tion, amounting  in  all  to  $180.34,  leaving  a  balance  of  $1,067.36, 
which  he  claimed  as  belonging  to  Almon  D.  as  heir  to  the  estate 
of  his  wife.     This  claim  was  allowed  by  the  probate  court. 

A  portion  of  the  estate  left  by  Elizabeth  consisted  of  a  deposit 
in  the  Nashua  Savings  Bank  of  $821.92.  Of  this  sum,  $500,  de- 
posited October  1,  1860,  was  a  gift  from  her  husband  of  that  date. 

No  movement  was  made  by  the  heirs  at  law  of  Mrs.  Marshall  for 
the  settlement  of  the  administration  on  her  estate  by  her  husband, 
nor  was  any  claim  made  for  the  distribution  of  assets  in  his  hands 
until  after  his  death. 

W,  W.  Bailey^  for  the  appellant. 

E.  S,  ^  H.  A,.  Cutter^  for  the  appellee. 

Allen,  J.  At  common  law,  the  right  and  title  of  the  wife's 
personal  estate  was  in  the  husband  by  virtue  of  the  mamage.  By 
the  act  of  1846  (Laws  of  1846,  c,  327)  the  wife  became  entitled 
to  hold  and  enjoy  in  her  own  right  property  of  which  she  was 
seized  and  possessed  before  marriage,  and  which  by  ante-nuptial 
contract  it  was  agreed  should  be  so  held,  and  any  property  con- 
veyed, devised,  or  bequeathed  to  her,  to  be  so  held  free  from  the 
interference  of  her  husband.  And  on  the  death  of  the  wife  intes- 
tate, by  section  7  of  the  same  act,  all  personal  property  so  held  by 
her  vested  in  the  husband. 

The  ancestress,  Elizabeth  Marshall,  died  intestate  in  1862,  and 
her  estate  must  be  distributed  according  to  the  laws  of  distribu- 
tion then  in  force,  unless  the  claimants,  by  some  act  or  omission  of 
their  own,  have  waived  the  right  to  their  shares.  By  the  married 
woman's  act  of  1860,  the  wife  was  entitled  to  hold  to  her  own 
use,  free  from  the  control  of  her  husband,  all  property  given,  con- 
veyed, bequeathed  to,  or  inherited  by  her,  if  not  occasioned  by  the 
payment  or  pledge  of  the  husband's  property.  But  this  act  did  not, 
by  retrospective  operation,  include  property  received  and  held  by 
the  wife  before  its  enactment,  and  the  title  to  that  part  of  the  prop- 
erty in  question,  so  received  by  Mrs.  Marshall,  on  her  dying  intes- 
tate vested  at  once  in  the  husband,  and  her  next  of  kin  have  no 
claim  to  it.  Atherton  v.  McQxiesten^  46  N.  H.  205;  Sanborn  v* 
Batchelder,  51  N.  H.  426,  431. 

Whether  the  common-law  right  of  the  husband  in  the  property 
left  by  his  deceased  wife  was  repealed  by  the  act  of  1860,  and  for 
that  reason  the  $500  with  its  accumulations,  received  by  Mrs. 
Marshall  after  that  statute  was  in  force,  should  have  been  distrib- 
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nted  to  her  next  of  kin,  need  not  here  be  considered.  Upon  her 
death  in  1862,  her  husband  was  appointed  administrator  and  took 
possession  of  her  property ;  and  during  all  the  time  since,  to  his 
death  in  1886,  a  period  of  twenty-three  years,  the  plaintiff  and 
other  heirs  of  the  decedent,  in  full  view  of  the  estate  and  with 
knowledge  of  all  facts  affecting  their  interest,  including  the  pos- 
session, use,  and  control  of  the  property  by  the  husband  as  his  own, 
have  made  no  claim  to  it  nor  any  part  of  it  until  after  his  death. 
To  allow  their  claim  now,  after  such  laches,  would  be  unjust  to  the 
representatives  of  the  deceased  husband,  and  inequitable  in  the 
highest  degree.     Match  v.  Kelly,  63  N.  H.  29. 

Decree  of  probate  court  affirmed. 

Smith,  J.,  did  not  sit :  the  others  concurred. 


Fbssenden  v.  Tapt  §•  a- 

A  mortgage  made  in  part  to  secure  a  fixed  sum  of  money  agreed  to  be  paid 
by  the  mortgagee  on  the  happening  of  a  definite  contingency,  is  not  within 
the  statute  prohibiting  mortgages  to  secure  future  advances. 

The  lex  loci  rei  sites  determines  the  validity  of  mortgages  of  real  estate. 

The  lex  loci  contractus  determines  the  validity  of  promissory  notes. 

The  law  of  Massachusetts  allows  the  parties  to  contract  for  any  rate  of  inter- 
est, and  the  provision  of  the  statute  of  that  state  '^  that  no  greater  rate  of 
interest  than  six  per  centum  per  annum  shall  be  recovered  in  any  action 
except  where  the  agreement  to  pay  such  greater  rate  of  interest  is  in 
writing,"  does  not  render  invalid  executed  oral  agreements  for  a  higher 
rate  than  six  per  cent. 

When  A  pays  money  for  land  the  deed  of  which  is  taken  in  the  name  of 
B,  the  payment,  in  order  to  give  rise  to  a  resulting  trust  in  B's  favor, 
must  be  made  at  the  time  of  the  purchase. 

Bill  in  Equity,  to  foreclose  a  mortgage  of  land  in  New  Hamp- 
shire, given  to  secure  a  promissory  note  for  $4,000,  made  in  Massa- 
chusetts by  George  Taft,  and  payable  to  the  plaintiff,  both  Taft 
and  the  plaintiff  being  at  the  time  residents  of  Massachusetts. 
Facts  found  by  a  referee.  The  consideration  for  the  note  was  in 
part  a  prior  indebtedness  of  i2,200  from  said  Taft  to  the  plaintiff, 
and  it  was  agreed  that  the  balance  of  $1,800  should  be  retained  by 
the  plaintiff  until  the  release  of  an  attachment  upon  the  premises 
made  in  a  suit  brought  by  one  Roberts  against  said  Taft.  After- 
wards, said  Roberts  having  prevailed  in  the  suit,  the  plaintiff  paid 
him  the  $1,800,  and  the  attachment  was  dissolved. 

In  pursuance  of  a  verbal  agreement  between  said  Taft  and  the 
plaintiff,  interest  was  reckoned  and  paid  on  the  note  at  various 
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rates  higher  than  six  per  oent.  during  various  periods  ending  April 
28,  1883,  when  the  last  payment  was  made.  The  Massachusetts 
Public  Statutes,  c,  77,  «.  3,  provide  as  follows :  "  When  there  is  no 
agreement  for  a  different  rate,  the  interest  of  money  shall  be  at 
the  rate  of  six  dollars  upon  each  one  hundred  dollars  for  a  year, 
but  it  shall  be  lawful  to  pay,  reserve,  or  contract  for  any  rate  of 
interest  or  of  discount ;  but  no  greater  rate  than  that  before  men- 
tioned shall  be  recovered  in  any  action,  unless  the  agreement  to 
pay  such  greater  rate  is  in  writing." 

The  defendant,  James  Taft,  claims  to  own  one  undivided  half 
of  the  "  Jordan  lot,"  which  is  part  of  the  premises  in  controversy, 
together  with  the  barn  on  the  lot.  The  land  was  paid  for  by  George 
and  James  Taft,  James  paying  one  half,  but  when  did  not  appear. 

The  barn  on  the  lot  was  built  by  the  firm  of  James  Taft  &  Co., 
which  firm  was  composed  of  James,  George,  and  Albert  Taft,  and 
was  sold  on  the  decease  of  Albert  Taft,  as  personal  property,  by 
the  surviving  partners,  and  purchased  by  James  Taft,  who  has 
since  occupied  it.     The  referee  finds  that  it  is  personal  propertv 

Some  evidence  was  introduced  by  the  defenaants  to  show  title 
in  James  Taft  by  adverse  possession  to  one  undivided  half  of  the 
*'  Jordan  lot,"  and  the  referee  reported  certain  facts  to  the  court, 
submitting  the  question  whether  upon  these  facts  such  title  had 
been  acquired. 

The  plaintiff  was  allowed  to  testify  to  conversations  and  matters 
between  him  and  George  Taft  pertaining  to  the  note  and  mort- 
gage ;  and  the  defendants  excepted. 

2>.  Cro99^  for  the  plaintiff. 

iJ.  M.  Wallace  and  M.  J.  Taft^  for  the  defendants. 

Clark,  J.  The  note  being  a  Massachusetts  contract  is  governed 
by  the  law  of  Massachusetts.  The  mortgage,  although  executed  in 
Massachusetts  by  citizens  of  that  state,  being  a  conveyance  of  land 
in  New  Hampshire,  is  controlled  by  the  law  of  New  Hampshire. 
The  consideration  of  the  note  being  an  indebtedness  of  the  maker 
to  the  payee  of  twenty-two  hundred  dollars,  and  a  promise  of  the 
payee  to  pay  to  the  maker  eighteen  hundred  dollars  when  the 
mortgaged  premises  were  released  from  attachment,  was  sufficient, 
and  the  mortgage  is  valid  by  the  law  of  New  Hampshire.  The 
amount  of  the  advance,  eighteen  hundred  dollars,  the  contingency 
upon  which  it  was  to  be  made,  and  the  obligation  of  the  mortgagee 
to  make  it,  were  definitely  agreed  upon  at  the  execution  and  deliv- 
ery of  the  note  and  mortgage,  and  the  agreement  was  afterwards 
performed,  and  the  mortgage  is  not  within  the  New  Hampshire 
statute  prohibiting  mortgages  to  secure  future  advances.  Steams 
v.  Bennett,  48  N.  H.  400;  Abbott  v.  Thompson,  58  N.  H.  266. 

The  law  of  Massachusetts  allowed  the  parties  to  contract  for  any 
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rate  of  interest  (Mass.  St.  of  1867,  c.  56,  «.  2),  and  the  payments 
of  interest  at  the  rate  agreed  upon  were  legal  and  binding.  Mar- 
vin  Y.  Mandell^  125  Mass.  562.  It  is  immaterial  that  the  agree- 
ment was  not  in  writing.  The  statute  does  not  declare  such  an 
agreement  illegal :  it  merely  declares  ^^  that  no  greater  rate  of  in- 
terest than  six  per  centum  per  annum  shall  be  recovered  in  any 
action,  except  when  the  agreement  to  pay  such  greater  rate  of  inter- 
est is  in  writing."  The  question  is  not  whether,  under  the  law 
of  Massachusetts,  an  oral  executory  agreement  to  pay  interest  at  a 
higher  rate  than  six  per  cent,  can  be  enforced  by  action,  but  whether 
such  an  agreement  is  valid  when  fully  executed.  Money  paid  as 
usurious  interest  is  allowed  to  be  recovered  back  on  the  theory 
that  the  law  regards  the  payment  as  made  under  duress  (^Albany 
V.  Abbott^  61  N.  H.  158) ;  but  the  general  rule  is,  that  payments 
Toluntarily  made  with  a  full  knowleoge  of  all  material  facts  cannot 
be  recovered  back,  even  though  made  upon  an  ille^l  consideration 
which  the  law  would  not  enforce.  Caldwell  v.  Wentworth^  14  N. 
H.  431.  In  determining  the  amount,  due  upon  the  note,  the  endorse- 
ments of  interest  are  to  be  applied  as  the  parties  understood  and 
intended  when  the  payments  were  made. 

The  Jordan  lot  was  conveyed  to  George  Taft  May  3,  1855,  and 
he  held  the  title  when  the  plaintiff's  mortgage  was  given.  James 
Taft  paid  one  half  of  the  money  for  the  Jordan  property,  but  it 
does  not  appear  when  he  paid  it.  To  establish  a  resulting  trust  in 
his  favor,  it  must  appear  that  the  payment  was  made  at  the  time 
of  the  purchase,  since  the  trust  results  by  operation  of  law  from 
the  payment  of  the  money,  and  a  subsequent  payment  would  be 
ineffectual.  Pritchard  v.  Brown^  4  N.  H.  397 ;  Pembroke  v.  Allen%'' 
town^  21  N.  H.  107 ;  Francestotvn  v.  Beering^  41  N.  H.  438  ;  Bod- 
well  V.  Nutter^  63  N.  H.  446.  No  resulting  trust  is  shown,  and  if 
the  facts  were  sufficient  to  establish  a  trust,  it  could  not  be  set  up 
to  defeat  the  mortgage  of  the  plaintiff  who  had  no  notice  of  it. 

The  claim  of  James  Taft  to  title  to  an  undivided  half  of  the  Jor- 
dan lot  by  adverse  possession  is  not  sustained.  The  burden  is  on 
him  to  show  title,  and  the  referee  does  not  find  that  he  has  acquired 
any  title  by  adverse  possession. 

The  bam  built  by  Taft  &  Co.  on  the  Jordan  lot  has  always  been 
treated  as  personal  estate,  and  is  now  the  property  of  James  Taft. 
No  legal  gi'ound  appears  for  excluding  the  testimony  of  the  plain- 
tiff as  to  transactions  with  George  Taft. 

The  plaintiff  is  entitled  to  a  decree  of  foreclosure  of  the  mort- 
gaged premises,  excepting  therefrom  the  barn  on  the  Jordan  lot, 
for  the  amount  due  on  the  mortgage  note,  being  the  sum  of  thirty- 
three  hundred  dollars,  with  interest  at  six  per  cent  from  April  28, 
1883. 

Decree  accordingly. 

Doe,  C.  J.,  was  absent:  Smith,  J.,  did  not  sit:  the  others 
concurred. 


Digitized  byCjOOQlC 


42  STATE  V.  FORCIER.  [Hillsborough, 


State  v.  Fobcier  §•  a. 

Chapter  133,  Gen.  Laws,  which  requires  the  retailer  of  drugs,  medicines, 
etc.,  to  submit  to  examination  and  procure  a  license,  is  a  sanitary  regu- 
lation, within  the  police  power  of  the  state. 

Principals  in  the  same  criminal  act  may  be  indicted  jointly. 

Indictment  against  the  defendants  jointly  for  engaging  in  the 
business  of  retailing  drugs,  medicines,  etc.,  and  in  compounding 
and  putting  up  prescriptions  of  physicians,  without  having  first 
obtained  a  license  as  required  by  Gen.  Laws,  c.  133. 

The  defendants  demurred,  ana  assigned  for  causes, — (1)  That  the 
legislature  exceeded  their  constitutional  power  in  passing  the  act 
in  question ;  (2)  that  the  defendants  should  have  been  indicted 
severally,  and  not  jointly. 

JR,  M.  Wallace^  solicitor,  fof  the  state. 

A,  R.  Simmons^  for  the  defendants. 

Clabk,  J.  The  constitutional  authority  of  the  legislature,  in  the 
exercise  of  the  police  power  of  the  state  to  enact  such  regulations 
as  are  deemed  reasonably  necessary  for  the  security  and  protection 
of  the  lives  and  health  of  all  persons  within  the  state,  is  unques^ 
tioned.  Pierce  v.  State^  13  N.  H.  536,  678 ;  State  v.  Freeman^ 
38  N.  H.  426 ;  State  v.  Marshall,  64  N.  H.  549.  The  duty  of  pro- 
tecting  its  citizens  is  one  of  which  the  state  cannot  divest  itself, 
and  in  the  performance  of  this  public  duty  the  legislature  enacted 
G.  L.,  c.  133,  upon  which  this  indictment  is  found.  The  fee  of  five 
dollars,  to  be  paid  by  the  applicant  for  a  license  to  engage  in  the 
business  of  an  apothecaiy  and  druggist,  is  merely  an  equivalent  for 
the  service  rendered  by  the  commissioners  in  making  tne  examina- 
tion and  issuing  the  license,  and  cannot  be  considered  as  a  tax 
upon  the  business,  or  as  depriving  the  applicant  of  his  property 
without  due  process  of  law.  Smith  v.  Alabama,  124  U.  S.  465, 
480 ;  Railway  v.  Alabama,  128  U.  S.  96. 

The  defendants  are  properly  joined  in  the  indictment.  If  more 
persons  than  one  engage  in  the  doing  of  a  criminal  thing  in  such  a 
way  as  to  make  each  one  guilty  of  the  crime,  they  may  be  indicted 
jointly,  not  necessarily  in  several  counts,  but  in  a  single  count.  1 
Bish.  Cr.  Proc,  «.  467;  1  Whar.  Cr.  Law,  «.  429;  Com.  v.  Sloan^ 
4  Gush.  62. 

It  would  be  no  defence  to  the  indictment  that  the  defendants 
had  in  their  employ  a  person  licensed  and  registered  as  required 
by  statute,  who  compounded  the  medicines  called  for  by  prescrip- 
tions of  physicians.  The  language  of  the  statute  is, — "  If  any  per- 
son shall  engage  in  the  business  of  retailing  and  vending,  directly 
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or  indirectly,  drugs,  medicines,  and  chemicals,  and  in  dispensing- 
medicine,  and  compounding  physicians'  prescription  without  being 
registered  ...  he  shall  be  punished  .  .  .''  G.  L.,  c.  133, 
«.  8.  Section  1  provides  that  it  shall  be  lawful  for  any  person  to 
be  an  owner  in  the  stock  in  trade  in  any  druggist  or  apothecary 
shop,  if  he  takes  no  part  in  conducting  or  keeping  said  shop.  If 
the  defendants  took  any  part  in  conducting  the  business,  they  are 
liable  to  .the  penalty,  although  they  had  in  their  employ  a  person 
duly  licensed,  who  compounaed  the  medicines  called  for  by  physi- 
cians' prescriptions.  It  would  be  no  defence  to  show  that  no- 
actual  harm  has  resulted  from  the  defendants'  violation  of  the  stat- 
ute.    State  V.  White,  64  N.  H.  49. 

Demurrer  overrvled. 

Doe,  C.  J.,  was  absent :  Smith,  J.,  did  not  sit :  the  others  con- 
curred. 


Clark,  AdmW,  v.  Clotjgh  §•  a.,  2V«. 

The  statutory  protection  to  executors  and  administrators  against  the  testi- 
mony of  the  adverse  party  (G.  L.,  c.  228,  s.  16)  applies  to  suits  in  equity 
as  well  as  at  law,  and  extends  to  all  persons  holding  the  estate  of  a 
deceased  person  in  an  official,  representative  capacity. 

Advantage  of  an  irregular  foreclosure  of  a  mortgage  must  be  taken  within 
a  reasonable  time. 

C!lontinuou8,  open,  and  exclusive  possession  of  lands,  for  more  than  twenty 
years  under  claim  and  color  of  title,  perfects  the  legal  title  without  regard 
to  the  validity  of  the  colorable  title  or  to  the  defects  in  the  proceedings 
conferring  it. 

Where  a  mortgagor  allows  the  mortgagee  to  hold  possession  of  the  mort- 
gaged premises  for  twenty  years  without'  accounting  and  without  admit- 
ting he  possesses  a  mortgage  title  only,  he  loses  his  right  to  redemption, 
and  the  title  of  the  mortgagee  becomes  as  absolute  in  equity  as  in  law. 

In  the  absence  of  fraud  or  deception,  the  title  of  an  attorney  to  lands 
acquired  by  the  purchase  and  f  oreclosiu^e  of  mortgages  against  his  client 
is  not  invalidated  by  the  relation. 

A  release  under  seal  is  conclusive  between  the  parties;  unless  there  is  fraud 
in  obtaining  it,  and  if  given  to  one  in  possession  of  lands,  whether  by 
right  or  by  wrong,  by  one  having  a  right  thereto,  will  operate  to  pass  such 
right. 

When  the  facts  show  gross  laches  in  prosecuting  rights,  or  long  and  unrea- 
sonable acquiescence  in  the  assertion  of  adverse  rights,  equity  will  gen- 
erally refuse  to  interfere  ;  and  cases  of  trust  constitute  an  exception  only 
80  long  as  the  relation  continues. 
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The  administratoT  of  an  insolvent  estate,  as  the  representatiye  of  the  cred- 
itors, and  in  the  absence  of  laches  on  their  part,  may  impeach  the  fraud- 
ulent conveyances  of  his  intestate. 

Bill  in  Equity,  for  an  accounting,  and  for  the  discharge  of 
certain  mortgages,  by  Moses  Fellows,  since  deceased,  against 
Clough  and  Foster,  as  executors  of  Herman  Foster,  or  as  trustees 
under  his  will,  and  certain  other  persons  interested  in  his  estate. 
The  defendants,  Clough  and  Foster,  having  filed  an  answer,  the 
cause  was  sent  to  a  master,  who  reported  as  follows : 

Herman  Foster  died  February  17,  1875.  He  left  a  will,  in 
which  John  Foster  and  Lucien  B.  Clough  were  named  as  executors 
and  trustees, — the  will  providing  that  the  trustees  and  the  survivor 
of  them  should  hold  what  remained,  after  paying  certain  legacies, 
in  trust,  to  pay  over  the  income  to  his  wife  during  her  life,  with 
power  to  sell  the  real  estate  with  her  consent.  The  executors 
named  accepted  the  trust,  and  on  the  27th  day  of  February,  1877, 
filed  their  account  as  such  executors.  The  following  day  they 
filed  their  bond  as  trustees.  Among  the  property  that  came  into 
their  hands  as  trustees  was  a  parcel  of  real  estate  located  upon  Elm 
street,  in  Manchester,  which  was  appmised  at  $55,000,  and  which 
was  called  the  Merrimack  block. 

This  bill  in  equity  was  bi*ought  by  Moses  Fellows,  November 
3, 1877,  against  said  John  Foster  and  Clough,  and  all  other  persons 
who  had  any  interest  under  said  will. 

Moses  Fellows  died  September  25,  1879,  and  Joseph  B.  Clark 
was  appointed  administrator  of  his  estate,  and  assumed  the  pros- 
ecution of  this  suit. 

It  was  proved  that  Moses  Fellows  once  owned  the  laud  and 
buildings  known  as  Merrimack  block,  which  covered  lots  293-296 
inclusive,  as  designated  in  the  original  laying  out,  except  a  part  of 
lot  No.  293.  He  also  owned  a  part  of  lots  291  and  292.  It  was 
proved  bv  record  evidence  that  Fellows  mortgaged  lots  295  and 
296  to  the  Amoskeag  ManVifacturing  Company,  September  26, 
1844 ;  that  the  company  brought  a  writ  of  entry  at  common  law 
against  Fellows,  upon  the  mortgage,  October  11,  1851,  and  recov- 
ered conditional  judgment  November  22,  1851,  for  $601.81  debt 
and  $10.88  costs ;  that  the  mortgage  and  judgment  were  assigned, 
January  30,  1852,  to  Herman  Foster,  for*  the  consideration  of 
$608.62 ;  that  said  Foster,  as  assignee,  was  put  in  possession  by  an 
ofiicer,  upon  a  writ' of  possession,  August  30,  1854.  It  was  further 
proved  by  record  evidence  that  Moses  Fellows  mortgaged  to  Joseph 
S.  Lund,  August  4,  1845,  lots  295  and  296,  and  so  much  of  lot  No. 
293  as  he  owned.  September  3, 1852,  Lund  assigned  the  mortgage 
to  E.  J.  M.  Hale  for  the  consideration  of  $2,131.26,  the  balance  then 
due  upon  it.     Said  mortgage  was  never  foreclosed. 

It  was  further  proved,  by  record  evidence,  that  Fellows,  Septem- 
ber 9,  1846,  mortgaged  to  George  K.  Montgomery  lots  295  and 
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296,  five  feet  in  width,  on  the  south  side  of  lot  No.  294,  and  so 
much  of  lot  No.  293  as  he  owned ;  that  January  16,  1847,  Mont- 

f ornery  assigned  the  mortgage  to  E.  J.  M.  Hale ;  that  April  5, 
852,  Hale  brought  a  writ  of  entry  upon  the  mortgage  against 
Fellows,  and  May  8,  1852,  recovered  conditional  judgment  for 
113,877.83  debt,  and  $11.13  costs;  that  October  29,  1852,  a  writ 
of  possession  was  issued,  and  that,  January  13,  1853,  Hale  was 
put  in  possession  upon  the  writ  by  an  officer.  October  15,  1853, 
Male  assigned  the  Montgomery  mortgage  and  judgment,  and  the 
Lund  mortgage,  previously  assigned  to  him,  to  Herman  Foster, 
for  the  consideration  of  $17,210.87,  of  which  sum  $5,210.87  was 
paid  in  cash,  $2,000  by  a  note  pavable  in  one  year,  and  the  re- 
maining $10,000  by  a  note  payable  in  ten  years.  By  a  deed  bear- 
ing date  January  16,  1854,  but  acknowledged  January  24,  1854^ 
Hale  quitclaimed  all  his  interest  in  the  property  covered  by  the 
Lund  and  Montgomery  mortgages  to  Herman  Foster. 

It  was  further  proved,  by  record  evidence,  that  Fellows  executed 
to  the  city  of  Manchester  a  mortgage  bearing  date  September  20, 
1851,  which  covered  lots  294,  295,  296,  all  that  Fellows  owned 
of  lot  No.  293,  and  also  so  much  of  lots  291  and  292  as  he  owned. 
January  13,  1852,  the  city  assigned  said  mortgage  to  J.  T.  P. 
Hunt ;  March  22,  1852,  Hunt  brought  a  writ  of  entry  upon  the 
mortgage,  and  May  8,  1852,  recovered  conditional  judgment  for 
$2,698.80  debt  and  $6.88  costs.  April  29,  1853,  Hunt  assigned 
the  mortgage  and  judgment  to  Isaac  Tompkins,  and  May  13' 
Tompkins  assigned  the  mortgage  and  judgment  to  Herman  Foster. 
A  writ  of  possession  issued  upon  said  judgment  November  8,. 
1853,  which  was  served  January  30,  1854.  By  request  of  counsel ' 
for  the  plaintiffs,  the  refturn  is  set  forth  in  full,  which  is  as  fol- 
lows : 

'*  Hillsborough,  ss.  January  30,  1854. 

''  I  have  caused  the  within  named  Jonathan  T.  P.  Hunt  to  have 
fall  seizin  and  possession  6f  the  premises  within  described,  as  with- 
in commanded,  by  delivering  the  same  to  Herman  Foster,  Esquire, 
Attorney  and  Assignee. 

"  Mace  Moulton,  D.  Sheriff." 

The  counsel  for  the  plaintiffs  claimed  that  the  service  of  thia 
writ  was  ineffectual  for  the  purpose  qf  a  foreclosure,  upon  the 
ground  that  Foster  was  in  actual  possession  of  the  property  mort- 
gaged before  the  date  of  this  return,  and  requests  that  the  facta 
bearing  upon  this  point  be  reported.  I  find  that,  January  17,  1852, 
Fellows  ^assigned  the  rents  to  Isaac  Tompkins,  who  agreed  to 
account  to  him  for  them;  that  Tompkins  collected  the  rents  of  the 
whole  premises  owned  by  Fellows  down  to  and  including  January 
1, 1853 ;  that  from  that  time  the  rents  accruing  from  the  premises 
covered  by  the  Montgomery  and  Lund  mortgages  were  collected 
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by  Hale  until  he  assigned  said  mortgages  to  Herman  Foster, 
and  the  rents  accruing  from  the  balance  of  the  premises  were  col- 
lected by  Tompkins  Jown  to  and  including  December  1,  1853 ; 
that  all  of  the  rents  were,  in  fact,  collected  by  Foster,  or  by  the 
firm  of  which  he  waa  a  member,  as  attorneys,  and  accounted  for  to 
the  parties  to  whom  they  belonged,  as  above  stated ;  that  Foster 
continued  to  occupy  the  premises  always,  down  to  his  death,  rent- 
ing them,  collecting  the  rents,  and  treating  them  as  his  own  prop- 
-erty;  and  there  is  no  evidence  that  he  ever  accounted  for  any 
rents  collected  by  him,  except  as  above  stated,  or  that  any  claims 
were  ever  made  upon  him  for  said  rents.  No  question  was  made 
that  all  of  said  mortgages  were  for  a  valuable  consideration,  and 
that  the  sums  purporting  to  be  due  upon  them  were  actually  due ; 
but  the  plaintiffs'  counsel  claim  that  the  mortgage  of  the  Amos- 
keag  Manufacturing  Company  was  paid  by  Fellows.  The  referee 
finds  that  Isaac  Tompkins  paid  to  Foster,  as  Hale's  attorney,  from 
the  rents  due  November  1,  1862,  from  the  property  covered  by  the 
mortgages  then  held  by  Hale,  and  upon  one  of  which  a  writ  of  pos- 
session issued  October  29,  1852,  $142.50,  the  payment  being  made 
November  4,  1852;  from  the  same  source,  from  the  rents  due 
December  1,  $150;  from  the  rents  due  January  1,  1853,  $150; 
that  Foster,  as  Hale's  attorney,  collected  the  rents  due  February 
1,  1853,  $150.66 ;  that  February  10,  1853,  a  settlement  was  made 
between  Foster  and  said  Hale,  in  which  Foster  accounted  to  Hale 
for  said  sums  by  passing  over  to  him  said  note  and  mortgage,  and 
receiving  Hale's  due-bill  for  the  balance  then  remaining  due  upon 
said  mortgage,  amounting  to  $61.09,  which  was  subsequently  can- 
celled by  applying  the  rents  collected  by  Foster  for  Hale  to  its 
payment.  Receipts  were  given  for  said  sums  of  $142.50,  $150, 
and  $150,  agi-eeing  to  apply  them  upon  the  Lund  mortgage,  but 
they  were  never  so  applied.  L  find  it  probable,  there  being  no 
direct  evidence  upon  the  point,  that  Hale  forebore  to  have  his  writ 
of  possession  served  as  soon  as  obtained,  upon  the  agreement  that 
the  rents  of  the  premises  covered  by  it  should  be  paid  over  and 
applied  to  extinguish  the  mortgages  upon  them. 

It  was  further  proved,  by  record  evidence,  that  on  September  22, 
1851,  Fellows  executed  a  mortgage,  called  at  the  hearing  the  sure- 
ty mortgage,  to  Ira  Clough,  John  D.  Riddle,  Jonas  Harvey,  Jr., 
Benjamin  Mitchell,  Isaac  Tompkins,  David  Webster,  Gilman  Har- 
vey, Amos  G.  Gale,  and  Reuben  White,  to  secure  each  of  them  for 
endorsing  certain  negotiable  paper  described  in  said  mortgage,  at 
the  request  of  said  Fellows.  Said  mortgage  covered  Fellows's 
interest  in  lots  291-296  inclusive,  and  also  the  homestead  of 
Fellows  at  Goflfe's  Falls. 

Ira  Clough,  by  deed  dated  March  20,  1854,  assigned  all  his  in- 
terest in  said  mortgage  for  the  consideration,  as  expressed  in  the 
assignment,  of  $3,161.22.  David  Webster  made  a  like  assignment, 
under  date  of  April  4,  1859,  for  the  consideration  of  $1,000,  the 
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debt  being  stated  as  amounting  to  $1,244.66,  May  7, 1857,  as  de- 
termined by  a  judgment  which  was  included ;  John  D.  Riddle, 
ander  date  of  February  9, 1863,  for  the  consideration  of  $1,106.51 ; 
Benjamin  Mitchell,  under  date  of  September  20,  1853,  for  the 
consideration  of  $1,033.29 ;  Isaac  Tompkins,  4inder  date  of  June  10, 
1853,  for  the  consideration  of  $2,499.52 ;  and  Gilmah  Harvey,  under 
date  of  July  12,  1853,  for  the  consideration  of  1,207.43.  The  sev- 
eral parties  named  covenanted,  in  their  several  deeds  of  assign- 
ment, that  the  sums  named  as  the  consideration  of  said  assignments 
were  actually  due  them  by  reason  of  payments  made  by  them  upon 
said  negotiable  securities  endorsed  by  them.  No  foreclosure  of  the 
mortgage  upon  the  Merrimack  block  was  ever  attempted.  De- 
cember 16,  1865,  Foster  sued  out  a  writ  of  entry  upon  the  mort- 
gage, against  Fellows,  to  recover  possession  of  his  homestead  at 
Goffe's  Falls.  December  18,  1865,  Fellows  acknowledged  service 
of  the  writ.  Fellows  and  Foster,  by  an  agreement  in  writing,  en- 
titled as  of  the  January  term,  1866,  stipulated  that  judgment  be 
entered  upon  the  writ,  as  of  mortgage,  for  $17,544.05  debt,  due 
February  l4, 1866,  and  costs  amounting  to  $7.20.  The  amount 
of  the  debt  was  made  up  by  taking  the  amounts  expressed  in  the 
several  assignments  as  the  amounts  due  the  assignees  respectively, 
and  adding  interest  to  the  date  of  judgment.  Possession  was 
never  taken  of  the  premises  under  the  judgment,  and  a  writ  of 
scHre  facias  was  sued  out  by  the  executors  thereon  since  the 
death  of  said  Foster,  which  is  now  pending.  The  plaintiff  denied 
the  payment  by  said  parties  of  the  notes,  and  also  the  payment  by 
Foster  of  the  consideration  of  the  assignments.  The  payment  by 
Tompkins  of  the  securities  endorsed'  by  him  was  verified  by  the 
:a£5davit  of  Tompkins  and  Nathan  Parker,  filed  in  the  suit ;  and 
the  payment  of  Gilman  Harvey,  by  the  afiidavit  of  Moody  Currier. 
Parker  and  Currier  were  called  as  witnesses,  and  testified  that  they 
liad  then  no  recollection  of  the  payments,  but  that  they  must  have 
known  and  remembered  the  facts  stated  in  their  respective  affida- 
Tits  at  the  time  of  signing  them.  There  was  no  other  direct 
evidence  upon  the  question  of  the  payment  of  the  securities  by  the 
•  parties,  aside  from  the  judgment  and  the  papers  filed,  copies  of 
which  make  a  part  of  the  record  thereof,  except  the  deposition  of 
Isaac  Tompkins,  who  testified  that  he  paid  nothing  upon  the 
securities  endorsed  by  him,  and  there  was  no  other  direct  evidence 
as  to  the  amount  paid  by  Foster  for  the  assignments. 

The  plaintiffs  offered  no  evidence  that  Herman  Foster  agreed  in 
writing  with  Moses  Fellows  to  hold  Merrimack  block,  or  his  legal 
title  in  any  real  estate  acquired  by  him  which  once  belonged  to 
Fellows,  in  trust  for  the  benefit  of  Fellows,  or  that  he  agreed  to 
keep  open  the  foreclosure  of  the  mortgages  and  allow  Fellows  to 
redeem  the  same.  There  is  not  sufficient  evidence  to  prove  that 
there  was  any  such  verbal  agreement  or  understanding  between 
rthem,  or  that  any  part  of  the  funds  which  were  paid  by  Foster 
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for  the  mortgages  assigned  to  him  were  received  from  Fellows  or 
from  funds  wnich  belonged  to  him. 

Foster,  on  the  Ist  day  of  November,  1867,  conveyed  to  Alonzo 
H.  Weston  all  that  part  of  lots  291  and  292  which  he  acquired  of 
Fellows,  with  a>  strip  adjoining  from  lot  No.  293,  two  feet  wide,  for 
the  sum  of  $2,000.  The  remainder  of  the  property  upon  Elm 
street  continued  to  be  his  until  his  death.  A  reference  to  the 
plan  accompanying  this  report  shows  the  location  of  the  premises 
upon  Elm  street,  and  the  lots  covered  by  the  various  mortgages. 

It  was  further  proved,  by  record  evidence,  that  Moses  Fellows, 
on  the  22d  of  September,  1851,  made  another  mortgage  to  the 
same  persons,  named  as  grantees  in  the  surety  mortgage  before 
described,  to  secure  them  against  the  same  indebtedness  described 
in  the  surety  mortgage. 

The  mortgage  covered  all  the  lands  owned  by  him  in  London- 
derry. On  the  10th  day  of  June,  1863,  Isaac  Tompkins  assigned  all 
his  interest  in  said  mortgage  to  said  Herman  Foster  for  the  con- 
sideration, as  expressed  in  the  assignment,  of  $2,499.52.  The 
assignment  bears  the  same  date,  and  is  for  the  same  consideration, 
as  his  assignment  to  Foster  of  his  interest  in  the  surety  mortgage 
in  Hillsborough  county.  July  12,  1853,  Gilman  Harvey  assigned 
his  interest  in  the  mortgage  to  Foster  for  the  consideration  of 
$1,207.43,  as  expressed  in  the  assignment,  which  bore  the  same 
date  and  was  for  the  same  consideration  as  his  assignment  in 
Hillsborough  county.  September  5,  1853,  Foster  sued  out  a  writ 
of  entry  upon  the  mortgage,  and  November  4,  1853,  recovered 
conditional  judgment  for  $3,788.67  debt  and  $6.88  costs*. 

A  writ  of  possession  issued  June  30,  1854,  which  was  served 
September  12,  1854,  at  which  time  Moses  Fellows  became  tenant 
of  Foster  under  a  written  lease,  at  a  rental  of  fifteen  dollars  a 
month.  The  mortgage  was  described  as  subject  to  a  mortgage  of 
John  Foster,  dated  September  22,  185i,  made  to  secure  his  note 
of  even  date  for  $2,000,  payable  to  John  Foster  in  five  months. 
September  6, 1852,  a  writ  of  entry  was  brought  upon  the  mortgage, 
upon  which  conditional  judgment  was  rendered  October  12,  1852, 
for  $2,166.67  debt  and  $5.28  costs.  A  writ  of  possession  issued 
upon  it,  which  was  served  December  14,  1853,  and  possession  de- 
livered to  Herman  Foster  as  attorney  for  John  Foster,  and  on 
the  same  day  Moses  Fellows  acknowledged  by  deed  that  he  held 
the  premises  as  tenant  of  John  Foster,  and  agreed  to  pay  one  cent 
a  month  rent. 

The  plaintiffs  claimed  that  this  mortgage  was  without  consider- 
ation, and  it  was  conceded  by  the  defendants,  if  the  evidence  was 
competent  for  any  purpose, — which  they  denied, — that  John  Fos- 
ter knew  nothing  of  the  making  of  the  note  and  mortgage  at  the 
time  it  was  made,  and  for  a  long  time  afterwards.  There  was  no 
other  evidence  upon  the  question  of  the  consideration  of  this  mort- 
gage- 
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June  25,  1853,  Jonas  Harvey,  Jr.,  assigned  all  his  interest  in  the 
surety  mortgage  in  Rockingham  county  to  John  Foster  for  the 
consideration  of  $953.67,  as  expressed  in  the  deed  of  assignment, 
in  which  Harvey  covenanted  that  he  had  paid  the  note  endorsed 
by  him,  and  that  amount  was  due  him  by  reason  of  the  payment. 
September  5, 1853,  John  Foster  sued  out  a  writ  of  entry  upon  the 
mortgage,  and  on  November  4,  1853,  recovered  conditional  judg- 
ment for  $953.67  debt  and  $6.68  costs.  A  writ  of  possession 
issued  upon  this  judgment,  which  was  served  September  12,  1854» 
and  Herman  Foster,  as  attorney  for  John  Foster,  put  in  possession, 
October  2, 1855,  John  Foster  quitclaimed  to  Herman  Foster  all  his 
interest  in  the  lands  mortgaged  under  the  two  preceding  mort- 
gages, for  the  consideration,  as  expressed  in  the  deed,  of  $1,000. 

A  part  of  the  premises  was  described  as  subject  to  a  mortgage 
made  by  Moses  Fellows  to  Ebenezer  Colby,  dated  September  20, 
1851,  to  secure  a  debt  of  about  $1,300,  and  a  mortgage  to  William 
Perkins,  dated  September  22,  1851,  to  secure  a  debt  of  about 
81,000.  No  question  was  made  that  these  were  genuine  debts. 
May  10,  1854,  Colby  assigned  the  mortgage  to  Herman  Foster  for 
the  consideration  of  $900,  and  I  find  upon  evidence  aside  from 
the  deed  of  assignment  that  he  paid  this  sum  to  Colby.  August 
28,  1854,  a  writ  of  entry  was  brought  upon  the  mortgage  by  Her- 
man  Foster  against  Fellows,  and  November  4,  1854,  a  conditional 
judgment  was  rendered  thereon  for  $1,608.03  debt  and  $6.08 
costs.  No  possession  was  ever  taken  under  the  judgment.  No 
claim  was  made  by  any  person  under  the  Perkins  mortgage.  It 
appeared  that  his  debt  had  been  paid  in  some  way,  and  that  the 
money  was  received  through  Herman  Foster. 

November  24,  1856,  Herman  Foster  quitclaimed  a  part  of  the 
premises  described  in  the  Rockingham  county  mortgages  to  Ed- 
ward Ballou  for  the  consideration,  as  expressed  in  the  deed,  of 
$520,  covenanting  to  warrant  against  any  persons  claiming  under 
him  or  Moses  Fellows.  March  30,  1857,  he  quitclaimed  other 
tracts  to  William  P.  Farmer  and  Joseph  T.  Goss,  for  the  con- 
sideration, as  expressed  in  the  deed,  of  $5,000.  These  convey- 
ances covered  all  the  lands  acquired  by  Foster  in  Rockingham 
county  under  these  mortgages,  except  one  tract  of  about  fifty 
acres,  which  was  appraised  at  his  death,  as  the  Londonderry  farm, 
for  $1,200.  The  plaintiff  offered  no  evidence  that  Herman  Fos- 
ter ever  agreed  in  writing  to  hold  the  lands  in  Londonderry  in 
trust  for  the  benefit  of  Moses  Fellows,  or  keep  open  the  foreclosure 
for  him,  and  there  is  not  sufficient  evidence  of  any  such  verbal 
agreement,  or  that  the  money  paid  by  Foster  was  received  from 
Moses  Fellows  or  from  funds  belonging  to  him. 

The  master  finds  that  all  of  the  mortgages  mentioned  in  this 
report  upon  which  judgments  were  obtained  and  writs  of  posses- 
sion sued  out  and  served,  were  legally  foreclosed  so  far  as  the 
determination  of  this  question  depends  upon  any  finding  of  the  facts. 

VOL.  LXV.      6 
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It  appeared  in  evidence  that  Fellows,  for  some  time  prior  to 
September  22,  1861,  had  been  somewhat  extensively  engaged  in 
the  shoe  business,  was  an  active  business  man,  and  at  that  time 
mayor  of  Manchester;  that  on  the  22d  day  of  September,  1861, he 
failed  in  business;  that  he  became  aware  that  he  must  fail  on 
the  Saturday  previous,  September  20,  and  on  that  day  retained 
Herman  Foster  and  Isaac  W.  Smith,  who  were  then  in  partner- 
ship, as  his  counsel,  Foster  as  the  senior  member  being  his  chief 
adviser,  and  that  Foster,  either  alone  or  in  connection  with  part- 
ners associated  with  him,  was  counsel  for  Fellows  in  all  the  busi- 
ness connected  with  his  failure,  and  it  did  not  appear  that  he  ever 
employed  any  other  counsel  except  through  Foster.  Foster  or  his 
firm  was  counsel  for  the  plaintiff  in  foreclosing  all  of  the  mort- 
gages set  forth  in  this  report,  and  Fellows  did  not  employ  any 
counsel  to  defend  any  of  the  foreclosure  suits.  The  claims  against 
Fellows  were  large  And  the  suits  numerous,  and  all  of  his  visible 
property  not  previously  sold  or  mortgaged  was  attached,  and  he 
never  had  any  attachable  property  afterwards  of  any  amount. 
September  22,  1851,  Foster  went  to  Boston  and  sold  two  shares  in 
the  Amoskeag  Manufacturing  Company,  belonging  to  Fellows,  for 
$1,700.  Ten  shares  in  the  Manchester  Bank,  worth  about  par,  were 
transferred  on  the  same  day  to  the  firm  of  Foster  &  Taylor,  a  firm 
of  which  John  Foster  was  one  of  the  partners,  and  some  time  sub- 
sequently was  transferred  by  them  to  Herman  Foster.  There  was 
no  evidence  what  became  of  the  proceeds  of  these  stocks.  The 
stock  in  trade  in  the  shoe  business  was  sold  by  the  attaching  oflfi- 
cer,  and  purchased  by  Isaac  Tompkins  for  the  benefit  of  Fellows, 
and  the  business  was  continued  for  a  year  and  upwards,  nominally 
by  Tompkins,  but  really  by  Fellows.  Notes  given  in  the  business 
and  for  accounts  due  Fellows  were  intrusted  to  Foster  for  collection 
from  time  to  time.  These  were  twenty-three  in  number,  amounted 
to  $10,292.13,  and  were  dated  mostly  in  the  spring  of  1853,  but 
some  in  1852,  and  two  in  the  spring  of  1854.  A  schedule  of  the 
same  appears  in  a  demand  made  upon  the  executors  by  Fellows, 
dated  February  21,  1877,  and  which  accompanies  this  report.  The 
defendants  prcJduced  receipts  of  Fellows  covering  all  the  sums  col- 
lected upon  these  notes.  It  was  paid  over  in  comparatively  small 
sums,  for  which  Fellows  gave  his  notes,  which  were  surrendered  at 
the  date  of  the  receipts.  The  last  receipt  bears  date  March  1, 1859. 

It  appeared  that  Foster  had,  during  the  yeai-s  from  1861  to  1874 
inclusive,  paid  Fellows  money  in  amounts  varying  from  $8  to  $400, 
sometimes  charged  for  stock  and  repairs  on  buildings,  and  some- 
times simply  as  cash.     The  whole  amounted  to  $4,301.51. 

It  appeared  further,  that  Foster  held  notes  against  Fellows, 
eighteen  in  number,  the  principal  of  which  amounted  in  the  aggre- 
gate to  $8,328.61.  These  notes  were  renewed  after  the  death  of  Fos- 
ter at  the  request  of  his  executors,  and  were  presented  to  the  com- 
missioner upon  Fellows*s  estate  after  it  was  represented  insolvent. 
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It  further  appeared,  that  Fellows,  on  the  13th  day  of  October, 
1874,  executed  to  Foster  a  release  under  seal,  in  consideration 
of  $250  paid,  of  all  demands  and  actions  he  had  against  Foster ; 
the  release  is  set  up  in  an  amendment  to  the  answer  which  was 
allowed  by  agreement.  Upon  request  of  the  plaintiff,  the  de- 
fendants produced  four  other  releases  in  the  same  form,  bearing 
date,  respectively,  October  7,  1861,  January  16,  1870,  June  16, 
1870,  and  June  27,  1874. 

A  copy  of  the  release  set  up  in  the  answer  is  herewith  submitted. 

The  defendants  offered  in  evidence,  also,  four  receipts  given  by 
Fellows  to  Foster  in  the  years  1869  and  1870,  amounting  in  the 
aggregate  to  $325,  for  money  to  be  used  in  repairing  buildings 
belonging  to  Foster  at  Goff's  Falls.  The  buildings  referred  to 
are  those  upon  the  homestead  of  Fellows,  described  in  the  sure- 
ty mortgage  before  referred  to.  Upon  this  evidence,  and  other 
circumstances  to  which  the  attention  of  the  referee  was  called,  the 
plaintiff  claimed,  and  asked  the  referee  to  find  and  report,  that 
Fellows  was,  and  always  continued  to  be,  under  the  control  of  Fos- 
ter as  his  counsel,  and  signed  any  papers  he  prepared  without 
examination,  and  relying  upon  Foster  as  his  counse},  and  that 
they  would  not  be  used  by  him  to  his  detriment ;  that  Foster  was 
continually,  and  nearly  down  to  the  time  of  his  death,  paying  Fel- 
lows money  and  taking  his  obligations,  which  he  knew  Fellows 
could  not  pay  and  had  no  means  to  pay  except  from  the  real  es- 
tate ;  and  that  it  must  have  been  understood  between  them  that 
Fellows  was  the  owner,  or  had  a  large  interest  in  that  real  estate, 
or  the  right  to  redeem  the  mortgages.  There  is  no  evidence 
in  the  case  which  throws  any  light  upon  these  transactions,  except 
what  appeared  as  to  the  acts  of  the  parties,  the  character  and  con- 
tents of  the  papers  produced,  and  what  appeared  as  to  the  charac- 
ter and  conduct  of  the  parties.  It  appeared  from  the  papers  and 
the  evidence  that  Foster  was  a  very  exact  and  cautious  man, 
and  it  also  appeared  that  Fellows  was  acquainted  with  business. 
There  was  no  evidence  that  pointed  to  any  fraud  or  deception 
used  by  Foster ;  and  the  referee  finds  that  whatever  might  have 
been  the  motive  which  induced  Foster  to  let  Fellows  have  money 
and  take  notes  which  he  must  have  known  Fellows  could  not  pay 
(and  this  is  a  matter  of  mere  conjecture),  he  took  the  notes  and 
releases  to  assert  on  his  part,  and  have  Fellows  admit,  that  he 
did  not  pay  him  money  on  account  of  any  legal  liability  to  him, 
and  that  Fellows  must  have  signed  them  knowing  the  purpose  for 
which  they  were  exacted,  and  intending  to  admit  that  they  were 
not  paid  on  account  of  any  legal  liability.  It  appeared  from  Fos- 
ter's books  that  his  account  for  services  commenced  September 
22,  1861,  and  was  settled  December  8,  1867,  by  Fellows's  note  of 
that  date  for  $1,869.92.  The  account  included  services  and  cash 
paid  out,  and  some  items  of  cash  lent,  and  the  main  portion  of  it 
was  chained  prior  to  January  1, 1866. 
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There  was  a  small  unsettled  account  upon  his  books,  amounting 
to  about  $60,  commencing  December  80,  1857,  and  ending  Sep- 
tember 11,  1862.  There  was  an  entry  under  date  of  April  7,  1868, 
but  no  amount  carried  out  against  it. 

The  master  finds,  so  far  as  it  is  a  question  of  fact,  that  Foster's 
title  to  the  real  estate  under  the  mortgages  assigned  to  him  is  not 
affected  by  the  fact  that  he  was  employed  as  counsel  by  Fellows. 

The  master  was  requested  by  counsel  for  the  plaintiff  to  report 
facts  upon  a  large  number  of  specific  requests.  Many  of  the  re- 
quests were  designed  evidently  to  call  his  attention  to  facts  and 
circumstances  which,  sustained  the  plaintiff's  view  of  the  relations 
of  the  parties,  and  the  agreements  claimed  to  exist  between  them, 
and  are  answered  by  the  general  finding  in  the  report.  The 
master  was  requested  to  enter  into  a  calculation  of  the  amounts 
due  upon  the  Montgomery  and  Lund  mortgages  when  transferred 
to  Foster,  deducting  the  rents. 

The  data  are  not  quite  definite,  and  the  result  would  have  no 
material  effect  in  the  case  unless  it  should  be  decreed  that  the 
plaintiff  is  entitled  to  redeem,  and  he  has  not,  for  that  reason,  at- 
tempted such  calculation.  He  was  also  requested  to  enter  into  a 
calculation^  and  report  at  what  time  the  rents  of  the  Merrimack 
block  would  have  paid  the  mortgages  and  interest,  but  he  has  not 
done  so  for  the  reason  above  given ;  also,  to  find  the  value  of  the 
different  parts  of  the  block.  There  was  no  evidence  of  value  ex- 
cept the  amount  of  rents  paid.  In  1852  and  1853,  the  rents  of 
that  part  of  the  block  covered  by  the  Montgomery  and  Lund  mort- 
gages amounted  to  about  $150  per  month;  of  the  remainder  of  the 
block,  to  about  $70  a  mouth. 

The  master  was  asked  to  report  the  facts  in  reference  to  the 
executors'  withholding  the  books  and  papers  of  Foster  from  ex- 
amination. The  executors  were  requested  to  produce  the  books 
and  papers  before  the  commissioner  upon  the  presentation  of  their 
claim,  but  declined  to  do  so.  An  attempt  was  made  to  take  the 
deposition  of  Clough  in  this  case,  and  he  then  declined  to  pro- 
duce them  on  the  ground  that  it  would  disclose  their  case.  Upon 
the  hearing  before  the  master,  they  were  again  requested  to  pro- 
duce them,  and  they  produced  all  books  and  papers  called  for  which 
they  could  find  or  had  any  knowledge  of,  as  they  declared,  and  the 
master  finds  no  evidence  which  impeached  or  discredited  their 
declaration  upon  this  point.  No  book  was  produced  showing  the 
private  cash  transactions  of  Herman  Foster  between  September 
20,  1851,  and  March  30,  1857,  and  the  plaintiff  claimed  that,  from 
his  well  known  habits  of  care  and  method  in  keeping  his  accounts, 
such  book  must  have  been  kept  by  him.  No  witness  was  produced 
who  ever  saw  such  book,  or  knew  of  its  existence.  The  master 
was  requested  to  find  the  amount  due  upon  the  mortgage  upon  the 
homestead  at  Goff's  Falls.  The  defendants  claimed  tnat  the 
judgment   conclusively   determined  the    amount.      The    plaintiff 
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objected  to  the  acknowledgment  of  serrice  made  by  Fellows  upon 
the  writ,  and  his  agreement  as  to  the  amount  for  which  judgment 
should  be  rendered,  upon  the  ground  that  there  was  no  proof  of 
the  genuineness  of  his  signature.  The  objection  was  overruled, 
upon  the  ground  that  the  agreements  were  in  part  the  basis  of  the 
judgment  and  sufficiently  proved  by  it.     The  plaintiff  excepted. 

In  addition  to  the  facts  previously  reported,  the  master  reports 
that  no  allowances  were  made  on  account  of  the  Merrimack  block, 
covered  by  this  mortgage,  as  previously  stated,  or  the  lands  in 
Londonderry,  and  makes  no  nnding  upon  this  point  until  the 
legal  principles  involved  have  been  determined  by  the  court. 
The  homestead  was  appraised  in  the  executors'  inventory  at  $6,000. 

It  appeared  that  the  surety  mortgage  upon  the  homestead  was 
by  its  terms  made  subject  to  a  mortgage  to  Thomas  Livermore, 
dated  September  20,  1861,  to  secure  a  debt  of  f5,000,  as  described 
in  the  mortgage.  It  appeared,  also,  tliat  a  writ  was  sued  out  upon 
this  mortgage  at  the  April  term,  1852,  a  conditional  judgment 
entered  up,  a  writ  of  possession  issued  under  which  Livermore  was 
put  in  possession,  August  13,  1852,  and  that  Fellows  became  his 
tenant  under  a  written  lease,  at  a  yearly  rent  of  f  1.  April  13, 
1875,  Livermore  quitclaimed  all  his  interest  in  the  premises  to 
Moses  Fellows.  The  defendants  objected  to  this  evidence  as  im- 
material upon  any  question  raised  in  this  case,  and  in  their  brief, 
furnished  after  the  evidence  was  closed,  asked  leave  to  offer  further 
testimony  upon  this  matter. 

The  defendants  objected  to  any  parol  evidence  to  establish  any 
trust  or  other  agreement  on  the  part  of  Foster  to  affect  his  ap- 
parent legal  title  by  foreclosure  proceedings  to  the  lands  covered 
fay  the  mortgages,  and  the  evidence  was  received,  subject  to  their 
exception.  They  also  claimed  that  the  conditional  judgments  ren- 
dered were  conclusive  evidence  of  the  amounts  due  upon  the  mort- 
gages upon  which  suits  were  brought,  and  excepted  to  all  parol 
evidence  received  upon  this  point. 

The  deposition  of  Moses  Fellows  was  taken  in  behalf  of  the 
plaintiff  and  offered  in  evidence.  The  plaintiff  claimed  that  it  was 
admissible,  upon  the  ground  that,,  before  the  suit  was  brought,  the 
executors  had  settled  their  account  as  such,  accepted  their  ap- 
pointment as  trustees,  and  the  suit  was  against  them  as  such,  and 
the  statute  did  not  apply.  The  master  ruled,  that,  as  the  suit  was 
founded  upon  an  alleged  agreement  of  the  testator,  it  was  necessa- 
rily against  the  defendants,  Foster  and  Clough,  as  executors,  and 
Uie  statute  did  apply.  The  plaintiff  excepted.  The  plaintiff 
claimed,  also,  that  it  was  admissible  on  the  ground  that  Foster  was 
his  attorney.  The  master  ruled  that  so  much  of  the  deposition 
as  related  to  agreements  or  consultations  between  Fellows  and 
Foster,  when  no  other  party  was  present  who  could  be  called  as  a 
witness,  was  inadmissible,  either  as  a  matter  of  right  or  discretion, 
to  prevent  injustice ;  but  that  other  parts  of  the  deposition  might  be 
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read.  The  plaintiff  excepted.  A  small  part  of  the  deposition  was 
read  under  this  ruling.  One  question  and  answer  related  to  a 
conversation  with  E.  J.  M.  Hale,  in  which  he  testified  in  substance 
that  Hale  said,  if  he  would  find  some  one  to  take  the  Merrimack 
block  for  his  benefit,  $10,000  might  remain  as  long  as  he  liked. 
The  next  question  offered  to  be  read  was  as  follows :  "  What,  if 
anything,  did  you  do  next  in  consequence  of  this  proposition  of  Mr. 
Hale?"  The  answer  detailed  an  interview  with  Mr.  Foster,  and 
was  excluded.  Int.  17  was  as  follows:  *' After  Mr.  Foster  began 
to  collect  the  rents  of  the  Merrimack  block,  when,  if  at  all,  and 
how  often,  were  you  upon  the  premises,  and  for  what  purpose,  and 
in  what  character  and  capacity  was  he  there?"  It- was  excluded. 
The  plaintiff  excepted  to  these  rulings. 

After  a  large  part  of  the  evidence  in  the  case  had  been  intro- 
duced, the  plaintiff  asked  leave  to  amend  his  bill.  The  defendants 
objected,  and  the  master  declined  to  consider  the  propriety  of  the 
amendment  under  his  commission,  and  refers  the  same  to  the  court. 
The  amendment  or  amended  bill,  in  substance,  claimed  relief  upon 
the  ground  that  the  estate  was  insolvent,  and  the  conveyances 
fraudulent  as  to  creditors.  It  appeared  that  the  administrator 
found  personal  estate  amounting  to  $700  or  $800  in  value,  and  no 
other  estate  except  the  real  estate  at  Goff's  Falls  embraced  in  the 
mortgage.  The  estate  was  administered  as  insolvent,  and  claims 
to  the  amount  of  $1,500  to  $2,000,  besides  the  claims  made  by  the 
Foster  estate,  were  proved.  There  was  no  evidence  when  these 
claims  originated.  It  was  not  claimed  that  there  was  any  further 
evidence  upon  the  alleged  fraudulent  character  of  the  title  of 
Foster ;  and  the  master  finds,  upon  the  evidence  before  him,  that 
the  title  of  Foster  to  the  real  estate  in  Hillsborough  and  Rock- 
ingham counties,  obtained  by  the  foreclosures,  was  not  fraud- 
ulent as  to  creditors.  He  suggests  that  the  allowance  of  the 
amendment  might  vary  the  rule  for  determining  the  amount  due 
upon  the  mortgage  upon  the  homestead  at  Goff's  Falls.  The  rec- 
ords and  written  instruments  offered  in  evidence  are  made  a  part 
of  this  report,  for  the  purpose  of  reference,  so  far  as  they  may  be 
material  in  determining  any  questions  of  law  arising  upon  this 
report. 

Copy  of  release : 

''  Know  all  men  by  these  presents,  that  I,  Moses  Fellows,  of  Man- 
chester, in  the  county  of  Hillsborough  and  state  of  New  Hampshire^ 
in  consideration  of  two  hundred  and  fifty  dollars  to  me  paid  by 
Herman  Foster  of  said  Manchester,  the  receipt  whereof  I  do  here- 
by acknowledge,  have  remised,  released,  and  forever  quitclaimed 
for  me,  my  heirs,  executors,  and  administrators,  and  by  these  pres- 
ents do  remise,  release,  and  forever  quitclaim  unto  said  Foster,  his 
heirs,  executors,  and  administrators,  all  and  all  manner  of  actions^ 
cause  and  causes  of  actions,  suits,  bills,  bonds,  writings,  obligations. 
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debts,  deeds,  duties,  reckonings,  accounts,  sum  and  sums  of  money, 
judgments,  executions,  extents,  quarrels,  controversies,  trespasses, 
damages,  and  demands  whatsoever,  both  at  law  and  in  equity,  or 
otherwise  howsoever,  which  against  him,  the  said  Foster,  I  ever 
had,  now  have,  or  which  my  heirs,  executors,  or  administrators 
can,  shall,  or  may  have,  claim,  challenge,  or  demand  for  or  by  rea- 
son or  reasons  or  means  of  any  act,  matter,  cause  or  thing  from 
the  beginning  of  the  world  to  the  day  of  the  date  of  these  presents. 

"  In  witness  whereof  I  have  hereto  set  my  hand  and  seal  the  thir- 
teenth day  of  October,  A.  D.  1874. 

"  Signed,  sealed,  and  delivered 
in  presence  of  (Signed)  Moses  Fellows,     (seal) 

L.  B.  Clough, 
F.  R.  French." 

Upon  the  coming  in  of  the  report,  the  defendants  moved  for 
judgment  establishing  the  foreclosures  repoHed  by  the  master. 
The  plaintiff  resisted  the  motion  upon  grounds  appearing  on  the 
face  of  the  report,  and  moved  to  set  it  aside  because  of  erroneous 
rulings  of  the  master,  arid  because  of  his  refusing,  or  omitting,  to 
find  material  facts  agreeably  to  the  plaintiff's  written  request.  In 
support  of  his  motion  the  plaintiff  also  made  specific  objections  to 
the  exclusion  of  Fellows's  deposition;  to  the  conclusion  of  the 
master  that  the  city  mortgage  was  foreclosed,  and  that  there  had 
been  a  foreclosure  of  the  Hale,  or  Montgomery,  mortgage ;  to  the 
declination  of  the  master  to  find  the  amount  due  upon  the  mort- 
gages assigned  by  Hale,  or  upon  the  city  mortgages,  or  the  value 
of  tTie  property  covered  by  them  respectively,  or  at  what  times  at 
the  then  rentals  these  incumbrances  would  be  paid  off ;  and  be- 
cause the  master  declines  to  make  any  finding  of  how  much,  if 
anything,  is  due  on  the  Ira  Clough  mortgage,  "  until  the  legal  prin- 
ciples involved  have  been  determined  by  the  court." 

C.  R,  Morrison  (5.  P.  Cilley  with  him),  for  the  plaintiff.  I.  The 
report  finds  that  the  deposition  of  Moses  Fellows  was  claimed  to  be 
admissible,  '*  upon  the  ground  that,  before  the  suit  was  brought,  the 
executors  had  settled  their  account  as  such,  accepted  their  appoint- 
ment as  trustees,  and  the  suit  was  against  them  as  such,  and  the 
statute  (G.  L.,  c.  228,  9.  16)  did  not  apply."  To  be  exact,  the  bill 
was  filed  November  3,  1877 ;  the  executors'  account  was  settled  Feb- 
ruary 27, 1877,  and  Clough  and  Foster  accepted  their  appointment, 
and  gave  bonds  as  trustees  February  28, 1877.  "The  master  ruled 
that  as  the  suit  was  founded  upon  an  alleged  agreement  of  the  tes- 
tator, it  was  necessarily  against  the  defendants  as  executors,  and  the 
statute  did  apply.  The  plaintiff  excepted."  The  master's  conclusion 
was  not  warranted  by  his  premises,  and  a  more  obvious  non  sequitur 
could  hardly  be  conceived  of.  It  is  just  as  true  of  each  of  the  thirty- 
one  defendants  as  of  Clough  and  Foster,  that  the  suit  is  founded 
upon  an  alleged  agreement  of  the  testator;  and  surely  they  are  not 
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all  sued  as  executors.  The  same  would  be  true  in  a  writ  of  entry 
brought  against  any  heir  or  devisee.  The  fact  that  proof  of  an 
agreement  with  the  testator  may  be  necessary  to  repel  a  foreclos- 
ure, whatever  may  be  the  form  of  the  suit  or  whoever  the  defend- 
ants, in  no  way  determines  the  capacity  in  which  they  are  sued. 

But  aside  from  the  illogical  reasoning  of  the  master,  his  exclu- 
sion of  the  deposition  was  unwarrantable  upon  any  sound  reason- 
ing. The  testator,  after  certain  specific  legacies  and  a  bequest  of 
his  homestead  to  his  wife,  gave  the  whole  remainder  of  his  lai^e 
estate  to  trustees.  The  devise  to  the  trustees  was  not  to  them  as 
executors  (although  they  were  in  a  subsequent  part  of  the  will  ap- 
pointed executors),  but  personally.  The  language  of  the  will  is, — 
'^  1  give,  bequeath,  and  devise  unto  my  brother,  John  Foster,  of 
etc.,  and  Lucien  B.  Clough,  and  the  survivor  of  them,  their  and 
his  executoi-s,  administrators,  and  assigns,  all  the  rest,  residue,  and 
remainder  of  my  estate,  real,  personal,  and  mixed,  wherever  situ- 
ated or  however  described,  to  have  and  to  hold  during  the  natural 
life  of,"  etc.  The  report  finds  that  the  Merrimack  block  came 
into  the  possession  of  Clough  and  Foster  as  trustees,  with  other 
property.  There  were  four  mortgages  upon  this  block,  or  parts  of 
it,  which  the  defendants  claim  have  been  foreclosed.  These  mort- 
gages were  not  given  to  the  testator,  but  to  other  parties,  and  were 
assigned  to  him  after  judgments  as  of  mortgage.  There  was  an- 
other mortgage  of  which  no  foreclosure  is  claimed.  This  was  sub- 
ject to  all  the  others,  and  it  also  embraced  property  at  GofE's  Falls 
and  in  that  vicinity.  The  bill  alleges  that  neither  of  the  mort- 
gages was  foreclosed,  that  nothing  is  due  upon  either ;  but  if  any- 
thing is  due,  offers  to  pay  the  same.  It  prays  for  an  account,  for 
a  decree  of  discharge,  for  deeds  of  release  by  all  the  defendants, 
and  for  an  injunction  against  them  all.  In  short,  it  was  filed  under 
the  statute  (G.  L.,  c.  208, 8.  8,  and  c,  136,  ««.  6-10)  by  the  mortgagor 
against  the  defendants  as  mortgagees.  Now,  after  the  acceptance  of 
the  trust  estate  by  Clough  and  Foster,  and  the  giving  of  their  bonds 
as  trustees,  the  executors  were  not  mortgagees.  The  life  estate  of 
Clough  and  Foster,  as  trustees,  was  as  absolute  as  if  other  persons 
than  themselves  had  been  appointed  executors,  or  as  would  be  the 
estate  of  John  Foster  as  an  heir,  if  no  executor  had  been  appointed 
or  will  made.  Instead  of  the  suit  being  necessarily  against  Clough 
and  Foster  as  executors,  it  is  necessarily  against  them  as  tioistees. 
They  hold  only  in  that  capacity.  They  have  no  defence  to  this 
bill  or  to  the  writ  of  entry,  except  in  that  capacity.  If  anything 
should  be  paid  them  in  this  suit  to  redeem  the  mortgages,  they  will 
hold  the  money  only  in  that  capacity.  They  will  not  hold  it  as 
executors,  and  the  sureties  upon  their  bond  as  executors  will  be  in 
no  wa/  responsible  for  it.  Hence,  the  conclusion  must  be,  that 
section  16  does  not  apply,  and  there  is  nothing  to  take  the 
deposition  out  of  the  sweeping  language  of  section  13,  that 
"No  person  shall  be  excused  or  excluded  from  testifying  or  giving 
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his  deposition  in  any  civil  cause  by  reason  of  his  interest  therein 
as  a  party  or  otherwise."  Q^regg  t.  Currier^  86  N.  H.  200-208  ; 
Leavitt  V.  WooBter,  14  N.  H.  661-556 ;  Qookin  v.  True,  8  N.  H. 
288 ;  Lucjf  v.  Lacy,  55  N.  H.  9 ;  Weir  v.  People,  78  111.  192 ; 
Perry  Tr.,  a.  262,  p.  384 — cases  cited  in  n.  4. 

Being  in  possession  only  as  trustees,  a  writ  of  entry  against 
them  ''  as  executors  "  would  be  abatable,  unless  those  words  could 
be  regarded  as  surplusage.  The  writ  of  entry  against  them  must 
proceed  upon  the  ground  that  there  is  nothing  due.  Hence,  as  there 
is  no  money  coming  to  them  in  that  suit,  there  is  not  a  shadow  of 
a  pretence  that  that  suit  is  against  them  as  executors.  If  in  the 
bill  in  equity  any  money  which  might  be  paid  to  them  to  redeem 
would  be  held  by  them  as  executors,  they  would  be  necessary  par- 
ties, since,  on  a  petition  to  redeem,  the  party  entitled  to  the  mort- 
age money  must  be  brought  before  the  court.  Palmer  v.  Carlisle, 
1  Sim.  &  S.  425.  But,  as  has  been  shown,  any  such  money  would 
be  held  by  them  as  devisees,  and  therefore  as  executors  they  are 
not  necessary  parties.  There  is  no  more  occcasion  to  make  execu- 
tors, after  a  devise  to  trustees  who  accept  the  trust,  parties,  than  to 
make  an  assignor,  after  an  absolute  assignment,  a  party,  or  than 
there  is  to  make  any  stranger,  destitute  of  all  interest,  a  party. 
Chambers  v.  Qoldivin^  9  Ves.  268,  269 ;  Bishop  of  Winchester  v. 
Beavar,  3  Ves.  315,  316 ;  Sto.  Eq.  PL,  ss.  183,  189,  192,  197;  Hill 
V.  Adams,  2  Atk.  39 ;  Whitney  v.  M' Kinney,  7  Johns.  Ch.  144  ; 
Dan.  Ch.  Prac.  302,  307 ;  Call  v.  Leisner,  23  Me.  25 ;  Beats  v. 
Cobb,  61  Me,  348 ;  Williams  v.  Smith,  49  Me.  564. 

In  this  view  it  is  necessary  to  consider  whether  the  deposition  of 
a  party  is  admissible  under  the  sixteenth  section,  where  not  ^^  the 
party  '  but  a  part  only  of  several  defendants  are  sued  as  executors 
or  administrators — as  to  which  see  Doody  v.  Pierce,  9  Allen  141, 
144  ;  Goss  v.  Atistin,  11  Allen  525 ;  Hay  ward  v.  French,  12  Gray 
459 ;  Worthley  v.  Hammond,  18  Bush  510  ;  Fulkerson  v.  Thornton, 
68  Mo.  468 ;  Coryell  v.  Stone,  62  Ind.  307.  The  mere  fact  that 
Clough  and  Foster,  holding  the  entire  property  during  the  life  of 
Mrs.  Foster,  were  also  executors,  is  nothing  to  the  purpose.  •'  It  is 
only  when  an  executor  is  party  as  an  executor  representing  the  es- 
tate, that  the  other  party  is  disqualified  from  testifying."  Hamil- 
ton V.  Hamilton,  10  R.  I.  688,  540.  And  where  an  administrator 
had  taken  an  assignment  of  a  moi*tgage  to  himself  as  administra- 
tor, in  a  suit  by  him  to  foreclose  the  mortgage,  it  was  held  that 
the  defendant  might  testify  although  the  plaintiff  in  the  suit  was 
described  as  administrator,  since  he  might  have  sued  in  his  own 
name.     Roberts  v.  Pierce,  79  111.  378. 

The  defendant  agreed  with  the  plaintiff  to  work  on  the  same 
terms  he  had  worked  for  her  husband.  Held,  in  an  action  in  her  in- 
dividual capacity,  that  the  defendant  might  testify  as  to  the  original 
agreement  with  her  husband,  notwithstanding  she  was  also  execu- 
trix of  her  husband.     TitiLS  v.  O'Connor,  57  How.  891.     The  gen- 
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eral  rule  is  that  stated  in  section  13,  that  a  party  may  testify. 
The  exception  is  in  section  16,  that  "neither  party  shall  tes- 
tify in  a  cause  when  the  adverse  party  is  an  executor,  or  adminis- 
tor,  or  an  insane  person,  unless"  etc.  Admission  is  the  rule  and 
exclusion,  the  exception.  While  there  is  considerable  diversity  in 
the  statutes  of  the  several  states  as  to  the  persons  in  whose  favor 
evidence  of  a  surviving  party  shall  be  excluded,  there  is,  so  far  as 
we  have  noticed,  an  entire  agreement  that  the  exclusion  shall  not 
be  extended  by  construction,  but  be  confined  to  the  persons  or 
classes  enumerated.  Crawford  v.  Robie^  42  N.  H.  162 ;  Gnery  v. 
Kinsler^  3  S.  C.  423-427,  and  cases  cited  ;  Severn  v.  Bank^  18 
Hun  228;  Theall  v.  Steitz,  6  Daly  482  ;  Bradley  v.  Patton,  51  Ala. 
108 ;  Ins.  Go.  v.  Sledge^  62  Ala.  666  ;  Hammond  v.  Drew^  61 
Qa.  189;  Eight  v.  SackeU,  34  N.  Y.  447 ;  McCray  v.  McCray,  12 
Abb.  Pr.  1 ;  Wildey  v.  Whitney^  25  How.  Pr.  75 ;  Traphagen  v. 
Traphagen,  40  Barb.  537  ;  Gary  v.  White,  59  N.  Y.  336-339,  and 
cases  cited;  Roberts  v.  Pierce,  79  111.  378;  Carlton  v.  Mays,  8  W. 
Va.  245 ;  Dahoney  v.  Hall,  20  Ind.  264 ;  Bragg  v.  Olarky  50  Ala. 
%QZ\  Hodgson  Y.Jeffreys  52  Ind.  334;  Tracy  v.  Kelley,  52  Ind. 
535 ;  McDonald  v.  McDonald,  24  Ind.  68 ;  EllioU  v.  Shaw,  32 
Ohio  St.  431 ;  Crane  v.  Q-loster,  13  Nev.  279 ;  Sedgwick  v.  Sedg- 
wick, 52  Cal.  836 ;  In  re  McCausland's  Estate,  52  Cal.  568. 

The  legislature  has  not  seen  fit  to  carry  the  exclusion  beyond 
the  personal  representatives  of  deceased,  and  guardians  of  insane, 
persons.  Upon  all  the  authorities  and  the  settled  rules  of  construc- 
tion, the  court  must  stop  where  the  legislature  has  stopped,  and  it 
cannot  extend  the  exclusion  so  as  to  include  an  heir  or  devisee.  In 
Crawford  v.  Robie  the  court  said  that  the  term  **  executor  or  ad- 
ministrator "  could  not  be  made  to  include  the  guardian  of  an  in- 
sane person,  although  it  was  urged  that  such  a  case  was  within  the 
reason  of  the  exception  in  the  statutes.  And  in  several  cases 
which  we  have  cited,  the  precise  holding  was  that  these  terms,  as 
also  the  term  "  personal  representatives,"  could  not  be  applied  to 
an  heir,  or  devisee,  or  surviving  partner. 

The  defendants'  counsel  urges  that  the  case  comes  within  the 
spirit  and  reason  of  the  exclusion.  The  answer  to  this  is,  that 
there  is  no  ambiguity  in  the  language  of  the  exception,  and  the 
spirit  and  reason  of  the  law,  there  being  no  ambiguity,  are  to  be 
found  only  in  the  law  itself.  There  is  no  doubt  what  is  meant  by 
"^  executor  or  administrator."  There  is  no  doubt  that  it  does  not 
include  an  heir  or  devisee  as  such.  The  rule  of  interpretation  has 
already  been  settled  in  Crawford  v.  Robie,  decided  before  the  stat- 
ute exclusion  in  favor  of  an  insane  person.  The  opinion  says, — 
"Though  the  court  have  been  referred  to  many  authorities  to  the 
position  (Bac.  Ab.,  stat.  1,5),  that  a  thing  within  the  intention  is 
as  much  within  the  statute  as  if  it  were  within  the. letter, — and  it 
is  argued  that  the  reason  of  the  exception  of  these  statutes  applies 
as  strongly  in  the  case  of  a  party  rendered  incompetent  to  testify 
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by  insanity,  as  in  the  case  of  an  administrator, — yet  they  are  of 
opinion  that  it  is  expedient  to  introduce,  by  their  decision,  any  new- 
exception  to  the  simple  and  plain  rule  of  the  statute.  If  evil  is 
found  to  follow  from  the  law  in  its  present  form,  it  will  be  for  the 
legislature  to  provide  a  remedy."  This  decision  was  made  in  1860 
— twenty-two  years  ago.  And  although  the  legislature,  after  this 
decision,  extended  the  exception  to  insane  persons,  they  have  not 
seen  fit  to  extend  it  to  devisees  or  heii-s,  although  two  revisions 
have  occurred  since.  It  then  being  the  law  of  this  state,  sanctioned 
by  two  revisions  since  Crawford  v.  Rohie^  that  the  court  will  not 
engraft  upon  the  statute  exceptions  not  made  by  it  (the  language 
used  being  wholly  unambiguous),  it  is  but  little  consequence  what 
other  courts  may  have  thought.  But,  in  fact,  the  current  of  deci- 
sion is  the  same  way, — that  the  court  will  not  add  to  the  exclusions 
specified  in  the  statute. 

We  submit  that  it  is  better  to  administer  the  law  as  the  legisla- 
ture has  made  it.  There  is  no  certainty  that  justice  would  be 
promoted  by  extending  the  exclusion  to  heirs,  devisees,  legatees,, 
and  persons  claiming  under  them.  It  is  enough  for  us  that  this 
is  a  question  for  the  legislature  and  not  for  the  court,  there  being 
no  possible  uncertainty  or  ambiguity  in  the  terms  of  exclusion  in 
the  statute. 

The  error  in  rejecting  this  deposition  affects  the  whole  finding. 

II.  The  report  also  shows  that  the  deposition  was  offered  be- 
cause of  the  special  relation,  for  the  prevention  of  injustice,  but 
was  rejected,  and  the  plaintiff  excepted. 

III.  Upon  facts  reported,  and  other  undisputed  facts  asked  to  be 
reported,  the  city  mortgage  was  not  foreclosed. 

(1)  Because  at  the  date  of  the  sheriff's  return.  Hunt,  who  re- 
covered the  judgment,  had  no  interest,  and  an  entry  by  Foster  was 
not  an  entry  under  process  of  law.  The  judgment  was  recovered 
by  Hunt,  May  8,  1852.  April  9,  1853,  he  assigned  it  to  Tompkins, 
and  May  13,  1853,  Tompkins  assigned  it  to  Foster.  November  5, 
1853,  six  months  after  Hunt  had  ceased  to  have  any  interest  as 
mortgagee,  a  writ  of  possession  was  taken  out  in  his  name,  upon 
which  the  sheriff,  January  29,  1854,  returned  that  he  had  caused 
"the  within  named  Jonathan  T.  P.  Hunt  to  have  full  seizin  and 
possession  of  the  premises  within  described,  as  within  commanded^ 
by  delivering  the  same  to  Herman  Foster,  Esq.,  attorney  and  as- 
signee.'* As  an  entry  by  Hunt,  he  having  ceased  to  be  mortgagee, 
this  act  was  wholly  nugatory  for  any  purpose  of  foreclosure.  Call 
V.  Leisner^  supra.  The  sheriff  had  no  authority  to  put  anybody 
in  possession  but  Hunt.  A  delivery  of  possession  to  Foster  as 
Hunt 's  attorney  was  only  a  delivery  to  Hunt,  which  was  inoper- 
ative for  a  foreclosure,  since  he  had  parted  with  his  title.  A  de- 
livery to  Foster,  as  assignee,  was  not  by  virtue  of  the  writ  of  pos- 
session, nor  was  any  entry  thus  acquired  by  Foster  an  entry  under 
process  of  law.      Hence  there  was  no  foreclosure,  there  having 
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been  no  publication.  It  would  have  been  otherwise  if  the  assign- 
ment had  been  subsequent  to  Hunt 's  entry.  However  it  may  be 
in  other  states,  in  this  state  there  is  an  essential  difiEerence  between 
prior  and  subsequent  deeds  or  assignments.  Hunt  never  having 
entered  under  his  mortgage  title,  his  whole  title  as  mortgagee 
passed  by  transfer  of  the  debt  and  assignment  of  the  judgment. 
Rigneyv,  Lovejoy,  13  N.  H.  247;  Mor.  Dig.  477,  ss.  91-100. 
The  fact  that  he  had  recovered  judgment  as  mortgagee  did  not 
•change  his  interest.  This  precise  point  was  settled  in  Q-lasB  v.  El- 
lison,  9  N.  H.  69.  There  the  mortgagee  had  recovered  judgment 
•and  taken  out  a  writ  of  possession.  But  the  writ  of  possession  not 
having  been  executed,  it  was  held  that  the  mortgagee  had  no  inter- 
est in  the  land  that  could  be  taken  by  an  extent.  Any  entry, 
therefore,,  by  Foster  was  an  entry  upon  his  own  title  as  mortgagee, 
sxid  not  unaer  Hunt's  title,  or  under  the  writ,  which  only  author- 
ized a  delivery  to  Hunt.  There  is  an  essential  distinction  between 
the  effects  of  an  assignment  of  a  judgment  upon  which  land  is 
^afterwards  set  off  on  execution,  and  an  assignment  of  a  mortgagee's 
judgment,  so  far  as  it  relates  to  his  interest  as  mortgagee.  In  the 
•one  case  the  assignee  gets  only  an  equitable  title ;  in  the  other 
case  he  gets  a  legal  title,  and  holds  in  his  own  right  as  mortgagee. 
Very  different  questions  might  arise  between  Fellows  and  Foster, 
taking  his  title  two  vears  after  the  judgment,  than  between  Fel- 
lows and  Hunt.  Whether  there  would  or  not,  Foster  held  in  his 
•own  right  as  mortgagee,  and  his  entry  was  only  in  pias^  and  not 
under  process  of  law. 

(2)  Because  the  report  shows  that,  at  the  date  of  the  oflBcer's 
return,  Foster  was  already  in  peaceable  possession  of  the  premises 
covered  by  the  city  mortgage,  taking  the  rents.  The  oflBcer's  re- 
turn added  nothing  to  the  possession,  which  had  then  been  held 
for  two  months.     Middle  v.  George^  68  N.  H.  25,  and  cases  cited. 

(3)  Because  of  the  relation  of  attorney  and  client  in  respect  to 
this  parcel.  The  report  finds  that  this  mortgage  was  made  out  by 
the  firm,  in  which  Foster  was  the  senior  member  and  the  one  prin- 
cipally trusted,  in  anticipation  of  Fellows's  failure ;  that  Fellows 
retained  the  firm.  The  firm  was  dissolved  soon  after,  and  the 
senior  member  continued  to  act  as  Fellows's  counsel ;  and  he  never 
had  any  other  counsel,  except  as  employed  through  Foster,  down 
to  Foster's  death.  Down  to  December  3, 1857,  the  amount  charged 
for  professional  services  was  $1,369.32. 

The  report  also  finds  that  "  Foster  was,  or  his  firm  were, 
counsel  for  the  plaintiff  in  foreclosing  all  of  the  mortgages  set 
forth  in  this  report,  and  Fellows  did  not  employ  any  counsel  to 
•defend  any  of  the  foreclosure  suits."  Foster  could  not  hold  an  as^ 
.signment  taken  under  such  circumstances,  at  his  client's  expense, 
adversely  to  his  client,  or  for  any  other  purpose  than  reimburse- 
ment. The  relation  cannot  be  prostituted  to  such  base  personal 
«nds  as  Foster,  or  his  executors,  would  put  it  to,  by  which  property 
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worth  $10,000  at  the  time  was  to  be  foreclosed  on  a  debt  of  $3,000,. 
and  the  client,  in  addition,  to  pay  $3,000  to  release  an  attachment 
upon  it.  As  Foster  is  made  to  have  intended,  if  a  foreclosure  is- 
sustained,  the  business  of  a  highwayman  is  respectable  in  compari- 
son with  the  robery  of  his  client.  It  should  be  presumed  that  Foster 
intended  to  act  honestly,  and  as  holding  only  for  reimbursement. 
Smith  V.  Brotherline,  62  Pa,  St.  461 ;  Moore  v.  Bracken,  27  111. 
23 ;  Pearson  v.  Benson,  28  Beav.  698  ;  Morgan  v.  Miggins,  5  Jur. 
N.  S.  236  ;  Stockton  v.  Ford,  11  How.  232  ;  Henry  v.  Raiman,  25 
Pa.  St.  354 ;  Baker  v.  Humphrey,  101  U.  S.  494 ;  Galbraith  v. 
Elder,  8  Watts  81;  Williamson  v.  Moriarty,  19  Weekly  Law- 
Reg.  118;  Perry  Tr.,  ss,  212,  308,  and  cases  cited;  1  Sto.  Eq.  Jur., 
ss.  310,.  311,  and  cases  cited  ;  Waite  Act.  &  Def.  246,  462,  466,  and 
cases  cited  ;  Rogers  v.  Marshall,  14  C.  L.  J.  186-173,  and  cases 
cited.  Nor  is  the  result  changed  by  the  releases  put  in  evidence, 
of  October  7,  1861,  January  16,  1870,  June  15,  1870,  June  27, 
1874,  and  October  13,  1874,— five  of  them.  A  release  of  ''  alt 
causes  of  action  "  from  the  beginning  of  the  world  until  now  ia 
not  a  transfer  of  real  estate.  Why  was  there  not  a  quit  claimt 
deed  ?  The  relation  of  attorney  and  client,  and  its  inevitable  con- 
trolling effect,  had  not  ceased.  The  master's  finding  that  there 
was  no  evidence  of  fraud,  and  that  Fellows  must  have  understood, 
he  was  admitting  that  the  trifiing  sums  paid  were  not  paid  on  ac- 
count of  any  legal  liability,  comes  wholly  short  of  what  is  neces- 
sary to  uphold  the  release  as  transferring  fifty  thousand  dollars' 
worth  of  property.  The  gross  inadequacy  of  consideration  is  de- 
cisive of  itself. 

IV.  For  like  reason  there  is  no  foreclosure  of  the  Montgomery 
or  Hale  mortgages. 

V.  The  master  declined  to  find  how  much  was  due  upon  the 
mortgages  assigned  by  Hale,  or  upon  the  city  mortgages,  or  the 
value  of  the  property  covered  by  them  respectively,  or  at  what 
times,  at  the  then  rentals,  these  incumbrances  would  be  paid  off. 
These  facts  are  material.  They  are  especially  important  in  view 
of  the  relation  of  attorney  and  client,  and  of  the  releases  which  are 
set  up. 

VI.  The  master  makes  no  finding  how  much,  if  anything,  is  due 
upon  the  Ira  Clough  mortgage,  ''until  the  legal  principles  in- 
volved have  been  determined  by  the  court."  The  bill  says  nothing 
of  any  judgments  upon  this  mortgage.  They  are  set  up  in  the  an- 
swer, and  with  others, — one  by  agreement  between  Foster  and  his 
client  for  no  less  than  $17,544.05.  Although  the  defendants  had 
amended  their  answer,  the  master  refused  an  amendment  to  the 
hill  impeaching  this  judgment  as  fraudulent  against  creditors.  He 
refers  the  application  to  the  court.  He  suggests  "  that  the  allow- 
ance of  the  amendment  might  vary  the  rule  for  determining  the 
amount  due  upon  this  mortrage."  If  the  cause  should  be  sent  to> 
another  master  upon  this  point,  we  should  hope  that  some  of  th& 
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•erroneous  statements  of  fact  and  evidence  in  relation  to  this  mort- 
gage, as  well  as  others,  may  be  corrected.  However,  upon  the  re- 
port as  it  now  stands,  we  say, — 

(1)  Clark,  coming  in  as  administrator  of  an  insolvent  estate  to 
prosecute  this  suit  and  defend  the  scire  facias^  represents  creditors. 

(2)  Foster  can  be  allowed  no  more  than  what  he  actually  paid, 
and  for  which  he  has  not  been  reimbursed. 

(3)  The  burden  of  proof  is  upon  him  to  show,  affirmatively,  in- 
dependently of  the  judgment,  that  the  sum  for  which  he  induced 
his  client  to  sign  an  agreement  for  judgment  was  justly  due. 

VII.  The  report  should  be  set  aside  as  against  evidence,  as 
well  as  because  of  the  exclusion  of  the  deposition  of  Fellows,  and 
erroneous  rulings,  and  because  of  the  great  mass  of  property,  other 
than  that  covered  by  these  mortgages,  that  went  into  Foster's  hands 
and  which  is  not  satisfactorily  accounted  for. 

Jeremiah  Smith  and  William  M,  Chase  (i.  B,  Clough  with 
them),  for  the  defendants.  The  plaintiff's  case  labors  under  insu- 
perable diflBculties  ;  he  seeks  to  entitle  himself,  by  oral  testimony, 
to  redeem  a  mortgage  after  more  than  twenty  years'  possession  by 
the  mortgagee  under  a  judgment ;  he  makes  this  attempt  in  the 
face  of  his  own  release  of  all  demands  and  causes  of  action,  which 
he  gave  to  the  mortgagee  in  possession ;  he  proposes  to  accom- 
plish his  purpose  by  introducing  his  own  testimony,  after  the  mort- 
gagee's lips  have  been  sealed  by  death.  If  the  plaintiff  can  suc- 
<5eed  in  this  case,  there  is  no  longer  any  security  for  titles  in  New 
Hampshire. 

The  deposition  of  the  plaintiff,  Fellows,  was  inadmissible. 
"  Neither  party  shall  testify  in  a  cause  where  the  adverse  party  is 

■an  executor  or  administrator "     G.  L.,  c.  228,  s. 

16.  This  statute  applies  to  suits  in  equity  as  well  as  at  law. 
Rohinson  v.  Wheeler,  51  N.  H.  884,  887;  Brotvn  v.  Brown,  48  N. 
H.  90.  The  statute  does  not  require  that  an  executor  should  be 
the  sole  adverse  party.  Such  a  construction  would  render  it  prac- 
tically inoperative  in  a  large  proportion  of  equity  suits.  The  cases 
cited  in  the  plaintiff's  brief,  are  all  (with  possibly  one  exception) 
cases  where  the  original  contracting  party  consisted  of  two  or  more 
partners  or  joint  contractors,  only  one  of  whom  had  deceased. 
The  death  of  one  of  two  joint  contractors  was  not  regarded  as 
equivalent  to  the  death  of  a  sole  contracting  party,  there  being  a 
Burvivor  left  to  confront  the  adverse  party.  See  the  opinion  in 
Fulkerson  v.  Thornton,  68  Mo.  468.  But  in  the  present  case  the 
sole  original  contracting  party  has  deceased,  and  the  reason  for 
exclusion  applies  just  as  fully  as  when  all  the  members  of  a  co- 
partnership have  deceased.  Upon  this  branch  of  the  case  we  take 
three  positions : 

1.  The  executors  of  Herman  Foster  are  necessary  parties  to  this 
suit. 
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2.  Even  if  the  interest  of  the  estate  in  these  mortgage  securities 
is  regarded  as  having  now  passed  from  the  executors  to  the  ti'us- 
tees,  the  statutory  protection  passes  with  the  property  as  an  inci- 
dent, and  continues  to  exist  in  favor  of  the  trustees  claiming  by 
transfer  from  or  under  the  executors. 

3.  The  trustees  can  claim  the  protection  of  the  statute,  irrespec- 
tive of  the  fact  that  the  property  came  to  them  through  the  ex- 
ecutors. The  terms  "  executor  or  administrator,"  as  used  in  the 
statute,  are  intended  to  include  all  persons  holding,  in  a  represent- 
ative capacity,  property  derived  from  a  deceased  person. 

The  executors  of  Herman  Foster  are  necessary  parties  to  this 
suit.  If  Clough  and  Foster  are  not  to  be  considered  as  parties  in 
their  capacity  of  executors,  then  the  plaintiff  has  not  brought  the 
proper  parties  before  the  court,  and  he  must  fail  for  that  reason. 

In  a  bill  to  redeem  a  mortgage,  the  personal  representative 
of  the  mortgagee  must  be  made  a  party.  1  Dan.  Ch.  282, 
3d  Am.  ed. ;  Sto.  Eq.  PL,  8.  188  ;  2  Jones  Mort.,  8,  1100,  2d  ed. 
Indeed,  it  has  been  held  that  he  is  the  only  necessary  party.  Cope" 
land  V.  Yoakum^  88  Mo.  849.  The  same  result  would  follow  if 
the  situation  of  the  parties  were  reversed,  and  this  were  a  bill  to 
foreclose  instead  of  a  bill  to  redeem.  The  personal  representative 
is  the  proper  party  to  bring  suit  to  foreclose  a  mortgage.  2  Jones 
Mort.,  8.  1388,  2d  ed.;  Buck  v.  Fischer,  2  Col.  182;  Dayton  v. 
Dayton,  7  Bradw.  136 ;  Bickford  v.  Daniels,  2  N.  H.  71 ;  Wood- 
ruff y.  Mvtschler,  34  N.  J.  Eq.  33, 36  w. ; — see,  also,  Fifield  v.  Sperry, 
20  N.  H.  388.  A  sole  devisee  and  legatee,  who  is  also  sole  ex- 
ecutor, cannot,  as  devisee  and  legatee,  maintain  a  bill  to  foreclose. 
Bvu:k  V.  Fischer,  supra. 

The  real  foundation  of  this  suit  is  an  alleged  agreement  of  the 
testator.  This  agreement  cannot  be  established  and  enforced  in  a 
suit  to  which  his  personal  representatives  are  not  parties.  The 
executors  are  the  parties  to  whom  the  money  is  to  be  paid.  Their 
discharge  or  receipt  is  requisite.  '•  They  are  the  parties  not  only 
who  receive,  but  who  are  to  settle  or  to  contest,  as  the  case  may 
be,  the  amount  to  be  paid  "  by  the  mortgagor.  "  No  one  else  can 
legally  adjust  the  amount  to  be  paid,  or  acquit  for  the  payment." 
The  bill  prays,  inter  alia,  "  that  the  defendants  may  come  to  a  just 
accounting  with  him  of  all  the  moneys,  rents,  and  property  afore- 
said, and  that  said  court  may  determine  what,  if  anything,  is  due 
upon  said  mortgages,  or  either  of  them,  deducting  all  rents  and 
profits,  money  and  property,  received  on  account  of  the  same  .  . 
and  that  said  court  may  order  a  decree  of  discharge  of  said  mort- 
gages, and  each  of  them     .     .     ." 

Clough  and  Foster,  by  accepting  their  appointment  as  trustees, 
did  not  cease  to  be  executors.  Suppose  the  situation  of  the  parties 
reversed.  Fellows  in  possession,  and  a  foreclosure  suit  necessary : 
would  not  the  executors  be  the  proper  parties  to  bring  that  suit, 
or  a  suit  upon  the  notes  ?     Undoubtedly  the  executors  would  not 
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be  entitled  to  the  beneficial  enjoyment  of  any  property  realized  by 
that  suit.  But  this  is  always  the  case.  An  executor,  as  executor^ 
is  never  entitled  to  the  beneficial  enjoyment  of  debts  due  the  estate ; 
yet  he  is  the  only  proper  party  to  collect  such  debts.  Both  at  law 
and  in  equity,  the  whole  personal  estate  of  the  deceased  vests  in  the 
executor.  He  alone  can  represent  the  personalty.  1  Will.  Ex., 
718,  and  w.  d^  6th  Am.  ed.  Whenever  the  personal  assets  of  a 
deceased  person  may  be  affected  by  the  decree,  his  personal  repre- 
sentative must  be  a  party  to  the  suit.  3  Will.  Ex.  2,178  (bottom 
paging,  2016,  2017).  If  the  executors  are  necessary  parties  to  a  suit 
brought  to  determine  whether  any  part  (and,  if  so,  how  much)  of 
that  debt  remains  unpaid,  ^'  the  right  of  the  plaintiff  in  this  suit  to 
testify  ought  not  to  be  made  to  depend  on  the  incidental  circum- 
stance of  the  one  party  or  the  other  being  plaintiff  in  the  suit, 
when  the  matter  in  issue,  and  the  parties  are  the  same,  and  the 
effect  of  the  judgment  the  same  upon  the  estate  of  the  deceased." 
See  Peck^  J.,  in  Fitzsimmona  v.  Southwick^  38  Vt.  509,  575. 

If  a  person  indebted  to  the  estate  of  Herman  Foster  should  now 
voluntarily  make  payment  to  Clough  and  Foster,  it  may  be  assum- 
ed, for  the  sake  of  argument,  that  it  would  be  the  duty  of  the  execu- 
tors to  hand  the  money  (when  received)  over  to  themselves  as  trus- 
tees, and  it  might  perhaps  be  presumed,  as  against  the  trustees  and 
their  sureties,  that  this  was  done.  But  this  is  a  very  different 
thing  from  saying  that  the  trustees  could  have  compelled  the  pay- 
ment of  the  money,  except  through  the  medium  of  the  executors. 
Because  the  money  when  collected  will  go  to  the  trustees,  it  does 
not  follow  that  the  trustees  can  maintain  an  action  against  the 
debtor  if  he  refuses  to  pay.  Neither  the  sole  legatee  in  a  testate 
estate,  nor  the  next  of  kin  in  an  intestate  estate,  can  maintain  suit 
to  recover  the  personal  property  of  the  deceased.  The  suit  must 
be  brought  by  the  executor  or  administrator. 

The  plaintiff  refers  to  cases  where  the  heirs  have  attempted  to 
settle  and  divide  among  themselves,  without  the  appointment  of  an 
administrator ;  and  he  cites  Babbitt  v.  Bowen,  32  Vt.  437,  where  the 
heir  to  whom  a  note  and  mortgage  fell  upon  such  a  division  was 
allowed  to  maintain  a  petition  for  foreclosure.  But  this  decision, 
even  if  correct,  is  not  in  point.  In  the  present  case,  no  attempt 
was  made  to  settle  without  taking  out  administration  ;  and  we  ai*e 
not  called  upon  to  consider  what  remedies  the  heirs  or  devisees 
might  have  had  if  no  administration  had  been  taken  out.  Here, 
executors  were  appointed,  and  cannot  now  be  divested  of  their 
authority  by  any  supposition  as  to  what  might  have  been  done  if 
they  had  not  been  appointed.  Where  there  is  a  duly  appointed 
executor  or  administrator,  the  heirs  and  devisees  cannot  usurp  the 
office,  or  be  allowed  to  perform  the  functions  legally  incumbent 
thereon. 

It  may  further  be  remarked,  that  the  New  Hampshire  decisions, 
as  to  settlements  and  divisions  out  of  court,  have  not  gone  to  the 
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extent  of  holding  that  the  heirs  who  thus  settle  can  maintain 
actions  in  their  own  names  to  collect  debts  or  enforce  mortgagesF.. 
The  principle  adopted  is,  that,  when  the  heirs  have  agreed,  the 
courts  will  enforce  those  agreements  as  between  the  heirs  them- 
selves ;  and  that  an  administrator  subsequently  appointed  upon*  the 
petition  of  an  heir  stands  no  better  than  the  heir  himself.  But  it 
nas  not  been  held  that  an  agreement  of  the  heirs  binds  a  debtor 
of  the  estate  who  has  not  assented  to  it.  The  heirs,  even  after  the 
debts  of  the  estate  are  all  paid,  cannot  foreclose  a  mortgage  with- 
out the  intervention  of  an  administrator,  ffaskins  v.  Hdwkes^  108 
Mass.  379. 

An  attempt  is  made  to  show  that  legatees  stand  better  than 
heirs,  and  may  foreclose  mortgages  without  the  intervention  of 
executors.  But  the  case  relied  on  by  the  plaintiff  (^Proctor  v. 
Robinson^  85. Mich.  284)  was  a  case  of  a  specific  legacy  of  a  mort- 
gage. (The  opinion  in  that  case  is  misquoted  in  the  plaintiff's 
brief.  Where  the  brief  says  "  legatee,"  the  reported  opinion  says 
'*  specific  legatee.")  In  the  present  case  there  is  no  specific  legacy 
of  the  Fellows  notes  or  mortgages.  The  interest  of  the  trustees 
and  the  beneficiaries  in  this  part  of  the  estate  arises  solely  under 
the  residuary  clause ;  and  that  interest  can  be  made  available  only 
through  the  executors,  and  can  be  enforced  only  by  suit  in  the 
name  of  the  executors. 

The  plaintiff  claims  that  the  notes  are  still  uncollected  and  the 
mortgages  still  unforeclosed ;  and,  viewing  the  property  from  this 
standpoint,  he  argues  that  the  settlement  Tby  Clough  and  Foster  of 
their  account  as  executors,  and  the  filing  of  their  bond  as  trustees, 
operated  ipso  facto  to  transfer  from  the  executors  to  the  trustees 
all  interest  in  outstanding  notes  and  mortga^s. 

This  argument  is  unsound.  Clough  and  Foster  are  still  execu-^ 
tors.  The  executors  have  never  made,  nor  been  ordered  to  make, 
any  transfer  of  the  Fellows  notes  and  mortgages  to  themselves  as 
trustees.  The  account  settled  by  the  executors  did  not  include  the 
Fellows  notes  (to  which  notes  the  mortgages,  if  viewed  as  still  un- 
foreclosed, are  mere  incidental  accompaniments).  Assume,  if  you 
please,  that  the  judge  of  probate  decreed  that  the  executors  were 
chai^eable  for  the  balance  appearing  due  upon  the  account ;  or, 
that  the  judge  went  further,  and  decreed  that  the  executors  must 
pay  over  that  balance  to  themselves  as  trustees :  now,  can  that 
decree  affect  anything  except  the  title  to  that  cash  balance? 
can  it  affect  matters  not  embraced  in  the  items  of  the  account 
then  before  the  court  ?  can  an  accounting  for  collected  debts 
operate  as  a  transfer  of  uncollected  debts?  If  a  settlement  of  an 
administration  account  operates  proprio  vigore  to  transfer  uncol- 
lected demands  to  the  heirs,  whv  did  the  legislature  take  the  trouble 
to  enact  that  the  judge  of  probate  may,  by  special  order,  require 
the  administrator  to  make  such  a  transfer?  See  G.  L.,  c.  196, 
f.7. 

VOL.  LXV.      6 
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If,  however,  it  shall  be  held  that  the  executors  are  not  necessary 
parties,  the  plaintiff's  deposition  must  still  be  excluded.  Even  if 
the  property  is  regarded  as  having  passed  from  Clough  and  Foster, 
executors,  to  Clough  and  Foster,  trustees,  the  testimony  of  Fellows 
is  not  hereby  rendered  admissible. 

The  plaintiff  a^ks  the  court  to  put  a  bounty  on  delay.  He  asks 
them  to  hold  that  he  has  gained  an  advantage  by  delaying  after  the 
testator's  death  to  commence  this  proceeding  until  more  than  two 
years  had  elapsed.  Herman  Foster  died  February  17,  1875. 
dough  and  Foster  filed  their  account  as  executors  February  27, 
1877,  and  on  the  following  day  filed  their  bond  as  trustees.  This 
suit  was  begun  November.  3,  1877.  The  plaintiff's  argument 
amounts  to  this :  We  virtually  admit,  that  if  this  proceeding 
bad  been  commenced  at  any  time  between  Herman  Foster's  death 
and  February  27,  1877,  the  executors  must  have  been  made  par- 
ties, and  the  deposition  would  have  been  inadmissible.  But  by 
delaying  to  begin  proceedings  until  after  settlement  by  executors 
and  giving  bond  by  trustees,  we  have  entitled  ourselves  to  the 
advantage  of  using  the  deposition  in  evidence. 

Shall  the  statute  receive  such  a  construction  as  will  place  it 
within  the  power  of  a  surviving  party,  in  cases  like  the  present,  to 
make  his  own  testimony  admissible,  by  his  own  election  to  delay 
the  commencement  of  proceedings  ? 

It  is  virtually  conceded  (see  report  and  plaintiff's  brief)  that 
if  this  proceeding  had  been  brought  at  any  time  within  two 
years  after  Foster's  death  Fellows  would  have  been  incompetent 
to  testify.  Then,  how  was  his  incompetency  restored  ?  The 
law,  which  rendered  him  incompetent,  has  not  been  altered  or 
repealed.  The  transfer  (of  the  interest  in  the  notes  and  mort- 
gages) from  Clough  and  Foster,  executors,  to  Clough  and  Foster, 
trustees  for  devisees,  does  not  restore  the  competency  of  a  witness 
who  would  have  been  incompetent  in  a  controvorsy  with  the  execu- 
tors. If  the  contrary  is  held,  then  the  statute  (excluding  the  tes- 
timony of  a  surviving  party  in  suits  with  the  executors)  ought  to 
be  entitled.  An  act  to  delay  the  settlements  of  estates.  For  if 
the  protection  is  understood  to  continue  only  while  the  estate  is  in 
process  of  settlement,  no  estate  will  be  settled  until  all  prospective 
adverse  claimants  have  deceased. 

If  the  property  while  in  the  hands  of  the  executors  was  pro- 
tected from  this  testimony,  the  transfer  of  the  property  from  the 
executors  to  the  trustees  did  not  have  the  effect  of  withdrawing 
the  statutory  protection.  The  protection  would  have  passed  with 
the  property  to  the  transferees  of  the  executors,  even  if  those 
transferees  had  been  entire  strangers.  AfbrtiorU  the  protection 
passes  when  the  transferees  are  persons  taking  in  a  fiduciary  capac- 
ity as  representatives  of  the  legatees  of  the  testator. 

Is  a  defence  available  against  an  assignee  which  was  not  avail- 
able against  an  assignor  ?     An  assignee  is  clothed  with  the  rights 
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of  his  assignor.  ^^  Aasiffmittts  utitur  jure  auctorisJ*^  As  a  general 
rule  the  assignee  of  property  takes  it  "  clothed  with  all  the  rights 
which  attached  to  it  in  the  hands  of  the  assignor."  Ordinarily  the 
capacity  of  the  assignor  to  transfer  to  another  is  exactly  measured 
by  his  own  rights.  The  assignee  takes  all  the  rights  the  assignor 
parts  with,  and  stands,  generally,  "  in  exactly  the  same  situation 
as  the  assignor."  Sometimes,  indeed,  he  stands  much  better  than 
the  assignor ;  but  it  is  enough  for  present  purposes  that  he  does 
not  stand  worse.  *'  That  which  is  assigned  takes  with  it  for  its 
use  the  rights  of  the  assignor."  The  assignee  of  a  chattel,  or 
property,  or  right  "  has  all  the  rights  incident  to  such  chattel,  or 
property,.or  right,  which  the  assignor  had  at  the  time  of  the  assign- 
ment." "The  general  rule,  that  a  purchaser  is  entitled  to  all  the 
remedies  of  the  seller  for  the  recovery  or  protection  of  the  thing 
bought,"  applies  "with  full  force  to  the  sale  or  assignment  of  a 
chose  in  action."     3  Lead.  Cas.  Eq.,  3d  Am.  ed.,  369. 

When  any  person  is  entitled  to  hold  property  freed  from  a  cer- 
tain defence,  he  is  equally  entitled  to  convey  it  freed  from  that 
defence.  Otherwise  he  "  must  be  forced  to  keep  the  estate,  and 
cannot  sell  it."  He  "  would  not  enjoy  the  full  benefit  of  his  owij 
unexceptionable  title.  Indeed,  he  would  be  deprived  of  the  market- 
able value  of  such  a  title."  The  right  to  hold  would  be  imperfect 
if  it  did  not  involve  the  right,  also,  of  conveying  the  property  in 
the  same  conditioii  in  which  he  held  it.  It  is  well  settled  that  a 
purchaser  with  notice,  from  a  purchaser  without  notice,  is  "  consid- 
ered to  be  in  the  same  situation  and  is  entitled  to  the  same  pro- 
tection as  his  vendor."  See  authorities  cited  in  Piper  v.  Hilliard^ 
52  N.  H.  209,  211 ;  Bell  v.  Tunligkt,  18  N.  H.  159,  165,  166 ;  Em- 
call  v.  Whitmore,  19  Me.  102. 

The  foregoing  common-law  doctrines  are  to  be  taken  into  account 
in  determining  the  effect  of  the  statute.  Bish.  Wr.  L.,  88. 118  a, 
88, 134,  136.  Statutes  take  their  qualities  and  incidents  from  the 
common  law.  "...  whatever  is  newly  created  by  statute  draws 
to  itself  the  same  qualities  and  incidents  as  if  it  had  existed  at  the 
common  law."  /6.,  «.  139.  "  The  common  law,  as  prevailing  at 
the  time  when  a  statute  is  passed,  is  as  much  to  be  taken  into  the 
account  in  the  construction  of  the  latter,  as  is  a  prior  enactment." 
"...  when  the  harmony  of  the  legal  system  requires,  statutes 
will  be  construed  as  extended  in  their  effects  by  the  common  law 
beyond  their  terms."  "  Rights  and  duties  newly  created  by  stat- 
ute are,  in  the  same  way,  construed  as  extended  by  the  common 
law,  .  .  .  interpretation  adding  the  common-law  rule  to  the 
statutory  terms." 

It  is  held  that  a  laborer's  statutory  lien  inures  to  the  benefit  of 
the  purchaser  of  the  laborer's  claim,  and  is  enforceable  by  such 
purchaser.  Murphy  v.  Adam8^  71  Me.  113 — S.  (7.,  36  Am.  Rep. 
299 ;  TuUle  v.  Aowey  14  Minn.  150  ;  Kerr  v.  Moore,  54  Miss.  286 ; 
I(uge  V.  Bo88ieux,  16  Grat.  83 ;    Skyrme  v.  Occidental  Milly  8  Nev. 
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219 ;  Roger B  v.  Omaha  Hotel  Co,^  4  Neb.  54 ;  Mason  v.  Germaine^ 
1  Mont.  263.  So  it  has  been  held  that,  where  a  debt  for  the 
purchase-money  is  excepted  from  the  operation  of  the  homestead 
exemption  act,  this  privilege  or  lien  follows  the  debt  into  the  hands 
of  an  assignee.  C/iambliss  v.  Phelps^  39  6a.  386 ;  Dillon  v.  Bymey 
5  Cal.  455.  And  the  assignment  of  a  judgment  against  a  corpo- 
ration carries  with  it  the  claim  on  which  it  was  founded,  and  all 
rights  and  remedies  for  the  collection  of  such  claim,  including  the 
statutory  remedy  against  the  trustees  under  the  personal  liability 
act.  Bolen  v.  Cro%by,  49  N.  Y.  183, 187.  To  say  that  the  right  of 
exclusion  is  not  a  ^'  vested  right,"  in  the  constitutional  sense,  is 
entirely  beside  the  present  inquiry.  It  certainly  is  an  existing 
right,  and  one  which  materially  enhances  the  value  of  property. 
So  long  as  the  statute  remains  in  force,  there  is  no  reason  why  this 
right  of  exclusion  shall  not  accompany  the  property,  like  any  other 
existing  right.  Are  the  defendants  to  be  denied  any  present 
benefit  from  an  existing  statute,  for  the  reason  that  they  possibly 
may  not  be  able  to  derive  any  benefit  from  it  at  some  future  time? 
Is  the  court  asked  to  repeal  the  statute  now,  because  the  legislature 
has  the  power  to  repeal  it  by  and  by  ?  The  moment  the  notes 
passed  into  the  hands  of  the  executors,  the  maker's  right  to  testify 
ceased.  Once  ceasing,  it  never  revived.  The  executors,  having  a 
perfect  title,  can  transfer  a  perfect  title.  The  executora  held,  fi-ee 
from  any  danger  of  attack  by  the  testimony  of  Fellows.  The 
power  of  transferring  the  property  to  others  with  the  same  immu- 
nity is  incident  to  their  ownership. 

Thus  far  the  question  has  been  discussed  as  though  the  executor 
were  the  beneficial  owner  of  the  property  of  the  estate,  and  the 
statute  protection  designed  primarily  for  his  benefit.  But  the  real 
state  of  the  case  is  infinitely  more  favorable  to  the  defendants. 
The  executor,  as  such,  is  not  beneficially  interested  in  the  pi-operty. 
He  is  merely  the  representative  of  the  interested  parties.  He  is  a 
mere  trustee  for  the  beneficiaries.  The  statute  was  passed,  not  for 
the  personal  benefit  of  the  executor,  but  for  the  benefit  of  those 
whom  he  represents.  Does  the  protection  given  to  the  property 
for  the  sake  of  the  beneficiary  continue  only  while  the  property  is 
in  the  hands  of  the  trustee,  and  cease  the  moment  the  property 
comes  into  the  hands  of  the  beneficiary  himself?  Is  the  agent 
protected  for  the  sake  of  his  principal,  and  yet  the  principal  unpro- 
tected ?  Shall  a  statute  whose  object  is  equality  be  so  construed 
as  to  promote  inequality  ? 

The  same  legislature  that  first  used  the  phrase  here  in  question 
enacted  other  statutes  whose  beneficial  operation  would  be  practi- 
cally nullified  by  adoptinjif  the  plaintiff's  construction  of  this  act. 
The  expression  '^  where  the  adverse  party  is  an  executor  or  admin- 
istrator "  is  first  used  in  the  witness  act  of  1857,  c.  1952.  Another 
act  of  the  same  legislature,  approved  the  same  day  as  the  witness 
act,  provides  as  follows :  "  Whenever  there  shall  be  bonds,  stocks. 
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or  other  written  evidences  of  debt,  in  the  hands  of  an  administrator 
of  a  solvent  estate,  and  there  are  minor  heirs,  and  it  shall  appear  to 
the  judge  of  probate  .  .  .  that  it  would  be  for  the  interest  of 
8oeh  minor  heir  that  such  property  should  not  be  sold  by  the  ad- 
ministrator, but  be  transferred  to  the  heirs,  the  judge  of  probate 
may  order  such  bonds,  stocks,  or  other  written  evidences  of  debt 
to  be  transferred  to  the  heirs  or  the  guardians  of  the  heirs  re- 
spectively in  their  fair  and  just  proportions  •  .  ."  P.  L.  1857, 
c.  1968,  «.  1 ;  reenacted,  leaving  out  "minor,"  in  G.  L.,  c,  196,  8.  7. 
Section  3  of  the  same  chapter,  1968,  laws  of  1857,  recognizes  also  the 
executor's  power  to  dispose  of  securities,  and  facilitates  the  exercise 
of  that  power.  The  obvious  purpose  of  the  legislature  in  author- 
izing an  assignment  of  uncollected  claims  to  the  guardians  of  minor 
heirs  was,  to  save  the  estate  from  the  expense  or  delay  of  keeping 
it  in  court;  and  this  commendable  object  would  be  completely  de* 
feated  if  such  assignment  would  restore  the  competency  of  persons 
as  witnesses  against  whom  the  claims  were  assigned.  The  settle* 
ment  of  estates  would  be  indefinitely  prolonged.  What  heir  or  lega- 
tee would  wish  to  take  an  assignment  of  the  claims,  "if  it  opened 
the  door  to  defences  that  would  not  exist  if  the  estate  was  rep- 
resented by  an  administrator  or  executor"?  Clearly  the  legisla- 
ture must  have  understood  that  the  assignment  of  an  uncollected 
claim  "  will  not  restore  the  competency  of  witnesses  who  would 
have  been  incompetent  if  the  action  had  been  brought  by  an  ad- 
ministrator or  executor." 

Peacock  v.  AlMn^  39  Ind.  25,  was  an  action  on  a  note  made  by 
Albin  payable  to  Keen,  and  assigned  by  Keen's  executor  to  the 
plaintiff.  Peacock,  sole  legatee  under  the  will  of  Keen.  The  assign- 
ment was  made  under  a  statute  authorizing  executors,  when  all 
debte  agaitist  the  estate  have  been  paid,*  to  assign  to  legatees  and 
heirs  uncollected  claims  due  the  estate.  The  defendant  alleged 
that  he  had  paid  the  note  to  Keen  in  his  lifetime,  and  offered  him- 
self as  a  witness.  The  Indiana  statute  of  March  11, 1867,  contains 
a  proviso,  "  That  in  all  suits  where  an  executor,  administrator,  or 
guardian  is  a  party,  in  the  case  where  a  judgment  may  be  rendered 
either  for  or  against  the  estate  represented  by  such  executor,  ad- 
ministrator, or  guardian,  neither  party  shall  be  allowed  to  testify 
as  a  witness  .  .  .  ."  The  court  held^  that  the  assignment  of 
the  note  by  the  executor  to  the  legatee  did  not  restore  the  compe- 
tency of  a  witness  who  would  have  been  incompetent  if  the  action 
had  been  brought  by  the  executor,  and  that  the  defendant  could 
not  testify.  We  call  special  attention  to  the  very  able  opinion  of 
Buskirk^  C.  J.,  39  Ind.  32,  36.  The  decision  in  Peacock  v.  Albin 
was  followed  in  Fitzgerald  v.  Cox^  39  Ind.  84. 

Section  1,  c.  2601,  Laws  1862  (reenacted  in  G.  L.  c,  228,  «.  19), 
was  not  intended  to  repeal  any  protection  existing  under  the  stat- 
ute of  1857.  The  act  of  1861  gives  an  additional  test  of  exclusion, 
which  embraces  a  class  of  assignees  who  were  not  previously  pro- 


Digitized  byCjOOQlC 


70  CLARK  V.  CLOUGH.  [Hillsborough, 

tected,  and  at  the  same  time  affords  a  double  protection  to  some 
assignees  who  were  already  protected  by  the  statute  of  1857. 

If  the  foregoing  views  are  correct,  the  deposition  must  be  exclud- 
ed on  the  ground  that  the  statute  protects  one  claiming  through  or 
under  an  executor  just  as  much  as  it  protects  the  executor  himself. 

But  there  is  a  broader  ground  on  which  the  defendants  can  rest. 
The  property  would  have  been  protected  by  the  statute  even  if  it 
had  never  passed  through  the  hands  of  the  executors.  The  terms 
"  executor  or  administrator "  are  used  by  way  of  illustration  to 
signify  all  persons  claiming  by  post  mortem  title  any  interest  in  the 
estate  of  a  deceased  person,  all  persons  claiming  under  a  deceased 
person  by  title  dating  from  his  death.  They  were  intended  to  in- 
clude heirs  and  legatees.  **  Where  it  is  clear  that  the  person  or 
thing  expressed  is  put  by  way  of  example,  the  judges  must  fill  up 
the  catalogue.  .  .  "  Suppose  the  statute  had  named  only  ex- 
ecutors :  could  it  have  been  contended  that  administrators  were  not 
entitled  to  its  benefit?  It  is  not  uncommon  to  use  a  word  which,  in 
its  literal  sense,  is  of  narrow  meaning  "  to  signify  the  whole  of  the 
thing  to  which  it  belongs."  The  word  is  intenaed  to  include  '^all 
which  it  illustrates  "  in  the  connection  in  which  it  is  used.  In  the 
statute  of  Westminster  the  First,  c.  4,  the  words  "  man,  dog,  or 
cat"  are  construed  to  include  all  animals.  It  is  there  provided 
"  that,  where  a  man,  a  dog,  or  a  cat "  escapes  alive,  the  ship  shall 
not  be  adjudged  a  wreck.  This  is  construed  to  mean  "if  any 
animal  escape  alive."  "...  these  three  instances  are  put  but 
for  examples."  2  Coke  Inst.  167,  168.  In  c,  46  of  the  same  stat- 
ute, "  the  justices  of  the  King's  Bench  at  Westminster  "  are  put  by 
way  of  example  for  the  purpose  of  describing  all  courts  of  justice, 
"for  that  all  are  within  the  same  mischiefe,  and  therefore  ought  to 
be  within  the  same  remedy."  2  Coke  Inst.  255,  256.  So  c,  31  of  the 
statute  of  Westminster  the  Second,  referring  in  terms  only  to  the 
court  of  common  pleas,  is  construed  to  include  all  courts.  2  Coke 
Inst.  426,  427  ;  Strother  v.  Hutehinson,  4  Bing.  N.  C.  83.  This 
method  of  interpretation  is  not  applied  exclusively  to  ancient  stat- 
utes. One  of  the  strongest  instances  of  it  is  to  be  found  in  the 
construction  put  upon  the  modern  statute  of  7  and  8  Vict.,  c,  101, 
s.  2.  The  phrase  "  any  single  woman  "  in  a  bastardy  act  was  held 
to  include  married  women.  Reg.  v.  Collingwood^  12  Q.  B.  681 ; 
followed  in  Reg.  v,  Pilkington,  2  El.  &  Bl.  646.  "...  the 
law  differently  interpreted  would  fail  to  reach  a  very  large  propor- 
tion of  illegitimate  children. "  Lord  Denman,  C.  J.,  12  Q.  B.  687. 
"It  would  be  strange  if  one  class  of  bastards,  though  small,  were 
left  entirely  destitute,  and  there  were  no  liability  in  the  putative 
father."  Lord  Campbell,  C.  J.,  2  El.  &  Bl.  553.  So  the  statute 
now  under  consideration,  if  differently  interpreted,  woul4  f^il  ^ 
reach  a  considerable  proportion  of  representatives  of  the  interest 
of  deceased  persons.  It  would  be  strange  if  one  class  of  represent- 
atives were  left  entirely  unprotected. 
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Here  is  a  statute  which  was  enacted,  not  for  the  personal  benefit 
of  executors,  but  for  the  protection  of  the  estates  of  deceased  per- 
sons. There  is  no  reason  why  that  protection  should  be  given 
when  the  estate  is  represented  by  an  executor,  and  withheld  when 
it  is  represented  by  a  legatee.  In  each  case  there  is  the  same 
danger  of  false  testimony,  and  the  same  improbability  that  the 
party  representing  the  interest  of  the  deceased  would  be  able  to 
disprove  it.  The  legislature,  confessedly  having  in  mind  the  ne- 
cessity of  protecting  the  estate,  named  executors  and  administra- 
tors as  the  most  common  type  of  the  representatives  of  deceased 
persons.  They  are  named  "  by  way  of  example."  '*  When  the  ex- 
pression in  a  statute  is  special  or  particular,  but  the  reason  is  gen- 
eral, the  expression  should  be  deemed  general."    1  Kent  Com.  462. 

It  is,  however,  unnecessary  for  the  defendants  to  contend  that 
the  terms  "  executor  or  administrator  "  are  broad  enough  to  include 
heirs  and  legatees.  It  is  enough  for  the  present  case  if  these  terms 
embrace  all  persons  holding  the  estate  of  a  deceased  person  in  an 
official,  representative  capacity,  for  the  benefit  of  the  real  parties 
in  interest.  That  construction  would  include  these  trustees.  So 
far  as  the  present  question  is  concerned,  there  is  no  substantial  dis- 
tinction between  Clough  and  Foster,  "  executors,"  and  the  same 
Clough  and  Foster,  *' trustees."  In  either  capacity  Clough  and 
Foster  hold  property  derived  from  a  deceased  person,  and  hold  it 
in  a  purely  representative  character. 

Crawford  v.  Rohie^  42  N.  H.  162,  is  much  relied  on  by  the  plain- 
tiff. But  there  is  a  manifest  distinction  between  that  case  and  this. 
The  legislature,  in  the  passage  of  the  acts  of  1857  and  1858,  did  not 
contemplate  protecting  the  estates  of  living  men.  That  subject 
was  not  present  to  their  minds  in  the  enactment  of  the  statute ; 
but  the  subject  of  protecting  the  estates  of  dead  men  was  unques- 
tionably present  to  the  legislative  mind,  and  the  statute  was  un- 
doubtedly intended  to  afford  effectual  protection  to  such  estates. 
To  ask  the  court  to  say  that  the  statutes  of  1857  and  1858  protect 
the  estates  of  living  (but  insane)  men,  is  to  ask  them  to  extend 
their  operation  to  a  subject-matter  entirely  distinct  from  that  upon 
which  the  legislature  undertook  to  legislate.  To  construe  those 
acts  as  effectually  protecting  the  estates  of  dead  men,  is  only  to  say 
that  the  language  of  the  statutes  is  sufficient  to  accomplish  the  par- 
ticular intent  which  the  legislature  had  in  view. 

There  is  no  reason  why  this  statutory  language,  which  was  in- 
tended to  preserve  a  common-law  right,  should  receive  a  narrow 
construction. 

"  We  regard  the  limitations  imposed  by  our  legislature  upon  the 
rights  of  parties  to  testify  in  suits  where  the  heii-s  and  represent- 
atives of  deceased  persons  are  parties,  as  eminently  wise  and  just. 
It  is  better  that  a  negligent  man  should  occasionally  suffer  a  loss 
which  he  has,  in  part  at  least,  deserved  by  his  carelessness,  than  to 
subject  the  property  of  all  to  the  machinations  of  the  numerous 
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horde  of  unscrupulous  adventurers  in  litigation,  at  such  an  evident 
disadvantage."  BarrowB^  J.,  in  Burleigh  v.  White^  64  Me.  23,  25. 
^^  The  words  indicating  the  various  personal  relations  and  modes  of 
succession  protected  by  the  statute,  are  liberally  construed  in  fur- 
therance of  the  equity  of  the  rule.  .  .  ."  Abb.  Ev.  64,  65.  We 
call  particular  attention  to  the  reasoning  in  Dewey  v.  Goodenoiigh^ 
56  Barb.  54,  57-59,  where  it  was  held  that  the  phrase  "  next  of 
kin  "  in  an  exclusion  statute  includes  a  husband  claiming  by  mar- 
ital right  of  succession. 

So  in  Mattoon  v.  Young^  46  N.  Y.  696,  699,  it  was  held  that 
^^  assignees "  (in  an  exclusion  statute)  includes  grantees  of  land, 
Grover^  J.,  saying,  ".  .  .  although  grantees  are  not  named  in 
section  399,  they  come  within  the  reason  of  the  statute,  and  must, 
therefore,  be  held  to  come  within  it."  In  Howell  v.  Taylor^  11 
Hun  214,  the  term  "assignees"  was  construed  as  including  donees 
of  personal  property.  In  Lee  v.  Dill^  39  Barb.  516,  ''representa- 
tives "  was  held  to  include  heir  of  realty.  So  in  Davis  v.  Davis^ 
26  Cal.  23,  "  representative  of  a  deceased  person  "  includes  the 
party  who  has  succeeded  to  the  right  of  a  deceased  person,  whether 
by  purchase,  descent,  or  operation  of  law.  One  who  takes  an 
assignment  from  a  mortgagor  in  his  lifetime  is,  after  the  mort- 
gagor's death,  entitled  to  be  treated  as  a  "legal  representative  of  a 
deceased  person."  HouBel  v.  Cremer^  14  N.  W.  Rep.  398.  Merrill 
V.  Atkin^  69  111.  19,  21,  involved  the  construction  of  the  statute  pro- 
vision excluding  a  party,  where  the  adverse  party  sues  or  defends  as 
"  heir"  of  a  deceased  person.  The  plaintiff  was  permitted  to  testify 
to  transactions  between  himself  and  M.,  now  deceased.  The  de- 
fendant, who  was  the  widow  of  M.,  claimed  part  of  the  premises  in 
fee  as  heir  of  two  deceased  children  of  M .,  who  had  inherited  from 
their  father.  Held  error  in  permitting  plaintiff  to  testify.  Lavh 
rence^  C.  J.,  said, — "It  is. said  she  is  not  claiming  as  heir  of  her 
husband.  ...  It  is  true,  she  does  not  claim  as  the  immediate 
heir  of  her  husband,  but  she  does  claim  as  his  heir  through  her 
children.  She  claims  under  him  by  inheritance.  Under  the  word 
heirs  are  comprehended  the  heirs  of  heirs,  ad  infinitum.^^  After 
referring  to  the  intent  to  make  the  right  to  testify  a  mutual  right, 
he  added  that  the  restriction  "  applies  as  well  in  favor  of  the  heir 
by  one  remove,  as  in  behalf  of  the  immediate  heir." 

See  further,  as  to  liberal  construction  of  statute,  Waldman  v. 
Crommelirij  46  Ala.  580 ;  Bennett^  J.,  in  Kimball  v.  Baai;er^  27 
Vt.  628,  631 ;  Paine,  J.,  in  Knox  v.  Bigelow,  15  Wis.  416,  421 ; 
Thomas,  J.,  in  Fischer  v.  Morse,  9  Gray  440,  441 ;  Stone,  J.,  in 
McCrary  v.  Rash,  60  Ala.  874,  377,  where  it  was  said  that  the 
court  ought  not  to  "  cripple  this  salutary  exception  in  its  benefi- 
cent operation."  See,  also,  Stevens  v.  Hartley,  13  Ohio  St.  526; 
Ellison  V.  Mounts,  12  Ala.  472;  Stuckey  v.  Bellah,  41  Ala.  700; 
Mtzsimmons  v.  Southtvick,  38  Vt.  509. 

A  plaintiff  cannot  take  a  position  upon  the  trial  inconsistent  with 
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the  Dature  of  his  suit,  nor  with  the  .material  allegations  of  his  bill 
or  declaration.  Daniel  t.  Morton^  16  Q.  B.  198.  A  plaintiff  cannot, 
for  collateral  purposes,  insist  upon  the  negative  of  the  proposition 
upon  the  affirmative  of  which  his  right  of  action  depends.  Yet 
that  is  what  this  plaintiff  seems  to  be  trying  to  do.  He  proposes, 
apparently,  to  treat  the  interest  of  the  estate  of  Herman  Foster  as 
an  interest  in  real  estate  for  the  purpose  of  getting  the  deposition 
admitted ;  and  then  he  proposes  to  turn  round  and  ask  for  a  de- 
cree on  the  ground  that  this  same  deposition  shows  the  Foster 
interest  to  be  personal  estate.  The  very  gist  of  his  bill  is,  that 
the  interest  of  those  claiming  under  Herman  Foster  is  not  real 
estate,  but  consists  entirely  of  personalty,  viz.,  of  notes,  to  which 
certain  unforeclosed  mortgages  are  mere  incidental  accompani- 
ments. Yet,  when  arguing  in  favor  of  the  admission  of  the  depo- 
sition, he  suggests  that  the  Foster  interest  is  ^^real  estate  in  the 
hands  of  an  heir  or  devisee."  Now,  the  plaintiff  cannot  be  per- 
mitted to  ''blow  hot  and  cold"  in  this  way.  He  cannot  call  the 
Foster  interest  personal  at  one  stage  of  the  case,  and  real  at  ^ 
another,  according  to  the  varying  necessities  of  his  case  or  his 
interest  for  the  time  being.  He  must  call  it  one  and  the  same 
thing  at  every  stage  of  the  case,  and  for  all  the  purposes  of  the 
case.  Certainly  he  cannot  assume  the  Foster  interest  to  be  real 
for  the  purpose  of  introducing  evidence  to  prove  it  to  be  personal. 
'^  Real  estate  when  the  evidence  is  offered,  personal  estate  after 
the  evidence  is  admitted,"  would  seem  to  be  the  plaintiff's  theoiy. 
But  the  plaintiff  is  bound  to  try  the  case  from  beginning  to 
end,  in  perfect  consistency  with  the  nature  of  the  claim  set  up 
in  his  bill.  He  has  got  to  make  out  and  sustain  all  his  materi^ 
allegations,  and  he  must  do  it  by  methods  which  are  consistent 
with  the  truth  of  those  allegations.  He  cannot  assume  their  un- 
truthfulness for  the  purpose  of  proving  their  truthfulness.  He 
cannot  assume  the  negative  for  the  purpose  of  proving  the  affirma- 
tive. If  the  plaintiff,  for  any  purpose,  takes  the  position  that  the 
interest  of  those  claiming  under  the  Foster  estate  is  '^real  estate  in 
the  hands  of  an  heir  or  devisee,"  wi  reply  that  such  a  position  on 
the  plaintiff's  part  is  suicidal.  It  necessarily  involves  the  admis- 
sion that  the  mortgages  were  absolutely  foreclosed  in  Foster's  life- 
time ;  and  in  that  event  the  plaintiff  has  no  case.  If,  on  the  con- 
trary, the  plaintiff  adheres  to  the  allegations  of  his  bill,  and  says 
that  Foster  at  his  death  was  merely  the  holder  of  notes  secured 
by  unforeclosed  mortgages,  then  we  stand  upon  the  positions  which 
we  have  elsewhere  fully  argued :  (1)  That  the  executors  are  neces- 
sary parties  to  litigation  over  the  Foster  interest.  (2)  That,  if  the 
trustees  are  to  be  regarded  as  the  present  holders  of  the  notes  and 
mortgages,  they  are  protected  as  having  taken  from,  through,  or 
under  the  executors. 

The  deposition  is  not  admissible  under  «.  17,  c.  228,  G.  L« 
(which  is  oased  upon  P.  L.,  1866,  c.  4,074).     Chandler  v.  Davis^ 
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47  N.  H.  462 ;  Earvey  v.  Eilliwrd,  47  N.  H.  661  ;  True  v.  Shepard, 
61  N.  H.  601 ;  Fosgate  v.  Thompson,  64  N.  H.  455. 

The  releases  constitute  a  perfect  and  conclusive  defence  to  this 
bill.  The  plaintiff  says, — ''A  release  of  *all  causes  of  action' 
from  the  beginning  of  the  world  until  now  is  not  a  transfer  of  real 
estate."  This  might  be  true  of  a  general  release,  given  by  an 
owner  of  an  unincumbered  estate  to  a  stranger ;  but  how  is  it  in 
respect  to  a  release  given  by  a  mortgagor  to  a  mortgagee,  es- 
pecially to  a  mortgagee  in  possession  ?  "  There  can  be  no  doubt 
that  a  mortgagee  has  such  an  estate  in  the  mortgaged  premises, 
that  a  simple  release  of  the  right  to  redeem  will  operate  so  as  to 
make  an  absolute  and  indefeasible  estate."  Shaw,  C.  J.,  in  ffyde  v. 
Baldwin,  17  Pick.  803,  307.  In  that  case  a  release  of  all  demands 
was  construed  as  embracing  a  release  of  the  right  of  redemption. 
In  Moss  V.  Moss,  95  111.  449,  it  was  held  that  a  resulting  trust  is 
barred  by  a  general  release  of  all  claims  and  demands.  The  re- 
leases cannot  be  explained  or  controlled  by  parol  evidence  in  Fel- 
lows's  deposition,  or  by  parol  evidence  from  any  source.  Sherhume 
V.  Goodwin,  44  N.  H.  271,  276. 

The  title  of  Herman  Foster  under  the  mortgages  is  not  affected 
"by  the  relation  of  attorney  and  client."  **The  master  finds, 
so  far  as  it  is  a  question  of  fact,  that  Foster's  title  to  the  real 
estate  under  the  mortgages  assigned  to  him  is  not  affected  by  the 
fact  that  he  was  employed  as  counsel  by  said  Fellows."  Foster's 
title  is,  therefore,  good  (so  far  as  the  objection  is  concerned),  unless 
there  are  facts  stated  in  the  report  which  necessarily,  and  as  a 
matter  of  law,  establish  its  invalidity.  No  facts  are  stated  which 
justify  such  a  conclusion.  If  Foster  was  counsel  for  both  Fellows 
and  his  creditors,  he  was  so  with  the  knowledge  and  consent  of 
both.  Fellows  confessed  his  inability  to  pay  the  debts,  and  made 
no  objection  to  the  foreclosure.  Fellows  consented  to  the  purchase 
of  the  mortgages  by  Foster,  and  then,  for  more  than  twenty  years, 
made  no  move  to  invalidate  the  purchase.  *^  There  was  no  evi- 
dence that  pointed  to  any  ^'aud  or  deception  used  by  Foster." 
Taking  all  these  facts  together,  a  case  is  presented  entirely  distin- 
guishable from  the  class  of  cases  relied  on  by  the  plaintiff. 

We  have  examined  the  cases  cited  in  the  plaintiff's  brief.  They 
are  partly  cases  where  the  attorney  purchased  or  took  a  mortgage 
for  the  client,  partly  cases  where  there  was  fraud  in  fact  on  the 
part  of  the  attorney,  and  partly  cases  where  the  attorney,  without 
the  client's  consent,  made  purchases  from  third  persons  which 
conflicted  with  the  client's  interest.  None  of  these  classes  of  cases 
are  applicable  here.  This  was  not  a  purchase  from  the  client.  It 
was  a  purchase  from  a  third  person  of  a  charge  or  incumbrance 
upon  the  client's  property,  which  the  client  admitted  to  be  a  valid 
charge.  In  Hoitt  v.  Webb,  36  N.  H.  158,  it  was  held,  that,  though 
an  administrator  cannot  legally  purchase  the  real  estate  of  his  in- 
testate, yet  he  may  purchase  mortgages  upon  the  estate  of  the 
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intestate.  See  86  N.  H.  164.  The  cases  relied  on  by  the  plaintiff 
do  not  dispute  the  validity  of  such  a  purchase,  if  made  with  the 
knowledge  and  consent  of  the  client.  See,  for  instance,  12  How. 
246,  where  Nelson^  J.,  speaks  of  the  attorney's  becoming  the  pur- 
chaser "without  communicating  the  fact  to  his  client  and  obtain- 
ing his  consent;"  and  again  (p.  247),  he  speaks  of  a  purchase  by 
the  attorney  "in  the  absence  of  the  client  and  without  his  con- 
sent." See,  also,  the  qualification,  "  without  the  consent,"  in  52^ 
Pa.  St.  465,  cited  by  the  plaintiff. 

Moreover,  even  if  the  plaintiff  had  not  known  of  and  consented 
to  the  purchase  at  the  time,  he  must  have  indicated  his  election  to 
claim  the  benefit  of  the  transaction  within  a  reasonable  time  after 
it  came  to  his  knowledge.  "  It  is  evident  that,  while  the  law  gives 
to  the  client  this  ample  protection,  it  must  devolve  upon  him  the 
reciprocal  obligation  of  promptly  notifying  the  attorney  that  he 
proposes  to  claim  it.  As  soon,  therefore,  as  he  learns  that  the  at- 
torney has  purchased  for  himself,  he  must  at  once  exercise  his 
election  of  claiming  the  benefit  of  the  transaction."  Chalmers^  J., 
in  Johnson  v.  Outlaw^  56  Miss.  541,  547.  A  delay  of  more  than 
twenty  years,  with  no  satisfactory  explanation,  is  too  long.  Marsh  v. 
Whitmore^  21  Wall.  178  (delay  of  twelve  years);  Johnson  v.  Outlaw^ 
supra  (delay  of  five  and  a  half  years)  ;  Champion  v.  Righy,  1  Russ. 
&  M.  539  (delay  of  eighteen  years).  The  plaintiff  is  not  at  liberty 
to  argue  that  the  delay  was  in  consequence  of  his  reliance  on  a 
verbal  agreement  of  Foster's.  The  answer  to  that  argument  is,, 
that  the  plaintiff  has  failed  in  his  attempt  to  prove  the  existence 
of  such  an  agreement. 

If  the  plaintiff  could  have  established  the  existence  of  a  verbal 
agreement  or  understanding  that  Foster  should  hold  the  property 
in  trust  for  the  benefit  of  Fellows,  he  would  not  have  needed  to 
resort  to  the  position  that  Foster's  relation  as  attorney  invalidated 
his  title.  But  the  plaintiff,  having  failed  in  the  attempt  to  estab- 
lish such  verbal  agreement,  cannot  now  assume  the  existence  of 
such  an  agreement  for  the  purpose  of  proving  misconduct  in  Fos- 
ter as  an  attorney.  In  discussing  the  question  whether  the  rela- 
tion of  attorney  and  client  in  this  case  does,  as  a  matter  of  law,  in- 
validate Foster's  title,  it  must  be  assumed  that  there  was  no  verbal 
agreement,  and  that  it  was  understood  that  the  mortgages  were 
purchased  by  Foster  entirely  with  his  own  funds  and  on  his  own 
account.  The  only  question,  then,  is,  whether  there  is  any  rigid 
rule  of  law  which  pronounces  such  a  purchase  a  nullity,  though 
made  with  the  consent  of  the  client,  and  acquiesced  in  by  him  for 
more  than  twenty  years. 

If  there  are  any  presumptions  of  fact  adverse  to  attorneys  in  the 
investigation  of  their  relations  with  their  clients,  it  must  be  as- 
sumed that  the  master  is  familiar  with  them,  and  that  they  were 
duly  taken  into  account  by  him  in  making  up  his  findings  of  facts. 

The  proposed  amendment  was  inadmissible.    The  administrator, 
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coming  in  to  prosecute  the  intestate's  suit,  cannot  introduce  by 
amendment  an  entirely  distinct  cause  of  action.  Fellows  would 
not  have  been  permitted  to  set  up  his  own  fraud  to  avoid  Foster's 
title.  Most  certainly  the  personal  representative  of  Fellows, 
coming  in  to  prosecute  the  suit  of  Fellows,  cannot  be  permitted  to 
take  a  position  which  Fellows  himself  was  estopped  from  taking. 
But  the  allowance  of  the  amendment  would  not  have  changed  the 
result.  It  does  not  appear  that  any  of  the  present  creditors  of  the 
estate  of  Fellows  were  existing  creditors  at  the  date  of  convey- 
ances and  foreclosures.  Furthermore,  the  master  expressly  found 
that  the  title  of  Foster  to  the  real  estate,  obtained  by  the  foreclos- 
ures, "  was  not  fraudulent  as  to  creditors."  Moreover,  it  is  now 
too  late  for  a  creditor  to  impeach  the  conveyances  on  the  ground 
of  fraud.  Hathaway  v.  Noble^  56  N.  H.  608,  iq  a  decisive  author- 
ity. 

Blodgett,  J.  The  inquiry  presented  in  this  case  is  as  to  the 
admissibility  of  Fellows's  deposition.  This  has  been  supposed  by 
counsel  to  aepend  mainly  upon  the  capacity  in  which  the  defend- 
ants Clough  and  Foster  are  to  be  considei-ed  as  parties,  namely, 
whether  as  executors  or  trustees.  This  question  has  been  argued 
with  very  much  acuteness  and  research;  but  in  the  view  we  have 
taken,  it  is  one  of  no  practical  consequence. 

The  statute  excluding  a  party  as  a  witness  when  the  adverse 
party  is  an  executor  or  administrator  applies  to  suits  in  equity  as 
well  as  at  law  {Robinson  v.  Wheeler^  61  N.  H.  384,  887),  and,  its 
object  being  to  place  parties  upon  an  equal  footing,  it  prohibits 
the  living  party  to  a  transaction  from  giving  his  version  of  it  when 
the  other  party,  being  dead,  cannot  testify.  Moore  v.  Taylor^  44 
N.  H.  370,  376;  Chandler  v.  Bavin,  47  N.  H.  462,  464,  466;  Ear- 
vey  V.  Hilliard,  ib.  661,  668 ;  Brown  v.  Brovm,  48  N.  H.  90 ;  True 
V.  Shepard,  61  N.  H.  601,  602 ;  Hoit  v.  Russell,  66  N.  H.  669,  663. 
These  decisions  demonstrate  that  a  literal  construction  is  not  to  be 
put  upon  the  statute,  but,  on  the  contraiy,  that  it  is  to  be  inter- 
preted with  reference  to  its  general  scope  and  object,  which  was 
to  secure  equality  in  the  respect  named  between  the  living  and  the 
•dead.  Such  being  the  undoubted  purpose  of  its  makers,  it  will,  if 
possible,  be  construed  and  applied  accordingly ;  and,  therefore,  we 
have  no  hesitation  in  affirming  the  ruling  of  the  master,  excluding 
so  much  of  the  deposition  as  relates  to  matters  concerning  which 
Herman  Foster,  if  alive,  could  have  testified.  For,  as  argued  by 
counsel  for  the  defendants,  the  statute  manifestly  was  not  intended 
for  the  personal  benefit  of  the  executor,  but  for  the  protection  of 
the  property  of  the  estate ;  and  it  can,  therefore,  make  no  conceiv- 
able practical  or  equitable  difference  whether  Clough  and  Foster 
hold  the  property  in  controversy  as  executors  of  Herman,  or  as 
crustees  under  his  will,  inasmuch  as  it  is  obviously  entitled  to  the 
same  protection  in  the  one  case  as  in  the  other. 
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Nor  do  we  think  it  makes  any  substantial  legal  difference ;  for, 
as  executors,  they  held  the  property  simply  as  trustees  for  the 
creditors  of  the  testator  and  the  beneficiaries  named  in  his  will ; 
and  if  they  have  ceased  to  be  executors,  they  have  not  ceased 
to  be  trustees,  but  still  hold  the  property  in  trust  for  the  same 
creditors  and  beneficiaries,  and  with  no  estate  or  beneficial  in- 
terest in  the  property  itself  beyond  what  is  adequate  for  the 
performamce  of  the  trust.  The  change,  if  any,  is  technical  and 
nominal  rather  than  actual  and  substantial,  and  affords  no  sufficient 
reason  why  the  statute  protection  should  be  withdrawn.  Indeed, 
it  is  impossible,  outside  of  the  literal  words  of  the  statute,  to  give 
any  reason  why  protection  should  be  extended  in  the  one  case  and 
not  in  the  other ;  and  it  will  not,  therefore,  be  done  unless  the 
statute  imperatively  requires  it.  We  are  of  the  opinion  that  it 
does  not ;  and  in  arriving  at  this  result  we  are  not  compelled  to 
base  our  conclusion  upon  the  general  rule  that  an  assignee  takes 
all  the  rights  of  his  assignor,  or  to  hold  that  the  phrase  ^^  execu- 
tors or  administrators,''  as  used  in  the  statute,  is  broad  enough  to 
include  heirs  and  beneficiaries ;  but  we  put  it  upon  the  ground 
that  the  terms  of  the  statute,  taken  in  connection  with  its  un- 
doubted intent,  are  broad  enough  to  embrace! ''  all  persons  holding 
the  estate  of  a  deceased  person  in  an  official  representative  capac- 
ity.'^  Further  than  this  we  do  not  go,  nor  is  it  necessary  for  the 
purpose  of  the  case. 

The  protection  of  the  estates  of  deceased  persons  having  been  the 
controlling  consideration  which  must  have  actuated  the  legislat- 
ure, it  may  well  be  held  that  executors  and  administrators  are  spe- 
cifically named  in  the  statute  merely  by  way  of  illustration  and  ex- 
ample, and  as  expressing  the  names  commonly  used  in  referring  to 
the  representatives  of  deceased  persons  (Bish.  Wr.  L.,  m.  190, 191); 
and  we  construe  it  accordingly.  This  construction  appears  to  us 
to  be  the  only  one  consonant  with  reason  and  discretion,  and  clearly 
does  not  extend  beyond  the  mischief  contemplated  by  the  makers 
of  the  statute,  or  beyond  the  limits  of  its  language,  unless  it  be 
taken  literally.  It  is  not,  therefoi*e,  as  contended  for  the  plaintiff, 
legislative,  but  administrative ;  it  is  not  altering  the  law,  but  ex- 
pounding it;  it  is  not  declaring  what,  in  our  judgment,  the  legis- 
lature ought  to  have  intended,  but  what  they  manifestly  did  in- 
tend. And  it  is  obvious,  moreover,  that  a  contrary  construction 
would  frequently  not  only  give  to  the  statute  an  unjust  operation, 
but  would  also  defeat  its  object,  and  lead  to  the  most  absurd  con- 
sequences ;  and  where  these  results  would  follow  from  a  literal  in- 
terpretation, the  familiar  principle  that  the  intent,  and  not  the  lit- 
eral meaning,  most  be  regarded,  is  applicable. 

The  deposition  being  within  the  prohibition  of  the  statute,  and 
nothing  appearing  to  justify  its  admission  on  the  ground  of  injus- 
tice, the  plaintiff  nas  no  ground  of  complaint  upon  thb  branch  of 
the  case. 
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The  second  inquiry  is  in  respect  to  the  foreclosure  of  the  city- 
mortgage,  so  called. 

The  master  finds  that  it  was  legally  foreclosed  so  far  as  the  de- 
termination of  this  question  depends  upon  any  finding  of  the  facts, 
and  we  see  no  ground  to  question  the  correctness  of  his  finding. 
But  it  is  objected  that,  as  matter  of  law,  the  proceedings  conferring 
possesssion  were  invalid,  and,  therefore,  nugatory  for  any  purpose 
of  foreclosure.  Suppose  this  to  be  so,  it  cannot  avail  the  plain- 
tiff. The  objection  comes  too  late.  The  foreclosure'  was  in  1864 ; 
no  defect  or  illegality  appears  upon  the  face  of  the  proceedings ; 
and  advantage  of  an  irregular  foreclosure  must  he  taken  within  a 
a  reasonable  time.  2  Jones  Mort.,  2d  ed.,  8.  1,054.  This  long 
since  elapsed.  But  if  it  were  otherwise,  the  objection  is  none  the 
less  unavailing.  There  was  an  entry  under  process  of  law  which 
became  part  of  the  public  records,  and  which  gave  Foster  at  least 
color  of  title  ;  and  as  it  was  followed  on  his  part  down  to  his  de- 
cease, more  than  twenty  years  afterwards,  by  peaceable,  continu- 
ous, visible,  and  exclusive  possession  and  occupation  of  the  mort- 
gaged premises  under  claim  of  title,  it  is  immaterial  whether  the 
foreclosure  was  valid  or  otherwise,  because  in  either  event  the  title 
became  perfected  in  Foster  before  his  decease,  by  lapse  of  time. 
Grrant  v.  Fowler,  39  N.  H.  101,  104,  and  cases  cited  ;  Forest  v. 
Jackson^  56  N.  H.  357,  362.  And,  in  any  view,  the  right  of  re- 
demption, and  to  an  accounting  of  the  rents  and  profits,  was  long 
since  barred ;  for,  having  permitted  Poster  to  hold  possession  of 
the  premises  for  twenty  years  without  accounting,  and  without  ad- 
mitting that  he  possessed  a  mortgage  title  only.  Fellows  lost  his 
right  of  redemption  and  to  an  accounting.  The  relation  of  mort- 
gagor and  mortgagee  ceased  to  exist,  and  Foster's  title  became  ab- 
solute in  equity  as  well  as  in  law.  2  Sto.  £q.  Jur.,  12th  ed.,  8. 
1,028  a  and  6.  "  Twenty  years  unexplained  possession  by  the  mort- 
gagor bars  the  right  of  the  mortgagee  to  the  land,  upon  the  presump- 
tion that  the  mortgage  debt  has  been  discharged.  So,  twenty  years 
unexplained  possession  by  the  mortgagee  bars  the  right  to  redeem, 
upon  the  presumption  that  the  right  has  been  released,  and  in  some 
way  lost."    Perley,  C.  J.,  in  Green  v.  Cro88,  45  N.  H.  584. 

It  is  true,  nevertheless,  that  this  presumption  may  in  either  case 
be  rebutted  by  circumstances,  and  the  relation  of  attorney  and 
client  between  Foster  and  Fellows  is  relied  upon  by  the  plaintiff 
for  this  purpose.  But  the  finding  of  the  master  is,  that  so  far  as 
the  question  is  one  of  fact,  Foster's  title  is  not  affected  by  the  fact 
that  he  was  employed  as  counsel  by  Fellows ;  and  we  do  not  find 
anything  in  the  report,  which,  aa  matter  of  law,  defeats  the  effect 
of  Foster's  possession,  as  a  bar  to  the  right  of  redemption.  On  the 
contrary,  the  express  finding  of  the  master  is,  that  "  there  was  no 
evidence  that  pointed  to  any  fraud  or  deception  used  by  said  Fos- 
ter." In  view  of  these  findings,  it  must  be  held  that  Foster's  rela- 
tion as  attorney  (which  apparently  ceased  many  years  before  his 
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deatb^  did  not  invalidate  his  title  under  the  city  mortgage,  so 
called,  or  any  of  the  other  mortgages  which  were  assigned  to  him. 

But  beyond  all  this,  we  think  that  the  releases  under  seal  from 
Fellows  to  Foster,  which,  with  one  exception,  were  executed  after 
the  relation  of  attorney  and  client  had  terminated,  must  be  held  to 
operate  as  a  bar  to  the  maintenance  of  the  plaintifiE's  bill.  A  release 
under  seal  is  conclusive  between  the  parties,  in  the  absence  of 
fraud  in  obtaining  it  (^Sherburne  v.  Q-oodwin^  44  N.  H.  271 ;  Ells- 
worth V.  Fogg^  35  Vt.'  365;  Perkins  v.  Foumiquet^  14  How. 
327)  ;  and,  if  given  to  one  in  possession  of  lands,  whether  by  right 
or  wrong,  by  one  having  a  right  to  the  same,  it  will  operate  to  pass 
such  right.  Everenden  v.  Beaumont^  7  Mass.  76 ;  Poor  v.  Robinson^ 
10  Mass.  131,  134.  The  master  finds  not  only  that  there  was  no 
fraud  in  obtaining  the  releases,  but  that  Fellows,  a  man  of  ac- 
knowledged capacity,  executed  them  understandingly.  Taking 
this  to  be  so,  the  necessary  effect  is  to  uphold  the  releases ;  and 
to  uphold  the  releases  is  not  only  to  establish  a  perfect  defence  to 
the  plaintiff's  bill,  but  also  to  render  immaterial  all,  or  substan- 
tially all,  of  his  requests  for  additional  findings. 

And  if  the  releases  are  not  upheld  the  plaintiff  stands  no  better, 
inasmuch  as  the  facts  undeniably  show  gross  laches  and  neglect  on 
the  part  of  Fellows,  even  if  his  version  of  the  transactions  between 
Foster  and  himself,  as  set  forth  in  the  bill,  be  accepted  as  true ; 
and  where  there  have  been  such  laches  in  prosecuting  rights,  or 
long  and  unreasonable  acquiescence  in  the  assertion  of  adverse 
rights,  no  doctrine  is  better  established  than  that  a  court  of  equity 
will  refuse  to  interfere.  Sathaway  v.  Noble^  55  N.  H.  508;  2 
Sto.  Eq.  Jur.,  s.  1,520.  It  is  true  that  cases  of  trust  constitute 
an  exception ;  but  this  is  so  only  so  long  as  the  relation  continues. 
"  Where  this  relation  is  no  longer  admitted  to  exist,  or  time  and 
long  acquiescence  have  obscured  the  nature  and  character  of  the 
trust,  or  the  acts  of  the  parties,  or  other  circumstances,  give 
rise  to  presumptions  unfavorable  to  its  continuance, — in  all  such 
cases  a  court  of  equity  will  refuse  relief  upon  the  ground  of  lapse 
of  time,  and  its  inability  to  do  complete  justice."  2  Sto.  £q.  Jur., 
«.  1,520  a ;  2  Per.  Tr.,  %%.  869,  870.  In  short,  many  insuperable 
difficulties  attend  the  plaintiff's  case. 

After  a  large  part  of  the  evidence  had  been  introduced  at  the 
bearing,  the  plaintiff  asked  to  amend  his  bill,  and  claim  relief 
upon  the  ground  of  the  insolvency  of  the  estate,  and,  consequently, 
that  the  conveyances  were  fraudulent  as  to  creditors.  The  master 
declined  to  consider  the  propriety  of  the  proposed  amendment, 
and  refers  the  question  of  its  admissibility  to  the  court. 

The  defendants  object  on  two  grounds, — ^first,  because  it  intro- 
duces an  entirely  distinct  cause  of  action ;  second,  because  Fellows, 
if  alive,  could  not  be  permitted  to  set  up  his  own  fraud  to  avoid 
Foster's  title,  and  so  the  administrator  of  Fellows  is  estopped  from 
taking  a  position  which  Fellows  himself  was  estopped  from  taking. 
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But  this  conclusion  does  not  follow  ;  for,  although  the  general  doc- 
trine is  that  a  fraudulent  transfer  is  good  as  against  the  grantor, 
his  heirs,  executors,  administrators,  agents,  and  parties  claiming 
under  him  (Bump  Fr.  Conv.,  2d  ed.,  437,  438,  and  cases  cited),  yet 
there  is  in  this  state  a  well  recognized  exception  in  the  case  of  in- 
solvent estates,  and  it  is  here  held  that  the  administrator  of  such 
an  estate  is  not  bound  by  the  fraudulent  conveyance  of  his  intes- 
tate. Kingsbury  v.  Wild,  3  N.  H.  30;  Abbott  v.  Tmney,  18  N.  H. 
109;  Leavitt  v.  Leavitt,  47  N.  H.  329.  These  decisions  go  upon 
the  ground,  as  stated  by  Parker,  C.  J.,  in  Abbott  v.  Tenney,  that 
^*'  an  administrator  of  an  insolvent  estate  is  emphatically  the  rep- 
resentative of  the  creditors,"  or,  as  stated  by  Bellows,  J.,  in  Leavitt 
V.  Leavitt,  supra,  that  he  represents  both  the  heirs  and  the  credit- 
ors, and  so,  while  as  representative  of  the  former  he  cannot  im- 
peach the  conveyance,  yet  as  representative  of  the  latter,  and  in 
their  behalf,  he  may  impeach  it.  The  plaintiff,  therefore,  is  not 
estopped  to  deny  the  validity  of  his  insolvent  intestate's  convey- 
ances, for  the  reason  assigned  by  the  defendants ;  and,  under  the 
liberal  rule  as  to  amendments  which  now  prevails  in  this  jurisdic- 
tion, the  asked  for  amendment  is  allowed.  Nevertheless,  we  hold 
that  its  allowance  is  utterly  useless  as  affecting  the  title  to  the 
property  obtained  through  the  foreclosure,  not  only  because  the 
creditors  have  become  estopped  to  impeach  the  conveyances  by 
the  lapse  of  time  (^Hathaway  v.  Noble,  supra^,  but  because  it  is 
distinctly  found  by  the  master  that  Foster  s  title  so  obtained  was 
not  fraudulent  as  to  creditors. 

In  regard  to  the  homestead  at  Goff's  Falls,  it  appears  that  on 
February  14,  1866,  Foster  obtained  judgment  as  of  mortgage  for 
the  possession  of  the  premises,  but  that  possession  was  never  taken 
under  the  judgment,  and  that  a  suit  of  scire  facias  has  been  sued 
out  thereon,  since  Foster's  death,  by  his  executors,  which  is  now 
pending  in  the  trial  term.  If  any  questions  as  to  this  property 
are  before  us,  they  have  not  been  argued  by  the  counsel,  and  we 
express  no  opinion  upon  this  branch  of  the  case. 

The  defendants'  motion  at  the  trial  term  for  a  judgment  estab- 
lishing the  foreclosures  reported  by  the  master  should  be  granted, 
and  a  decree,  in  substance  as  follows,  entered  up : 

Upon  the  report  of  the  master  being  submitted  to  the  court,  and 
after  hearing  the  arguments  of  the  counsel  thereon,  it  is  adjudged 
and  decreed,  that  the  mortgage  from  Moses  Fellows  to  the  city  of 
Manchester,  and  assigned  by  the  city  to  Hunt,  and  by  him  to  Tomp- 
kins, and  by  the  latter  to  Herman  Foster ;  and  the  mortgage  from 
Fellows  to  Montgomery,  and  by  Montgomery  assigned  to  Hale,  and 
by  Hale  to  Herman  Foster,  were  foreclosed  as  alleged  by  the  de- 
fendants in  their  answer ;  that  the  plaintiff's  bill  be  dismissed,  but 
as  to  the  Goff's  Falls  property,  the  dismissal  is  without  prejudice. 

Stanley,  Smith,  and  Clabk,  JJ.,  did  not  sit :  the  others  con- 
curred. 
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Balcom  v.  McQubsten  S  a. 
An  unexecuted  license  to  take  ice  from  a  pond  passes  no  title  to  the  ice. 

Tbespass,  for  taking,  cai*rying  away,  and  converting  ten  loads 
of  the  plaintiffs  ice  from  Harbor  pond  in  Nashua.  In  a  second 
count  the  plaintiff  alleged,  that  for  several  years  he  has  had  con- 
tracts to  fill  an  ice-house  in  Nashua  belonging  to  one  Swift ;  that 
in  order  to  underbid  others  he  purchased  the  ice  of  Harbor  pond, 
which  is  the  only  pond  in  the  immediate  vicinity ;  that  on  the  first 
day  of  December,  1886,  the  defendants,  intending  to  cut  ice  from 
Harbor  pond,  underbid  the  plaintiff,  and  obtained  the  contract  to 
fill  the  Swift  ice-house,  ana  afterwards  cut  and  removed  twelve 
hundred  tons  of  ice  from  the  pond  for  that  purpose,  whereby  the 
plaintiff  lost  his  contract  and  the  benefits  derivable  therefrom, 
which  he  otherwise  would  have  had.  In  a  third  count  the  plaintiff 
alleged,  that  on  the  first  day  of  December,  1886,  he  purchased  of 
J.  M.  Fletcher  the^  license  or  right  to  go  upon  Harbor  pond,  and 
oat  and  carry  away  and  sell  for  his  own  use  and  profit  all  the  ice 
which  was  then  or  should  be  formed  during  that  winter  season  upon 
this  pond  ;  that  he  made  this  purchase  for  the  particular  purpose 
of  supplying  one  Swift  with  all  the  ice  he  might  want  for  his  ice- 
houses in  Nashua  the  coming  year ;  that  the  defendants,  knowing 
the  premises,  on  the  16th  day  of  December,  1886,  cut  and  carried 
away  and  supplied  Swift  from  the  pond  all  the  ice  he  wanted 
to  use  during  the  year  then  next  following,  whereby  the  plaintiff 
was  deprived  of  the  benefit  of  his  purchase,  and  the  profits  of 
supplying  Swift  with  ice  for  the  year  then  next  following. 

The  defendants  pleaded  the  general  issue  to  the  first  count,  and 
demurred  to  the  second  and  third  counts.  Demurrer  sustained, 
and  the  plaintiff  excepted. 

The  facts  were  found  by  the  court,  and  showed  that  the  plain- 
tiff's only  right  to  take  ice  from  the  pond  rested  upon  a  license  in 
writing  from  J.  M.  Fletcher  to  him. 

:E.  S.  ^  H.  A.  Cutter,  for  the  plaintiff. 

Geo.  B,  French,  for  the  defendants. 

Blodgett,  J.  The  second  and  third  counts  in  the  plaintiff's 
declaration  stating  no  cause  of  action,  the  demurrer  to  them  was 
rightly  sustained ;  and  as  the  plaintiff's  unexecuted  license  from 
Fletcher  constitutes  his  only  title  to  the  ice  cut,  carried  away,  and 
converted  to  their  own  use  by  the  defendants,  no  recovery  can  be 
had  under  the  first  count,  for  want  of  title.  Licenses  do  not  pass 
ally  title  until  they  are  executed  or  enjoyed,  and  then  only  to  the 
extent  to  which  they  are  executed  or  enjoyed. 

Judgment  for  the  defendants^ 

Smith,  J.,  did  not  sit:  the  others  concurred. 

VOL.  LXV.      7 
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Daggett  5*  a.  v.  Aybr  5*  a. 

Equity  does  not  reform  a  deed  if  the  mistake  sought  to  be  corrected  is  not 

material  to  the  rights  of  the  parties. 
A  decree  reforming  a  deed  does  not  affect  the  rights  of  persons  not  parties 

to  the  suit 

Bill  in  Equity,  to  reform  a  deed.  January  6,  1863,  Francis 
B.  Ayer  made  and  delivered  to  the  plaintiffs  a  warranty  deed  of  lot 
No.  1,  on  a  certain  plan  of  lots.  At  the  time  of  making  the 
deed  Ayer  pointed  out  to  the  plaintiffs  lot  No.  2,  adjacent  to 
lot  1,  as  the  land  he  was  selling  and  conveying  to  them.  The  plain- 
tiffs paid  the  purchase-money,  entered  upon  lot  2,  and  occupied  it 
until  1869,  when,  following  the  description  contained  in  Ayer's 
deed  to  them,  they  conveyed  lot  1  with  warranty  to  James  Whit- 
nev,  who  entered  upon  and  occupied  lot  2  until  his  death  in  1881. 
Alter  his  decease  his  son  and  heir  at  law  occupied  it  until  he  was 
evicted  by  Locke  in  1883  (^Locke  v.  Whitney,  63  N.  H.  697\ 

Ayer  had  no  title  to  lot  2,  and  the  only  evidence  that  he  was 
ever  in  possession  of  it  was  his  pointing  it  out  to  the  plaintiffs.  He 
never  had  or  claimed  title  to,  and  was  never  in  possession  of,  lot  1, 
which  at  the  time  of  his  conveyance  to  the  plaintiffs  was  and  has 
ever  since  remained  in  the  possession  and  actual  occupation  of  the 
owner  or  of  his  tenants.  The  plaintiffs  and  Whitney  were  informed 
and  first  became  aware  that  lot  1  instead  of  lot  2  was  described 
in  the  deed,  in  1871.  They  have  never  claimed  any  title  to  lot  1. 
The  defendants  are  the  widow  and  heir  at  law  of  Francis  B.  Ayer, 
and  took  property  from  his  estate.  In  a  proceeding  to  which 
neither  P.  B.  Ayer  nor  the  defendants  were  a  party,  the  deed  from 
the  plaintiffs  to  Whitney  was  reformed  so  as  to  describe  lot  2. 
The  plaintiffs  pray  that  Ayer's  deed  to  them  may  be  so  reformed 
as  to  describe  lot  2. 

E.  S.  ^  H.  A.  Cutter  and  W.  W.  Bailey,  for  the  plaintiffs. 

M,  B.  Atherton,  for  the  defendants. 

Carpenter,  J.  The  plaintiffs  ask  that  Ayer's  deed  conveying 
to  them  lot  No.  1,  to  which  he  had  no  title,  may  be  so  reformed 
as  to  convev  lot  No.  2,  to  which  he  had  no  title.  The  correc- 
tion is  souglit,  not  to  establish  a  title  to  lot  1,  but  to  give  the 
plaintiffs  a  right  of  action  on  a  covenant  for  title  to  lot  2  in  place 
of  their  right  of  action  on  the  covenant  for  title  to  lot  1,  which 
has  apparently  become  barred  by  the  statute.  The  possession 
of  lot  1  by  the  owner  at  the  time  Ayer's  deed  to  the  plaintiffs 
was  delivered  was  equivalent  to  an  eviction.     The  covenant  was 
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broken  as  soon  as  it  was  made.  Immediately  upon  the  delivery 
of  the  deed  a  cause  of  action  on  the  covenant  of  warranty  accrued 
to  the  plaintiffs.  Duvall  v.  Craig^  2  Wheat.  61,  62 ;  Noonan  v. 
Xee,  2  Black  507 ;  Curtis  v.  Deering^  12  Me.  499  ;  Loomi%  v.  Bedel^ 
11  N.  H.  74;  Drew  v.  Towle,  80  N.  H.  531;  Raw.  Coy.  151-158. 
They  were  entitled  to  recover  in  damages  the  purchase-money 
and  interest  from  the  date  of  the  conveyance,  moody  v.  Leavitt^ 
2  N.  H.  174 ;  Parker  v.  Brown,  15  N.  H.  178 ;  WilUon  v.  Wilh 
son,  25  N.  H.  229;  Middle  v.  Botvman,  27  N.  H.  248;  Drew  y. 
Towle,  supra;  Nutting  v.  Herbert,  85  N.  H.  121. 

A  like  cause  of  action  accrued  to  Whitney  on  the  plaintiffs'  cov- 
enant of  warranty  immediately  upon  their  conveyance  of  lot  1  to 
him  in  1869.  He  could  maintain  no  action  in  his  own  name  against 
Ayer,  because  of  the  technical  difficulty  that  Ayer's  broken  cov- 
enant was  not  assignable,  and  the  plaintiffs'  right  of  action  thereon 
did  not  pass  to  him.  He  might  perhaps  (especially  if  his  remedy 
against  the  plaintiffs  was  for  any  cause  ineffective,  as,  if  they  were 
insolvent)  maintain  an  action  in  the  plaintiffs'  name,  but  for  his 
benefit,  against  Ayer.  Clark  v.  Svdft,  8  Met.  890,  895 ;  Raw.  Gov. 
857,  358.  Neither  Whitney  nor  the  plaintiffs  were  injured  by  the 
mistake  in  the  deeds,  and  its  correction  would  not  benefit  them. 
No  reformation  of  either  deed  was  necessary  or  desirable.  With- 
out it,  both  of  them  had  a  full  and  complete  remedy  for  the  wrong 
done  to  them  by  the  breach  of  the  covenants.  Equity  does  not  in- 
terpose to  correct  mistakes  by  which  the  rights  or  interests  of  the 
parties  are  not  affected.  Barton  v.  Croydon,  68  N.  H.  417,  418; 
1  Sto.  Eq.  Jur.,  s.  151. 

No  reformation  of  the  deeds  would  now  be  necessary,  or  of  any 
benefit  to  the  plaintiffs  or  to  Whitney,  if  the  plaintiffs'  ri^ht  of 
action  against  Ayer  on  his  covenant  of  warranty  in  the  deed  as  it 
stands  were  not  barred  by  the  statute.  With  a  full  knowledge 
of  the  facts  in  1871,  the  plaintiffs  and  Whitney  slept  on  their 
rights  for  twelve  years  before  the  plaintiffs'  cause  of  action  against 
Ayer  became  barred  by  lapse  of  time.  During  all  this  period, 
if  they  had  chosen  to  act,  they  might  have  obtained  full  satisfac- 
tion for  the  injury  they  suffered  by  the  breach  of  the  covenant 
of  warranty.  It  may  be  a  question  whether  equity  will,  in  any 
case,  reform  a  contract  for  the  mere  purpose  of  avoiding  the  effect 
of  the  statute  of  limitations,  and  if  it  will,  whether  it  will  do  so 
under  the  circumstances  disclosed, — whether  it  will  reform  a  con- 
tract in  order  to  give  a  party  a  remedy  exactly  equivalent  to  a 
remedy  which  he  has  lost  by  his  own  laches.  If,  in  proper  cases, 
it  may  do  both,  it  is  not  made  to  appear  that  justice  requires  it  to 
be  done  in  this  case. 

A  reformation  of  either  deed  alone  will  give  neither  to  the 
plaintiffs  nor  to  Whitney  a  right  of  action  against  the  defendants. 
If  Ayer's  deed  is  made  to  convey  lot  2,  while  the  uncorrected  deed 
to  Whitney  conveys  lot  1,  the  plaintiffs  will  have  no  cause  of 
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action,  because  they  were  not  evicted  from  lot  2,  and  were  not  in- 
jured by  Whitney's  eviction.  Whitney  can  maintain  no  action 
against  the  defendants,  because  lot  2  is  not  conveyed  to  him.  He 
is  a  stranger  to  Ayer's  title.  For  similar  reasons,  if  the  deed  to 
Whitney  is  made  to  convey  lot  2,  while  Ayer's  deed  to  the  plain- 
tiffs conveys  lot  1,  neither  Whitney  nor  the  plaintiffs  will  have  any 
cause  of  action  against  the  defendants.  By  the  correction  of  either 
deed  alone  the  rights  and  liabilities  of  the  defendants  are  not  af- 
fected, nor  those  of  the  plaintiffs  and  Whitney,  except  as  between 
themselves.  Both  deeds  must  be  reformed  so  as  to  convey  lot 
2,  in  order  to  be  of  any  benefit  to  the  plaintiffs  or  to  Whitney  as 
against  the  defendants.  The  sole  object  of  any  correction  is  to 
make  Whitney's  eviction  from  lot  2,  by  Locke,  in  1883,  a  breach 
of  Ayer's  covenant  of  warranty,  instead  of  the  plaintiff's  eviction 
from  lot  1,  in  1863,  upon  which  the  right  of  action  is  barred  by 
the  statute.  Upon  the  question  whether  the  deed  shall  be  reformed, 
all  the  parties  interested  are  entitled  to  be  heard.  The  defendants 
are  not  affected  by  the  correction  of  the  plaintiffs'  deed  to  Whitney, 
because  neither  they  nor  their  ancestor  Ayer  were  parties  to  that 
proceeding.  Whitney  is  not  a  party  to  this  bill  for  the  correction 
of  Ayer's  deed  to  the  plaintiffs,  and  will  not  be  affected  by  any 
judgment  that  may  be  rendered.  As  he  is  not  bound  by  any  decree 
in  this  suit,  neither  will  the  defendants  be  bound  by  it  in  any 
suit  which  he  may  bring  against  them. 

The  bill  must  be  dismissed  on  both  grounds, — (1)  because  it 
does  not  appear  that  justice  requires  the  correction  to  be  made, 
and  (2)  because  a  decree  in  this  suit,  reforming  the  deed,  would 
be  of  no  benefit  to  the  plaintiffs. 

Bill  dismissed. 

Allen,  J.,  did  not  sit:  the  others  concurred. 


McQuinn's  Petition. 

A  person  discharged  from  the  asylum  for  the  iosane  cannot  be  remanded 
to  prison  if  the  term  of  his  imprisonment  has  expired. 

Petition  to  be  discharged  from  the  asylum  for  the  insane. 
Facts  found  by  a  justice  of  this  court,  to  whom  the  petition  was 
presented,  and  by  whom  it  was  adjourned  into  the  law  term,  Au- 
gust 29,  1888. 

At  the  March  term,  1888,  the  petitioner  was  convicted  of  an 
assault  upon  an  officer,  sentenced  to  the  house  of  correction  for 
three  months,  and  committed.  May  18, 1888,  upon  the  petition 
of  the  jailer,  representing  that  McQuinn  was  insane,  he  was  corn- 
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mitted  to  the  asylam.     The  cause  of  his  commitment  to  the  asy- 
lum has  ceased. 

2>.  F.  G*  Connor^  for  the  petitioner. 

Carpenteb,  J.  "Any  person  committed  to  the  asylum  may  be 
discharged  by  any  three  of  the  trustees,  or  by  a  justice  of  the  su- 
preme court,  whenever  the  cause  of  commitment  ceases,  or  a  fur- 
ther residence  at  the  asylum,  in  their  opinion,  is  not  necessary ; 
but  any  person  so  discharged,  who  was  under  sentence  of  imprison- 
ment at  the  time  of  his  commitment,  the  period  of  which  shall 
not  have  expired,  shall  be  remanded  to  prison."  G.  L.,  c.  10, 
«.  22.  If  the  proper  construction  of  this  language  is  open  to  a 
possible  doubt,  a  reference  to  previous  statutes  for  which  the  sec- 
tion was  substituted  in  the  revision  of  1867  makes  it  certain.  Rev. 
St.,  c.  9,  «.  17 ;  Laws  of  1845,  c.  246;  Com.  Report  of  1867,  c.  10, 
%%.  18,  20,  21 ;  Gen.  St.,  c.  10,  «.  la 

A  person  discharged  from  the  asylum  cannot  be  remanded  to 
prison,  if  at  the  time  of  the  discharge  the  term  for  which  he  was 
sentenced  to  imprisonment  has  expired. 

Petitioner  di%charged. 
Smith,  J.,  did  not  sit :  the  others  concurred. 


Prbston  V,  Cutter,  Es^r* 

Upon  a  bill  in  equity  against  an  executor  to  set  aside  conveyances  made  by 
the  testator  in  fraud  of  his  creditors,  the  plaintiff,  prevailing,  has  execu- 
tion for  costs  against  the  goods  or  estate  of  the  deceased. 

Bingham,  J.  The  plaintiff  is  administrator  de  bonis  non^  with 
the  will  annexed,  of  Franklin  Munroe,  and  a  creditor  of  the  estate. 
The  defendant  is  executor  of  the  last  will  and  testament  of  Mary 
R.  Munroe,  the  widow  of  Franklin.  The  proceeding  is  in  equity,  to 
annul  conveyances  and  transfers  of  property  made  and  caused  to 
be  made  by  Franklin,  fraudulent  as  against  his  creditors.  The 
possession  of  the  property  passed  to  Mary  at  or  about  the  time  it 
was  conveyed,  and  at  the  death  of  Mary  it  came  to  the  defendant 
as  the  executor  of  her  will.  It  appears  in  the  record  that  the 
cause  of  action  stated  in  the  bill,  answered  by  the  defendant, 
heard  and  reported  by  the  referee,  and  decided  by  the  court,  64 
N.  H.  461,  existed  against  the  deceased,  Mary  R.  Munroe.  The 
decree  was  for  the  plaintiff,  and  he  moved  that  execution  issue  for 
costs   against   the   defendant  de  bonis  propriis,  which  the  court 
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denied,  and  ordered  execution  against  the  goods  and  estate  of  the 
deceased,  Mary  R.  Munroe. 

It  is  alleged  among  other  things  in  the  bill,  and  admitted  in  the 
answer,  that  a  demand  was  made  on  the  defendant  for  the  prop- 
erty, and  the  plaintiff  claims  that  this  was  sufficient  to  enable 
him  to  maintain  the  bill  under  G.  L.,  c.  209,  %.  2,  and  to  have  an 
execution  for  costs  against  the  property  of  the  defendant.  This  is 
not  so  in  a  bill  in- chancery,  when  it  appears  from  the  entire  rec- 
ord in  the  clerk's  office  that  the  cause  of  action  heard  and  decided 
existed  against  the  deceased.  It  is  provided  by  statute  that  suits 
of  attachment  and  executions  against  administrators,  where  the 
cause  of  action  existed  against  the  deceased,  shall  run  only  against 
the  goods  or  estate  of  the  deceased,  and  the  administrator  shall  not 
be  arrested,  or  his  goods  or  estate  levied  upon,  in  such  action.  G. 
L.,  c.  198,  s.  12 ;  Pillsbury  v.  Hubbard,  10  N.  H.  224 ;  Keniston 
V.  Little,  30  N.  H.  324 ;  Moulton  v.  Wendell,  37  N.  H.  406 ;  FoU 
som  V.  Blaindell,  38  N.  H.  100. 

In  equity  it  is  held  that  where  a  plaintiff  has  slept  upon  his 
rights  for  a  great  number  of  years,  and  has  allowed  the  defendant 
to  suppose  he  would  not  enforce  them,  he  will  frequently,  though 
successful,  be  deprived  of  costs.  The  Dublin  Case,  41  N.  rl.  91,  95. 
Nothing  appears  in  this  case  indicating  that  it  is  contrary  to  the 
ordinary  principles  of  justice  that  the  plaintiff's  costs  should  be  paid 
out  of  the  property  of  the  estate,  or  that  the  judgment  and  execu- 
tion should  not  be  in  the  usual  form.  Clement  y.  Wheeler,  25  N.  H. 
361,  368. 

Exceptions  overruled. 

Smith,  J.,  did  not  sit:  the  others  concurred. 

(?.  B.  French,  for  the  plaintiff. 

E.  S.  ^  H.  A,  Cutter,  for  the  defendant. 


Sweeney  v.  Newport. 

The  liability  of  a  town  for  injury  caused  by  a  defective  highway  is  the 
same  whether  the  highway  was  established  by  a  laying  out  or  by  dedica- 
tion and  user. 

Case,  for  injuries  received  by  the  plaintiff  from  falling  down  the 
steps  of  an  unguarded  stone  stairway  leading  from  the  sidewalk  to 
the  basement  of  a  building  on  Main  street  in  Newport  village. 
There  was  evidence  tending  to  show  that  the  sidewalk  at  the  place 
of  the  injury  was  never  laid  out,  but  that  it  had  become  a  sidewalk 


Digitized  byCjOOQlC 


December,  1888.]     SWEENEY  v.  NEWPORT.  87 

and  part  of  the  highway  by  dedication  and  long  use.  The  evidence 
also  tended  to  show  that  the  stairway  was  wholly  outside  the  side- 
walk, as  thus  established,  though  near  to  it,  and  that  it  had  always 
been  kept  by  the  owner  in  substantially  the  same  situation  as  it 
was  at  the  time  of  the  accident,  that  is,  without  any  railing  or 
guard  to  prevent  travellers  inadvertently  falling  down  it.  The  de- 
fendant requested  the  court  to  charge  the  jury  that  "  If  the  side- 
walks became  highways  by  dedication  or  by  public  use,  they  be- 
came such  subject  to  the  stairway  which  existed  from  the  begin- 
ning of  such  dedication  or  use,  and  these  were  highways  affected  by 
the  right  of  Lewis  to  have  the  stairway  remain  there  just  as  it  had 
been  from  the  beginning  of  the  use ;  and  the  town  had  no  right  to 
deprive  Lewis  of  the  use  of  the  stairway,  as  it  had  been  used,  by 
erecting  a  barrier  there  for  the  protection  of  the  travel,  and  is  not 
liable  for  not  doing  so."  The  court  declined  so  to  instruct  the 
jury,  and  the  defendants  excepted. 

Ira  Colby  and  H.  W.  Parker^  for  the  plaintiff. 

A,  S.  Wait  and  S.  L.  Bowers^  for  the  defendants. 

Smith,  J.  The  defendants'  contention  is,  that  the  Main  street 
sidewalk  became  a  public  highway  subject  to  the  right  of  the  owner 
of  the  Lewis  block  to  maintain  the  steps  leading  to  the  basement, 
and  that  the  erection  of  a  barrier  by  the  defendants  at  the  entrance 
to  the  stairway  would  be  a  taking  of  private  property  without  the 
rendering  of  compensation.  So  far  as  the  land-owner's  rights 
are  affected,  it  makes  no  difference  whether  his  land  becomes  a 
highway  by  the  exercise  of  the  power  of  eminent  domain,  or  by 
twenty  years'  use.  In  the  former  case  compensation  is  awarded ; 
in  the  latter,  it  is  presumed  to  have  been  paid  or  waived.  One  of 
the  incidents  which  follows  the  establishment  of  a  highway  by 
either  mode  is  the  duty  of  the  town  to  keep  it  in  repair  suitable 
for  the  travel  thereon.  In  order  to  discharge  this  duty  the  town 
is  required  to  do  whatever  is  reasonably  necessary  to  be  done  to  pro- 
tect travellers  from  injury  by  reason  of  defects  or  obstructions 
made  by  others  so  near  as  to  be  dangerous ;  and  the  want  of  a  rail- 
ing or  other  barrier  within  the  limits  of  the  highway  may  be  a  de- 
fect. Willey  V.  Partamouth,  85  N.  H.  303  ;  Bavis  v.  Hill,  41  N. 
H.  829 ;  Knowlton  v.  PiUsfield,  62  N.  H.  535.  If  the  street  had 
been  laid  out  up  to  the  front  or  edge  of  the  stairway,  the  question 
might  have  arisen  whether  the  safety  of  travellers  would  require  a 
railing  in  and  along  the  sidewalk  in  front  of  the  entrance  to  the 
basement,  and  to  what  extent  such  an  obstruction  would  increase 
the  land  damages.  These  questions  are  presumed  to  have  been  de- 
termined, and  settled  or  waived,  and  due  compensation  is  presumed 
to  have  been  made,  or  waived,  when  the  land-owner  permitted  the 
sidewalk  to  become  a  part  of  the  highway. 
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No  question  of  limited  dedication  or  revocable  license  is  raised 
by  the  reserved  case,  and  Stafford  v.  Coyney^  7  B.  &  C.  267 ;  Le 
Neve  V.  Mile  End  Old  Totvn,  8  E.  &  B.  1054,  and  Morant  v.  Chamr 
berlin^  6  H.  &  N.  651,  cited  by  theT  defendants,  are  not  in  point. 
In  Jones  v.  Waltham^  4  Cush.  299,  also  cited  by  the  defendants, 
the  defect  complained  of  was  a  cattle^ard  at  a  place  where  a 
railroad  crossed  a  highway  on  the  same  level,  and  the  town  under 
the  circumstances  shown  in  that  case  was  held  not  liable.  But  see 
Willey  V.  Portsmouth^  35  N.  H.  808,  and  Sides  v.  Portsmouth^  69 
N.  H.  24.  The  use  by  the  owner  of  the  Lewis  block  of  the  base- 
ment steps  before  the  sidewalk  became  a  highway  was  not  a  limited 
dedication  to  public  use  of  the  strip  of  land  between  those  steps  and 
the  original  highway.  It  was  in  his  power  to  prevent  the  public 
from  acquiring  an  easement  in  the  sidewalk.  He  chose  not  to  do 
80,  and  the  sidewalk  having  become  a  part  of  a  public  highway  by 
use,  the  duty  of  the  town  toward  travellers,  imposed  by  the  stat- 
ute, requires  it  to  take  such  steps  as  are  reasonably  necessary  to 
make  the  highways  suitable  for  the  travel  thereon. 

Exceptions  overruled. 

Allen  J.,  did  not  sit:  the  others  concurred. 


Lebanon  Savings  Bank  v.  Waterman  fra. 

The  question  whether,  on  petition  of  an  administrator,  the  probate  court 
should  grant  license  for  the  sale  of  the  real  estate  of  the  intestate  for 
the  payment  of  debts  is  determinable  on  the  administrator's  petition  in 
the  probate  court,  and  not  on  a  bill  in  equity. 

Bill  in  Equity,  for  the  foreclosure  of  a  mortgage. 

J.  L.  Spring^  for  the  plaintiffs. 

W.  H,  Cotton,  for  Wood. 

Doe,  C.  J.  The  plaintiffs'  mortgage  was  made  in  1881,  by  the 
defendant  Thomas  P.  Waterman.  The  defendant  Wood  has  no 
title.  He  is  a  creditor  of- the  mortgagor's  father,  Silas  Watei> 
man,  a  former  owner  of  the  land,  who  died  in  1878,  and  of  whose 
estate  no  administrator  has  been  appointed.  If  an  administrator 
should  be  appointed,  and  if  he  should  apply  to  the  judge  of  probate 
for  license  to  sell  this  land  for  the  payment  of  Wood's  debt  (G.  L., 
c.  201),  the  question  could  be  raised  whether  license  should  be 
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granted.  The  statutory  proceeding  in  the  probate  court  is  the 
proper  action  for  the  trial  of  that  question.  Joslin  v.  Wheeler^  62 
N.  H.  169;  Hatch  v.  Kellt/,  68  N.  H.  29. 

Decree  for  the  plaintiff's. 
BiKOHAM,  J.,  did  not  sit:  the  others  concurred. 


NOBBIS  V.  Havebhill. 

In  an  action  against  a  town  for  damage  from  a  defective  highway,  the 
defendant  cannot  object  that  the  petition  upon  which  the  highway  was 
hud  out  was  insufficient  in  form. 

Whether  the  phbintiff  was  a  traveller  at  the  time  of  the  injury  will  not  be 
submitted  to  the  jury,  when  there  is  no'  evidence  upon  which  it  is  com- 
petent for  the  jury  to  Bnd  he  was  not  a  traveller. 

Complaints  of  pain,  etc.,  made  by  the  plaintiff  to  his  attending  physician 
after  the  conunenc^nent  of  the  action  may  be  admitted  in  evidence. 

Upon  the  return  of  a  verdict  the  court  may  inquire  of  the  jury  as  to  the 
grounds  upon  which  they  proceeded  in  making  up  their  verdict,  for  the 
purpose  of  ascertaining  whether  the  case  has  been  properly  tried. 

Bingham,  J.  The  objection  is  taken  that  the  laying  out  of  the 
highway  was  void,  because  no  sufficient  terminus  was  specified  as 
a  starting-point  in  the  petition.  To  avoid  unnecessary  expense 
and  delay,  objections  to  the  form  of  a  petition  for  a  highway 
should  be  made,  as  a  general  rule,  at  the  first  opportunity.  This 
objection  bein^  to  the  form  of  the  petition,  and  not  seasonably 
taken,  was  waived.     Bacheler  v.  New  Hampton^  60  N.  H.  207. 

The  defendants  claimed  at  the  trial  that  the  plaintiff,  on  the 
facts  in  the  case,  was  not  a  traveller  on  the  highway  at  the  time 
of  the  accident,  and  requested  the  court  to  submit  the  question  to 
the  jury,  under  proper  instructions,  which  it  refused.  The  re- 
quest was  properly  denied,  as  there  was  no  evidence  in  the  case 
upon  which  it  was  competent  for  the  jury  to  find  that  the  plain- 
tiff, at  the  time  of  the  injury,  was  not  a  traveller. 

The  court  properly  inquired  of  the  jury  as  to  their  verdict  and 
the  grounds  upon  which  they  proceeded,  for  the  purpose  of  asceiv 
taining  whether  the  case  had  been  properly  tried.  Dearborn  v. 
Newhall,  63  N.  H.  301,  803. 

Subject  to  the  defendants'  exception,  the  plaintiff's  attending 
physician  was  allowed  to  testify  to  complaints  of  pain  made  to 
him  after  the  commencement  of  this  action.  The  rule  is  settled 
in  this  state,  that  the  representations  of  a  sick  person  of  the 
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nature,  symptoms,  and  effects  of  the  malady  under  which  he  is 
laboring  at  the  time,  are  admissible.  Taylor  v.  Railway^  48  N.  H. 
305,  309.  If  made  to  a  medical  attendant,  they  are  of  greater 
weight  than  when  made  to  one  who  is  not.  1  Gr.  Ev.,  s,  102. 
The  fact  that  the  plaintiff  had  brought  his  suit  when  they  were 
made  would  not  render  the  representations  incompetent  if  he  was 
then  ailing,  but  might  detract  from  their  weight. 

Exceptions  overruled. 

Carpenter,  J.,  did  not  sit :  the  others  concurred. 

Smith  ^  Sloan  (of  Vermont)  and  Bingham^  Mitchell^  ^  Batch- 
ellor^  for  the  plaintiff. 

Page  ^  Shurtleff  and  Aldrich  ^  Remich^  for  the  defendants. 


Dean  v.  Wilder  ^a. 

Whether  a  rule,  printed  and  posted  about  their  premises  by  the  proprie- 
tors of  a  paper-mill,  which  provides  that  employes  shall  give  ten  days' 
notice  of  an  intention  to  quit  the  employment  or  forfeit  ten  days*  pay? 
becomes  part  of  the  contract  of  hiring  so  as  to  be  binding  on  one  who 
enters  the  service  with  knowledge  of  the  regulation,  is  a  question  of  fact. 

Assumpsit,  to  recover  for  labor  at  an  agreed  price.  Facts 
found  by  the  court.  The  plaintiff  engaged  in  the  service  of  the 
defendants,  knowing  that  one  of  their  posted  rules  was,  *'  Persons 
wishing  to  leave  our  employ  will  give  ten  days'  notice,  or  forfeit 
ten  days'  pay,"  and  that  the  rule  was  enforced  or  not  as  the 
defendants  saw  fit,  but  generally  was  not  enforced.  The  plaintiff 
left  without  giving  notice.  He  never  expressly  assented  to  the 
rule,  and,  unless  his  assent  must,  as  matter  of  law,  be  implied,  is 
entitled  to  recover. 

J,  L.  Wilson^  for  the  plaintiff. 

Burleigh  ^  Adaim^  for  the  defendants. 

Carpenter,  J.  Whether  the  plaintiff  assented  to  the  defend- 
ants' rule,  and  whether  the  rule  entered  into  and  formed  a  part  of 
the  contract  between  the  parties,  are  questions  of  fact.  Bradley 
V.  Salmon  Falls  Mfg.  Co,^  30  N.  H.  487 ;  Preston  v.  American 
Linen  Co.^  119  Mass.  400.     The  plaintiff's  assent  to  the  rule  can- 
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not  be  foand  as  a  conclusion  of  law  upon  the  reported  facts,  how- 
eyer  strong  as  matter  of  evidence  they  may  seem  to  be.  State  y» 
Hodge,  50  N.  H.  510,  526 ;  Bickford  v.  Dane,  58  N.  H.  185  ;  Bank 
V.  aetchell,  59  N.  H.  281,  285,  286. 

Judgment  for  the  plaintiff. 
Smith,  J.,  did  not  sit:  the  others  concurred. 


COOS. 


Weeks  v.  Habbiman. 

A  judgment  of  a  sister  state,  based  upon  the  statute  of  limitations  alone,  is 
a  bar  to  the  maintenance  of  an  action  for  the  same  cause  here. 

Assumpsit.  Plea,  a  former  adjudication  of  the  subject-matter 
of  the  action  by  the  Vermont  county  court  for  the  county  of  Essex. 
A  referee  found  that  in  1882  this  defendant  commenced  an  action 
of  assumpsit  in  the  Essex  county  court  against  this  plaintifE ;  that 
this  plaintiff  filed  therein,  by  way  of  set-off,  two  items  which  in- 
Yolved  the  same  matter  for  which  he  seeks  to  recover  here,  and 
that  at  the  September  term,  1883,  judgment  was  rendered  for  this 
defendant  on  the  ground  of  the  statute  of  limitations  alone. 

J,  W.  Remick  and  Aldrich  ^  Remich,  for  the  plaintiff. 

H,  W.  Lund  (pi  Vermont),  for  the  defendant. 

Allen,  J.  The  Vermont  judgment  pleaded  here  in  bar  of  the 
maintenance  of  the  action  was  rendered  by  a  court  having  jurisdic- 
tion of  the  parties  and  cause  of  action,  and  in  the  regular  course  of 
procedure  upon  a  plea  of  the  statute  of  limitations  in  bar  of  the 
plaintiff's  right  of  action.  Such  a  judgment,  conclusive  against 
the  plaintiff's  right  of  action  in  Vermont,  where  it  was  rendered, 
is  conclusive  everywhere  when  pleaded  in  a  suit  between  the  same 
parties  and  on  the  same  cause  of  action.  The  fact  that  the  judg- 
ment was  rendered  upon  the  plea  of  the  statute  of  limitations 
alone  does  not  make  it  any  less  conclusive  in  character.  The 
plaintiffs  claim  was  merged  in  the  judgment  by  which  its  further 
prosecution  is  barred.     Sanderson  v.  Peabody,  68  N.  H.  116, 119. 

Judgment  for  the  defendant. 

Smith,  J.,  did  not  sit :  the  others  concurred. 
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HoLMAN  V.  Manning. 

The  court  does  not  ordinarily  revise  findings  of  fact  lawfully  made  by  a 
referee,  or  by  a  judge  at  the  trial  term. 

Doe,  C.  J.  In  assumpsit,  foreign  attachment,  and  a  bill  in  equi- 
ty, filed  as  an  amendment  of  the  declaration,  the  plaintiff  seeks 
to  recover  what  he  claims  is  due  him  on  the  following  written 
agreement  of  the  defendant : 

*'  Washington,  D.  C,  May  24,  1882. 

"I,  Jerome  F.  Manning,  hereby  promise  and  agree  to  and  with 
Edward  E.  Holman  of  said  Washington,  lo  allow  and  pay  to  him 
or  his  order  an  equal  portion  of  any  and  all  fees  or  compensation  al- 
lowed and  paid  to  me  by  any  claimants  or  their  order,  whose  claims 
for  presentation  and  trial  in  the  court  of  commissioners  of  Alabama 
Claims  the  said  E.  E.  Holman  may  hereafter  place  in  my  legal  care, 
custody,  and  control  for  preparation  and  trial  in  said  court.  This 
payment  is  to  be  made,  after  first  deducting  from  the  amount  due  me 
and  paid  by  said  claimants  as  said  fees  or  compensation,  also  neces- 
sary expenses  and  any  commissions  allowed  to  any  other  person  or 
persons.  Said  commissions  not  to  exceed  ten  (10)  per  cent,  of  any 
sum  or  sums  paid  me  by  said  claimants  as  aforesaid. 

J.  F.  Manning." 

The  action  was  entered  at  the  October  term,  1886,  and  contin- 
ued for  notice.  The  docket  shows  a  general  appearance  entered 
for  the  defendant  at  the  January  term,  1887.  At  the  next  April 
term,  the  case  was  marked  "  Issue  to  court,"  and  was  partly  tried 
by  the  court  without  a  jury,  the  plaintiff  had  leave  to  file  a  bill 
in  equity  as  an  amendment,  and  the  case  was  committed  to  a  ref- 
eree residing  in  the  county  of  Strafford.  All  this  was  done  either 
by  express  agreement,  or  with  an  abstinence  from  exception  on 
the  part  of  the  defendant  that  was  equivalent  to  his  assent.  At 
the  October  term,  1887,  an  order  was  made  for  a  hearing  before 
the  referee  in  forty-five  days.  The  referee  gave  notice  of  a  hearing 
at  Portsmouth,  December  1,  1887,  and  the  trial  set  down  for  that 
day  was  postponed  by  agreement  of  the  parties.  The  case  was 
tried  at  a  subsequent  day  named  by  the  defendant,  but  he  did  not 
appear  either  in  person  or  by  counsel.  The  rieferee's  report,  find- 
ing the  plaintiff  entitled  to  recover  a  certain  amount,  was  filed 
January  2,  1888.  At  the  January  term,  1888,  the  plaintiff  moved 
for  judgment,  and  the  defendant  moved  to  dismiss  the  report  and 
the  action.  The  defendant's  motion  was  denied,  judgment  was 
ordered  for  the  plaintiff,  and  the  defendant  excepted,  and  had  leave 
to  produce  further  evidence  in  support  of  a  motion  to  set  aside  the 
report.  At  the  April  term,  1888,  the  defendant  moved  that  the 
report  be  recommitted,  and  for  a  new  trial,  on  the  ground  that  jus- 
tice had  not  been  done  through  accident,  mistake,  and  misfortune, 


Digitized  by  CjOOQ IC 


Jane,  1889.]  HOLMAN  v.  MANNING.  ,   95 

and  a  further  hearing  would  be  equitable.  At  the  hearing  on  this 
motion,  the  defendant  failed  to  snow  that  justice  had  not  been 
done,  or  that  another  trial  before  the  referee  would  be  equitable. 
His  motion  was  denied,  and  he  excepted,  and  a  case  was  reserved 
which  he  has  argued  as  if  it  were  a  reservation  of  all  questions  of 
law  that  he  could  have  raised  on  exceptions  seasonably  taken,  and 
as  if  it  were  also  an  appeal  on  all  questions  of  fact  decided  against 
him  by  the  referee,  and  by  the  court  at  the  trial  term. 
The  following  are  some  of  the  defendant's  positions : 
The  plaintiff  is  a  resident  and  citizen  of  the  District  of  Colum- 
bia ;  is  not  a  citizen  of  New  Hampshire  or  any  other  state,  and, 
therefore,  cannot  maintain  a  suit  in  this  court.  The  contract  hav- 
ing been  made  out  of  the  state  by  parties  not  residing  here,  the 
plaintiff  could  not  obtain  security  by  an  attachment  of  the  defend- 
ant's property  in  this  suit.  The  defendant  was  entitled  to  a  jury 
trial.  The  case  could  not  be  committed  to  a  referee.  The  bill  in 
equity  should  have  been  sent  to  an  auditor  or  to  a  master  in  chan- 
cery. There  was  no  replication  to  the  answer.  The  referee  waa 
not  a  resident  of  Rockingham.  The  justice  of  the  peace  who  admin- 
istered the  oath  to  the  referee  was  not  a  resident  of  Rockingham. 
The  time  and  place  of  the  referee  trial  were  not  fixed  by  the  court. 
The  referee  did  not  give  due  notice  of  the  trial.  The  referee  trial 
should  have  been  continued.  The  referee  should  have  read  the 
plaintiff's  deposition.  No  evidence  could  be  introduced  before  the 
referee,  except  depositions  taken  upon  interrogatories  filed  with  the 
clerk,  the  defendant  having  notice  of  the  filing,  and  an  opportunity 
to  cross  said  interrogatories.  It  does  not  appear  that  the  report  ia 
based  on  the  testimony  of  two  or  more  witnesses,  or  on  the  testi- 
mony of  one  witness  and  proof  of  corroborating  circumstances.  The 
report  does  not  state  the  referee's  rulings  on  all  questions  of  law, 
and  does  not  state  all  matters  of  fact  proved  ;  and  it  does  not  ap- 
pear that  either  party  requested  the  referee  to  make  the  reports 
The  report  does  not  state  the  evidence  verbatim.  The  defendant 
had  a  right  to  a  jury  trial  upon  the  report.  Holman  promised 
to  travel  as  Manning's  agent ;  but  Manning  promised  nothing  to- 
Holman  in  that  paper,  and  Manning  had  the  discretion.  The 
contract  is  illegal,  and  void,  and  without  lawful  consideration*  The 
contract  is  champertous,  and  void,  and  executory,  and,  therefore, 
void.  The  referee  could  not  lawfully  proceed  until  the  court  had 
heard  argument  on  demurrer,  and  decided  on  that;  the  answer 
raised  questions  of  law  on  the  validity  of  the  contract,  and,  as 
void,  being  against  public  policy.  The  bill  calls  for  a  decree — fol- 
lowing the  bill  in  equity — and  thus  showing  the  action  at  law 
abandoned  by  the  plaintiff.  But  the  record  shows  an  award  for  a 
specified  sum,  thus  recognizing  the  action  at  law,  contrary  to  the 
plaintiff's  prayers,— giving  the  plaintiff  a  stone  when  he  asked  for 
bread ;  and  the  plaintiff  was  cursed  by  his  own  prayer.  The  ref- 
eree finds  that,  during  the  hearing,  the  bill  in  equity  was  endorsed 
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by  James  R.  May,  a  responsible  resident  of  New  Hampshire.  One 
of  the  defendant's  objections  to  the  report  is,  that  May  is  not  a 
sufficient  endorser  for  costs  of  said  bill,  and  that  the  said  defend- 
ant hereby  denies  that  he  is  a  sufficient  endorser,  and  that  there  is 
no  allegation  or  evidence  thereof  in  said  report.  As  bearing  upon 
the  plaintiffs  right  to  recover  in  assumpsit  the  amount  awarded, 
the  referee  reports  that  the  plaintiff  presented  his  claim  of  $2,037 
to  the  defendant  before  the  suit ;  and  the  defendant  acknowledged 
it  to  be  substantially  correct,  and  promised  to  pay  it  as  soon  as  he 
could  cash  some  large  drafts  whicn  he  then  had  in  his  possession. 
The  defendant  takes  this  for  a  finding,  that,  by  the  written  contract, 
the  plaintiff  could  not  recover  without  showing  that  the  defendant 
had  received  the  large  sums  mentioned  in  his  subsequent  promise. 
The  plaintiff  proved  his  right  of  action  before  the  referee,  and 
the  general  question  of  iustice  was  settled  at  the  trial  term  when 
the  defendant  asserted,  out  did  not  show,  that  another  trial  would 
be  equitable.  No  question  of  fact  is  brought  to  the  law  term  by 
the  reserved  case,  and  no  error  of  law  appears  in  the  denials  of  the 
motions  made  by  the  defendant  at  the  trial  term,  or  in  the  order 
for  judgment  on  the  report. 

Exceptions  overruled. 

Allen,  J.,  did  not  sit :  the  others  concurred. 

F,  W.  Hackett  and  Frink  ^  Batchelder^  for  the  plaintiff. 

J".  -F.  Manning  and  S.  W,  Emery ^  for  the  defendant. 


Delavina  v.  Hill. 

A  sale  of  cigars  is  not  rendered  illegal  by  the  vendor's  knowledge  that  the 
vendee  is  engaged  in  the  illegal  sale  of  Uquor,  and  intends  to  sell  the 
cigars  at  the  bar  of  his  saloon  in  connection  with  his  liquor  traffic. 

Assumpsit,  for  cigars  sold  and  delivered.  Facts  agreed.  The 
defendant  is  the  keeper  of  a  saloon  and  bar  in  Portsmouth.  Cigars 
were  bought  by  him,  in  his  saloon,  of  the  plaintiff's  agent,  who 
knew  that  the  defendant  intended  to  sell  them  there  in  connection 
with  hia  illegal  liquor  traffic.  The  defendant  sold  some  of  them, 
without  profit,  to  promote  his  liquor  business,  and  gave  the  rest  to 
his  customers  for  the  same  purpose. 

«7.  H<xt<ih^  for  the  plaintiff. 

S.  TT.  Emery ^  for  the  defendant. 
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Dob,  C.  J.  The  sale  of  cigars  by  the  plaintiff  to  the  defendant 
was  not  rendered  illegal  by  the  plaintiff's  knowledge  that  the  de- 
fendant would  dispose  of  them  at  his  bar  for  the  advancement  of 
his  illegal  business.  Bli%9  v.  Brainardy  41  N.  H.  256,  268 ;  Sill  v. 
Spear y  60  N.  H.  253 ;  Bixby  v.  Moor,  51  N.  H.  402 ;  Coming  ^r.  Ah- 
hoU,  54  N.  H.  469 ;  Fuller  v.  Leet,  59  N.  H.  163 ;  Dunbar  v.  Locke, 

62  N.  H.  442 ;  Jone9  v.  Surprise,  64  N.  H.  243 ;  Fisher  v.  Lord, 

63  N.  H.  514. 

Judgment  for  the  plaintiff. 

Cabpenteb,  J.,  did  not  sit:  the  others  concurred. 


HUNKINS  V.   HUNKINS  ^  a. 

Possession  and  improvements  by  a  parol  vendee  of  land  entitle  him  to  a 
decree  for  specific  performance. 

A  widow  who  waives  her  right  of  dower  and  homestead  mider  the  statute 
takes  her  distributive  share  of  her  husband's  real  estate  subject  to  all  the 
claims  existing  against  it,  both  legal  and  equitable. 

No  right  of  dower  exists  in  land  which  at  the  time  of  marriage  the  hus- 
band was  under  an  equitable  obligation  to  convey. 

Bill  in  Equity,  to  enforce  specific  performance  of  a  parol 
contract  for  the  conveyance  of  land,  upon  a  bargain  for  an  ex- 
change of  lands,  with  an  alternative  prayer  for  compensation  by 
way  of  damages  for  refusal  to  perform  the  contract.  Facts  found 
by  a  referee. 

The  land  in  question  is  situated  in  Sandown,  and  was  formerly 
owned  by  Maynard  Hunkins,  who  died  in  1872,  intestate,  leaving 
nine  children,  including  the  plaintiff,  James,  and  Charles  C.  In 
1873,  Frank,  one  of  the  children,  conveyed  his  interest  to  Charles, 
so  that  Charles  thereafter  owned  two  ninths.  In  the  fall  of  1877, 
Charles  and  James,  who  were  owners  in  common  of  a  tract  of  land 
in  Haverhill,  Mass.,  verbally  agreed  to  exchange  the  interest  of 
James  in  the  Haverhill  land  for  the  interest  of  Charles  in  the  San- 
down land.  The  interests  thus  agreed  to  be  exchanged  were  each 
of  the  value  of  one  thousand  dollars.  December  31,  1877,  James 
executed  to  Charles  a  deed  of  his  interest  in  the  Haverhill  land, 
and  Charles  thereupon  took  full  possession  of  the  entire  tract  in 
Haverhill.  Charles  died  January  9,  1882,  without  executing  any 
conveyance  of  the  Sandown  land  to  the  plaintifE,  although  he 
repeatedly  acknowledged  the  agreement  to  convey,  and  expressed 
his  willingness  to  execute  a  deed  whenever  it  should  be  tendered. 
Charles  was  married  November  25, 1880,  and  the  defendant  Anna 
H.  is  his  widow. 
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Immediately  after  the  above  Terbal  bargain  with  Charles,  James 
and  his  brother  Samuel,  who  had  together  bought  the  interests  of 
the  other  six  heirs  in  the  land,  moved  upon  the  premises,  and  there- 
after carried  on  the  same  as  if  they  were  the  sole  owners.  Between 
the  time  of  their  entry  and  the  death  of  Charles  they  made  repairs 
and  improvements  by  painting  the  house,  putting  on  blinds,  etc. 
At  the  time  of  his  death  Charles  was  a  resident  of  Massachusetts, 
and  his  widow  was  appointed  administratrix  in  that  state.  The 
plaintiff  did  not  exhibit  to  the  representative  of  Charles's  estate, 
either  in  New  Hampshire  or  in  Massachusetts,  any  claim  in  refer- 
ence to  the  Sandown  land  or  the  Haverhill  land,  or  in  reference  to 
the  consideration  paid  or  agreed  to  be  paid  for  either  tract,  or  in 
reference  to  any  of  the  matters  alleged  in  the  bill.  In  1884  the 
New  Hampshire  administrator  settled  his  account,  and  paid  over 
the  balance  to  the  Massachusetts  administratrix  as  alleged  in  his 
answer.  Until  the  bringing  of  this  bill  in  equity,  the  defendant  Anna 
H.  Hunkins  did  not  know  that  James  made  any  claim,  except  as 
one  of  the  heirs  of  Charles,  to  the  interest  formerly  owned  by 
Charles  in  the  Sandown  estate. 

August  28,  1878,  James  and  Samuel  gave  Charles  their  note  for 
$1,539.82,  which  Samuel  produced  at  the  hearing  on  the  defend- 
ant's request.  Samuel  testified  that  the  consideration  of  this  note 
was  not  Charles's  interest  in  the  Sandown  land,  but  that  it  was  given 
in  reimbursement  of  sums  due  Charles  from  the  estate  of  Maynard 
Hunkins,  on  which  Charles  was  administrator.  He  also  testified 
that  this  note  had  been  paid  in  full  to  Charles.  The  defendants,  in 
contradiction  to  this  testimony,  oflFered  the  entries  made  by  Charles 
in  his  own  account-book.  This  evidence  was  excluded,  subject  to 
exception.  James  Hunkins  testified,  on  cross  examination,  that 
he  had  paid  in  all  the  money  it  was  his  share  to  pay  on  the  Ha- 
verhill land  while  Charles  and  he  were  jointly  interested  therein.; 
that  Charles  paid  out  for  repairs,  and  received  the  rents ;  and  that 
he  (James)  did  not  pay  all  his  share  of  the  money  at  one  time. 
The  defendant  then  offered  a  book  and  a  written  statement,  both  in 
the  handwriting  of  Charles,  purporting  to  give  the  payments  made 
on  the  Haverhill  property.  These  documents  were  offered  for  the 
purpose  of  showing  that  the  greater  part  of  the  payments  were 
made  by  Charles.  This  evidence  was  excluded,  subject  to  exception. 

Wiggin  ^  Femald^  for  Anna  H.  Hunkins.  1.  The  facts  found 
do  not  show  such  part  performance  of  the  alleged  contract  as  to 
take  it  out  of  the  statute  of  frauds.  Possession  of  the  land  is  not 
such  part  performance,  "  unless  the  party  exercising  the  possession 
would  be  liable  therefor  as  a  wrong-doer  without  the  specific  per- 
formance prayed  for ;  and  the  possession  must  refer  to  the  alleged 
contract."  Ham  v.  Goodrich,  33  N.  H.  82 ;  Kidder  v.  Barr,  85 
N.  H.  285;  Bunton  v.  Smith,  40  N.  H.  868  ;  aiass  v.  HiMert,  102 
Mass.  24 ;  Bums  v.  Daggett,  141  Mass.  868. 
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In  the  present  case  the  possession  shown  was  by  the  plaintiff 
and  his  brother  Samuel.  They  were  both  tenants  in  common  of 
the  property,  and  entitled  to  occupy  the  premises  without  being 
liable  therefor  as  wrong-doers,  or  liable  to  account  in  any  way  for 
the  use  of  the  property  under  the  facts  shown.  The  repairs  and 
improvements  msule  by  them  upon  the  house  were  not  of  a  sub- 
stantial or  permanent  character,  and  were  not  shown  to  be  equal 
in  value  to  the  use  of  the  premises  which  they  enjoyed  without 
charge.  The  possession  shown  lacked  all  the  elements  essential  to 
make  it  the  basis  for  a  decree  for  specific  performance. 

2.  The  plaintiff  is  not  entitled  to  a  decree  against  the  defendant. 
She  stands  as  a  bona  fide  purchaser  for  value.  Marriage  is,  in  law, 
a  valuable  consideration ;  and  it  is  conceded  that  the  defendant 
never  had  any  notice  of  the  alleged  claim.  Specific  performance 
is  not  decreed  in  equity  when  the  wife  will  not  release  dower. 

2  Lead.  Eq.  Cas.  1150.  The  supposed  equities  of  the  plaintiff  rest 
upon  the  assumption  that  the  alleged  contract  is  proved,  when  the 
proof  required  by  the  statute  is  entirely  wanting. 

Frink  ^  Batchelder^  for  the  plaintiff.  The  law  seems  to  be 
entirely  well  settled,  not  only  in  this  jurisdiction,  but  elsewhere, 
that  "  Possession  of  land  pursuant  to  parol  contract  is  part  per- 
formance, and  either  party  may  insist  on  a  specific  performance  of 
the  agreement.  Wat.  Sp.  Perf.,  S9.  270,  279  ;  Bro.  Fr.,  9.  467 ; 
Sto.  Eq.  Jur.,  «.  761 ;  4  Kent  Com.  451 ;  5  Wait  Act.  &  Def.  830 ; 
Bifjelow  V.  Armes,  108  U.  S.  10;  Tilton  v.  Tilton,  9  N.  H.  391; 
Kidder  v.  Barr^  35  N.  H.  235  ;  Newton  v.  Swazey^  8  N.  H.  1 ;  Hanr 
ton  V.  WiUon,  10  Neb.  138  ;  Martin  v.  Patterson,  27  S.  C.  621 ; 
Mo%s  V.  Cvlver,  64  Pa.  St.  414— aS^.  (7.,  3  Am.  Rep.  601 ;  Somerville 
V.  Trueman,  4  H.  &  McH.  43— aS.  (7.,  1  Am.  Dec.  391 ;  Pugh  v. 
G-ood,  3  W.  &  S.  56— aS.  (7.,  87  Am.  Dec.  534  ;  Dugan  v.  Oittings, 

3  Gill  138— &  (7.,  43  Am.  Dec.  306 ;  Kerr  y.Bay,  14  Pa.  St.  112 
—S.  (7.,  53  Am.  Dec.  526,  n.;  Christy  v.  Bamhart,  14  Pa.  St.  260 
— S:  (7.,  53  Am.  Dec.  538,  n. ;  McMahan  v.  McMahan,  13  Pa. 
St.  376— aS.  a,  53  Am.  Dec.  482;  Weed  v.  Terry,  2  Doug.  Mich. 
344— aS.  (7.,  45  Am.  Dec.  257. 

This  will  especially  be  the  case  when  the  purchase  is  preceded 
or  accompanied  by  the  payment  of  the  purchase-money.  Bro.  Pr., 
5.  465 ;  Wat.  Sp.  Perf.,  8.  270 ;  4  Kent  Com.  IV  451 ;  Newton  v. 
Swazey,  8  N.  H.  1 ;  Wilkinson  v.  Scott,  17  Mass.  251 ;  Wetmore  v. 
White,  2  Cai.  Cas.  87— aS.  (7.,  2  Am.  Dec.  329.  The  possession  must 
be  exclusive  as  against  the  vendor,  and  if  long  continued  it  will  be 
regarded  as  a  circumstance  against  the  statute's  being  set  up.  Wat. 
Sp.  Perf.,  s.  273 ;  Bro.  Fr.,  s,  474 ;  Christy  v.  Bamhart,  supra. 
Mere  possession  of  itself  is  enough  to  defeat  the  operation  of  the 
statutes  of  frauds,  but  the  case  is  much  stronger  when  the  vendee 
has  made  improvements  upon  the  estate.  Wat.  Sp.  Perf.,  s,  280  ; 
Bro.  Fr.,  ss.  487,  490 ;  Newton  v.  Swazey,  8  N.  H.  13 ;  Kidder  v. 
VOL.  LXV.      8 
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Barr^  35  N.  H.  236;  Wetmore  v.  White^  supra;  Glass  v.  Hvlbert^ 
102  Mass.  24;  Martin  v.  Patterson^  supra;  Christy  v.  Bamhart^ 
supra.  And  when  there  has  been  an  exchange  of  lands,  and  pos- 
session taken  of  one  of  the  subjects  of  the  agreement,  it  strengthens 
the  evidence  of  possession  taken  by  the  opposite  party  of  the  cor- 
responding subject.  Wat.  Sp.  Perf.,  s.  279 ;  Moss  v.  Culver^  supra; 
Weed  V.  Terry^  supra. 

The  facts  found  by  the  referee  embrace  all  the  elements  neces- 
sary to  remove  this  agreement  from  the  statute  of  frauds,  and  jus- 
tify his  order  that  there  should  be  a  decree  for  specific  perform- 
ance. 

But  it  is  claimed  by  the  defendant  Anna  H.  Hunkins,  that  no 
decree  for  performance  can  be  made  against  her.  The  vendor 
was  unmarried  at  the  time  of  the  contract.  This  very  question 
has  received  the  attention  of  jurists  and  text-writers,  and,  so  far 
as  we  know,  has  always  been  decided  one  way.  If  her  interest  in 
the  estate  is  to  be  regarded  as  dower,  or  akin  to  it,  Kent  says, — 
*'A  wife's  dower  is  liable  to  be  defeated  by  anv  subsisting  claim  or 
encumbrance,  at  law  or  in  equity,  existing  before  the  inception  of 
the  title."  "An  agreement  by  the  husband  to  convey,  before  the 
dower  attaches,  will,  if  enforced  in  equity,  extinguish  the  claim  of 
dower."  4  Kent  Com.  60 ;  Rop.  H.  &.  W.,  s.  368 ;  Dart  Vend. 
462 ;  2  Vesey  Sen.  633. 

The  vendor  is  regarded  as  the  trustee  of  the  vendee  from  the 
time  of  the  contract  and  payment  of  the  purchase-money.  This 
question  is  very  well  put  in  Rain  v.  Roper^  16  Fla.  121 ;  Chicago 
^  E.  I.  R.  Co.  V.  Hay,  119  111.  493.  If  Mrs.  Hunkins's  interest 
in  the  estate  is  the  statutory  substitute  for  dower,  then,  by  a  fair 
construction  of  the  statute,  it  is  postponed  to  the  extinguishment 
of  all  equitable  claims  or  liens  upon  her  husband's  estate. 

She  takes  only  one  half  after  the  payment  of  the  debts,  and  that 
as  heir.  Any  other  view  of  the  law  than  the  one  that  the  estate, 
bargained  away  by  her  husband  and  paid  for  before  her  marriage, 
is  divested  of  any  claim  on  the  part  of  his  widow,  would  be  too 
monstrously  inequitable  to  receive  any  consideration  in  law.  Oth- 
erwise she  would  receive  a  double  share — ^a  proportional  part  of 
the  consideration,  and  a  like  part  of  the  lands  bought  in  exchange. 
In  this  way  she  might  be  endowed  of  two  estates  instead  of  one. 
The  question  of  laches  we  suppose  is  one  of  fact.  The  referee 
having  found  that  the  defendant  should  convey,  it  precludes  that 
question.  But  there  can  be  no  question  of  laches  where  the  ad- 
verse party  has  enjoyed  the  full  fruits  of  the  contract.  The  party 
agreeing  to  convey  has  been  put  to  no  disadvantage  by  the  delay. 
Chicago  ^  JE?.  J.  -ft.  Co,  v.  Hay,  supra, 

Allen,  J.  The  execution  of  the  final  contract  for  the  exchange 
of  lands  by  the  conveyance  by  the  plaintiff  of  his  land  to  his  brother 
Charles  in  his  lifetime,  and  the  plaintiff's  possession  and  improve- 
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ment  of  the  land  agreed  to  be  conyeyed  to  him  in  pursuance  of  the 
contract,  was  a  part  performance  of  the  contract  by  the  plaintiff, 
sufficient  to  take  it  from  the  operation  of  the  statute  of  frauds, 
and  to  have  entitled  him  to  a  decree  of  specific  performance  against 
his  brother.  Tilton  v.  TUton,  9  N.  H.  385,  390 ;  Johnson  v.  Bell, 
58  N.  H.  395 ;  Seavey  v.  Drake,  62  N.  H.  393. 

The  plaintiff  claims  a  decree  for  a  deed  of  all  Charles's  interest 
in  the  land  at  the  time  of  the  agreement,  against  the  widow  of 
Charles  and  his  heirs,  who  are  defendanta.  The  heirs  are  willing 
to  make  the  conveyance,  and  do  not  object  to  the  decree.  The 
widow,  Anna  H.  Hunkins,  claims  that  no  decree  for  performance 
can  be  made  against  her,  because  she  stands  as  a  bona  fide  pur- 
chaser, for  value,  of  an  undivided  share— one  ninth.  Having  waived 
her  right  of  dower,  if  any  she  had,  she  takes,  if  at  all,  by  election 
under  the  statute,  one  half  of  her  husband's  interest,  after  the  pay- 
ment of  debts  and  expenses  of  administration.  G.  L.,  c.  202,  8. 10. 
She  does  not  take  as  purchaser,  but  subject  to  all  the  claims  and 
demands  existing  against  the  estate,  both  legal  and  equitable. 
Her  right  is  affected  in  the  same  way  and  by  the  same  limitations 
which  circumscribe  the  right  of  an  heir  upon  whom  land  descends 
by  inheritance.  Though  technically,  and  in  law,  not  the  heir  of 
her  husband,  the  widow  waiving  her  homestead  and  dower  rights, 
and  taking  her  share  in  the  estate  by  election  under  the  statute, 
may  be  said  to  take  as  an  heir;  and,  for  all  purposes  in  this  case, 
the  defendant,  Anna  H.  Hunkins,  may  be  regarded  as  one  of  the 
heirs  of  Charles  H.  Hunkins.  Taking  as  an  heir,  she  had  no 
claim  superior  to,  and  which  can  prevail  against,  the  equitable 
right  of  the  plaintiff  to  a  conveyance  of  the  land. 

No  rights  of  dower  became  attached  to  the  land  in  favor  of  the 
widow.  The  agreement  to  exchange  lands,  and  the  performance 
by  the  plaintiff  by  giving  a  deed  of  his  land  to  the  decedent,  and 
his  possession  of  the  land  agreed  to  be  conveyed  to  him,  under  and 
according  to  the  agreement,  were  all  before  the  defendant's  covert- 
ure, and  the  equitable  right  of  the  plaintiff  to  a  conveyance  ac- 
quired by  the  agreement  and  the  acts  of  part  performance  were  as 
effective  to  bar  the  right  of  dower  as  a  legal  conveyance  of  the 
land  in  fee  before  marriage  would  have  been.  4  Kent  49,  50; 
Greene  v.  Oreene,  1  Ohio  535.  If  the  right  of  election  to  take  a 
portion  of  the  land  in  fee  is  a  substitute,  by  statute,  for  the  com- 
mon-law right  of  dower,  and  the  rieht  of  dower  fails  or  never  be- 
came appendent  to  the  land,  the  right  of  substitution,  having  noth- 
ing to  support  it,  must  fail  also.  The  loss  of  the  right  of  dower 
by  the  acquisition  of  the  equitable  right  to  a  conveyance  was  ac- 
companied by  a  loss  of  the  widow's  right  of  election  to  take  a  fee 
in  the  same  land. 

The  facts  reported  by  the  referee  make  the  inequitable  character 
of  the  widow's  claim  apparent.  Having  taken  her  share  and  inter- 
est in  the  land  conveyed  to  her  husband  by  the  plaintiff,  under  the 
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agreement  for  an  exchange,  if  she  could  now  be  permitted  to  take 
a  share  in  fee  of  the  land  in  dispute,  she  would  receive  a  double 
portion,  and  enjoy  both  the  fruit  and  the  consideration  of  the  con- 
tract, the  land  bought  and  the  land  agreed  to  be  given  in  exchange. 
Her  ignorance  of  the  facts  which  constitute  the  plaintiff's  right, 
and  for  which  the  plaintiff  is  in  no  fault,  cannot  destroy  that 
right,  nor  make  for  her  a  right  which  would  not  exist  with 
knowledge  of  the  claim.  She  was  not  misled  by  any  want  of 
knowledge  nor  by  any  act  of  the  plaintiff  into  changing  her  posi- 
tion, nor  into  doing  anything  in  the  matter  she  would  not  have 
done,  with  earlier  knowledge  of  the  claim.  Her  ignorance  of  the 
valid  claim  of  a  creditor  against  the  estate  would  not  prevent  its 
allowance  and  satisfaction  before  she  could  be  let  into  a  moiety  by 
electing  to  take  her  share  in  fee  ;  and  the  plaintiff's  claim  for  spe- 
cific performance  of  a  contract  made  by  her  husband  is  as  strong, 
at  least,  as  that  of  an  ordinary  creditor.  The  statement  of  the 
widow's  claim  and  of  the  attendant  circumstances  is,  when  con- 
sidered in  an  equitable  proceeding,  its  own  sufficient  answer. 

The  facts  do  not  show  such  laches  as  constitute  a  defence  to  the 
plaintiff's  claim.  He  has  performed  fully  his  part  of  the  agree- 
ment, and,  after  the  repeated  acknowledgment  of  the  agreement 
by  the  decedent,  and  an  expression  of  willingness  on  his  part  to 
execute  the  deed  when  tendered,  the  plaintiff  tendered  it  and  exe- 
cution was  refused.  The  plaintiff's  failure  to  enforce  his  claim 
by  a  proceeding  sooner  begun  has  not  operated  as  a  disadvantage 
to  the  decedent,  nor  to  his  representatives  and  successors,  the 
defendants.  They  have  enjoyed  the  fruits  of  the  agreement,  and 
whatever  fault  there  is  has  been  their  own,  in  refusing  to  perform 
their  part  of  the  agreement. 

The  plaintiff  has  no  adequate  remedy  at  law.  A  real  action 
for  the  land  which  he  conveyed  to  the  decedent  cannot  be  main- 
tained. Relying  on  his  claim  for  a  conveyance  of  the  land  accord- 
ing to  the  terms  of  the  agreement,  he  prosecuted  no  claim  for 
money  damages.  But  damages  in  money  would  not  have  been 
compensation  for  the  loss  of  his  land,  and  he  could  not,  by  any 

I'udgment  in  an  action  for  money  damages,  have  been  restored  to 
lis  former  position ;  and  if  money  damages  could  have  been  re- 
covered, and  would  operate  as  a  payment  of  the  considei*ation,  the 
settlement  of  the  estate  has  now  proceeded  too  far  to  admit  of 
prosecuting  a  demand  at  law. 

The  alternative  prayer  in  the  bill  for  a  decree  for  the  value  of 
the  plaintiff's  interest  in  the  land  conveyed  to  his  brother,  under 
Gen.  Laws,  c.  198,  5.  22,  could  not  be  satisfied  without  further 
proceedings  for  the  sale  of  the  land  in  dispute,  the  administrator 
here  having  settled  his  account  and  paid  out  all  the  estate  in  his 
hands.  A  decree  for  specific  performance  would  more  directly 
reach  the  land,  save  the  expense  and  delay  of  further  proceedings* 
and  more  nearly  and  adequately  meet  the  requirements  of  justice • 
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The  exception  to  the  referee's  exclusion  of  Charles  Hnnkins's 
books  of  account  offered  to  contradict  the  plaintiff's  evidence,  that 
a  note  signed  by  the  plaintiff  and  another  brother  was  not  given 
to  the  decedent  for  the  plaintiff's  interest  in  the  land  in  Haverhill, 
and  had  been  paid,  cannot  be  sustained  on  any  ground  appearing 
from  the  facts  reported.  There  is  no  evidence  that  Charles's 
promise  to  convey  the  land  was  on  condition  of  the  payment  of 
the  note,  or  to  be  performed  when  the  note  was  paid,  or  that  the 
note  was  ever  the  plaintiff's  to  pay.  It  does  not  appear  that  the 
entries  in  the  books  had  any  connection  with  any  facts  or  trans- 
actions material  to  the  case,  or  that  they  were  relevant  to  any 
issue  tried  before  the  referee.  The  exception  to  the  exclusion  of 
this  evidence  is  overruled. 

Decree  according  to  the  referee^ %  report. 

Carpenter,  J.,  did  not  sit :  the  others  concurred. 


Shebhan,  Ey^Ty  V.  Hennessey. 

A  plaintiff  executor  may  testify  simply  to  identify  the  account  books  of 
the  deceased  without  admitting  the  defendant  to  testify  generally  in  the 
case. 

Whether  a  witness  may  be  recalled  for  further  examination  is  for  the  judge 
at  the  trial  to  decide. 

Assumpsit,  for  goods  sold  and  delivered  to  the  defendant  by  the 
deceased  and  charged  by  him  upon  his  books  of  account.  The 
plaintiff  did  not  elect  to  testify,  except  to  identify  the  books. 
The  defendant  offered  to  testify  that  she  did  not  owe  the  deceased 
for  the  goods.  The  offer  was  excluded,  and  the  defendant  excepted. 
The  defendant  also  asked  leave  to  recall  the  plaintiff,  and  show 
by  her  that  the  deceased  employed  a  clerk  in  his  store,  more  or 
less.     The  request  was  denied,  and  the  defendant  excepted. 

S.  W.  Emery^  for  the  plaintiff. 

Calvin  Page  and  John  Hatch^  for  the  defendant. 

Allen,  J.  Before  the  statute  of  1857,  permitting  parties  to 
actions  to  testify,  except  where  the  adverse  party  is  an  adminis- 
trator or  guardian  not  electing  and  refusing  to  testify,  books  of 
account  were  made  evidence  by  the  suppletory  oath  of  the  party, 
and  in  case  of  his  death  by  the  oath  of  his  administrator.  jDodge 
▼.  Morse,  3  N.  H.  232.  Since  that  statute,  books  of  account  of 
persons  deceased  and  of  those  under  guardianship  are  introduced 
in  evidence,  in  the  same  way  and  by  the  same  mode  of  proof  as 
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before,  without  regard  to  the  exception  (^Bailey  ▼.  Harvey^  60 
N.  H.  152,  155) ;  for  the  statute  was  designed  to  enlarge  and  not 
narrow  the  field  of  evidence,  and  nothing  is  excluded  under  the 
exception  which  was  admissible  before.  JPa^e  v.  Whidden,  69 
N.  H.  507,  511.  The  identification  by  the  plaintiflE  of  her  intes- 
tate's books  of  account,  in  the  mode  always  practised,  was  not  an 
election  by  her  to  testify,  nor  a  waiver  of  the  right  to  object  to 
the  defendant's  testifying  generally.  The  defendant  offered  to 
testify  to  no  fact  which  might  not  have  been  within  the  knowl- 
edge of  the  plaintiff's  intestate,  and  the  exclusion  of  her  testimony 
was  in  accordance  with  a  uniform  rule  established  by  numerous 
decisions.  No  injustice  appears  to  have  been  done,  and  if  any 
was  done,  it  would  only  be  shown  by  other,  evidence  than  the 
defendant's  own  testimony  Qffarvey  v.  Hilliard^  47  N.  H.  551, 
Cochran  v.  Langmaid^  60  N.  H.  571),  and  there  was  no  error  in 
excluding  it. 

The  defendant's  request  for  leave  to  call  the  plaintiff  and  inquire 
of  her,  against  objection,  whether  the  deceased  did  not  employ  a 
clerk  in  his  store,  was  an  attempt  to  compel  the  plaintiff,  an  ad- 
ministratrix, to  testify  against  her  will,  and  was  properly  refused. 
Whether  any  witness  should  be  recalled  is  a  question  to  be  deter- 
mined at  the  trial  term,  and  there  was  no  error  of  law  in  denying 
the  request. 

JEzceptions  overruled, 

Blodgett,  J.,  did  not  sit:  the  others  concurred. 


Leavitt,  ApX  V.  Leavitt. 

When  the  executor  named  in  a  will  fails  to  qualify,  an  administrator  with 
the  will  annexed  should  be  appointed  when  there  is  anything  to  be  done 
in  the  way  of  administration. 

Probate  Appeal.  Facts  agreed.  John  Johnson,  by  will, 
gave  his  niece,  Mary  Leavitt,  one  hundred  dollars  a  year,  to  be 
paid  to  her  by  his  executor  each  year  during  her  life ;  and  all  the 
residue  of  his  estate  he  gave  to  John  J.  Leavitt,.  whom  he  appoint- 
ed his  executor.  The  will  was  proved  Febraary  20,  1878,  but 
Leavitt  never  qualified  as  executor.  Immediately  after  proving 
the  will,  Leavitt  took  possession  of  the  estate,  and  occupied  the 
whole  of  it  until  his  death  in  1881.  While  so  in  possession  he 
executed  a  mortgage  of  a  portion  of  the  real  estate  to  secure  a  debt 
of  his  own.  After  his  death,  Sarah  M.  Leavitt,  the  af^llant.  was 
appointed  administratrix  of  his  estate,  and  afterwards,  under  a 
license  from  the  probate  court,  sold  all  the  real  estate  except  the 
portion  mortgaged  as  aforesaid.     During  his  lifetime  John  J.  paid 
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a  part  of  the  legacy  to  Mary  in  money,  and  since  his  death  his 
administratrix  has  done  the  same,  but  there  is  now  a  balance  due 
her  thereon.  For  the  purpose  of  collecting  the  amount  now  due, 
and  securing  future  payments,  said  Mary  caused  an  administrator 
to  be  appointed  on  the  estate  of  John  Johnson,  and  it  is  from  that 
appointment  that  this  appeal  is  taken. 

Mamton  ^  Emtman  and  Thomas  Leavitt^  for  the  appellant. 

John  Hatch^  for  the* appellee. 

Smitbe,  J.  In  this  case  there  is  an  unpaid  legacy.  The  person 
named  as  executor  never  qualified,  and  there  has  been  no  adminis- 
tration of  the  estate.  An  administrator  with  the  will  annexed  is 
necessary  for  the  payment  of  the  defendant's  legacy.  Whether 
the  legacy  is  a  charge  upon  land,  and  what  power  the  administrator 
may  have  to  recover  the  real  estate  mortgaged  by  Leavitt  or  sold 
by  his  administratrix,  are  questions  not  necessary  to  be  considered. 
The  appeal  should  be  dismissed,  and  the  decree  of  the  probate 
court  affirmed. 

Ca%e  discharged. 

Carpenteb,  J.,  did  not  sit :  the  others  concurred. 


State  v,  Hinman. 


A  statute  which  requires  that  certain  persons,  before  practising  dentistry' 
shall  procure  a  license,  and  exempts  others  of  the  same  class  and  profes- 
sion, under  similar  circumstances,  cannot  be  sustained  under  the  consti- 
tution of  this  state  or  of  the  United  States. 

Clark,  J.  This  is  an  indictment  under  c.  132,  Gen.  Laws,  for 
practising  dentistry  without  a  dental  degree  or  license.  The 
respondent  demurred  upon  the  ground  that  the  statute  is  uncon- 
stitutional. 

The  object  of  the  statute  upon  which  the  indictment  is  founded 
is  to  secure  the  possession  of  the  requisite  skill  and  learning  by 
practitioners  of  medicine,  surgery,  and  dentistry.  The  possession 
of  such  special  qualifications  as  to  knowledge  and  skill  is  so  essen- 
tial to  the  protection  of  the  lives,  health,  and  comfort  of  the  peo- 
ple of  the  state,  that  it  cannot  be  doubted  that  it  is  within  the 
power  of  the  legislature  to  secure  it  by  the  enactment  of  such  rea- 
sonable conditions  as  are  calculated  to  exclude  from  practice  those 
unfitted  therefor.  Hewitt  v.  Charier^  16  Pick.  353 ;  State  v.  State 
Med.  Ex.  Board,  82  Minn.  324 ;  Eastman  v.  State,  109  Ind.  278. 

Is  the  statute  repugnant  to  the  federal  or  state  constitution  in 
any  of  its  provisions  ?  It  is  contended  that  it  is  in  violation  of 
section  2  of  ai-ticle  4  of  the  constitution  of  the  United  States,  and 
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of  section  1  of  the  14th  amendment  to  the  constitution,  because 
it  discriminates  against  persons  engaged  in  the  same  business  or 
profession,  and  denies  to  them  the  equal  protection  of  the  laws ; 
and  that  it  is  in  violation  of  article  2,  part  first,  of  the  state  con- 
stitution, which  declares  that  all  men  have  the  natural,  essential, 
and  inherent  right  of  acquiring  and  possessing  property,  and  seek- 
ing and  obtaining  happiness. 

Section  3  of  c,  132,  Gen.  Laws,  upon  which  the  indictment 
is  founded,  provides  that  "It  shall  not  be  Jawful  for  any  person 
who  is  not  duly  authorized  to  practise  medicine  or  surgery  to 
practise  dentistry,  unless  such  person  has  received  a  dental  degree 
from  some  college,  university,  or  medical  school  authorized  to 
confer  the  same,  or  shall  have  obtained  a  license  from  the  New 
Hampshire  Dental  Society."  Section  6  provides  that  "  Each  per- 
son receiving  a  license  upon  examination  shall  pay  for  the  use  of 
the  society  granting  the  same  the  sum  of  five  dollars;  upon 
diploma,  one  dollar."  Section  8  declares  that  "  The  provisions  of 
the  preceding  sections  shall  not  apply  to  persons  who  have  resided 
and  practised  their  profession  in  the  town  or  city  of  their  present 
residence  during  all  the  time  since  January  first,  eighteen  hun- 
dred and  seventy-five,  nor  to  physicians  residing  out  of  the  state 
when  called  into  the  state  for  consultation  with  duly  licensed 
physicians,  or  to  attend  upon  patients  in  the  regular  course  of 
business." 

While  the  power  of  the  legislature  to  impose  restrictions  upon 
the  exercise  of  certain  trades  and  professions  for  the  protection  of 
the  public  is  unquestioned,  it  must  be  exercised  in  conformity  with 
the  constitutional  requirement  that  such  restrictions  must  operate 
equally  upon  all  persons  pursuing  the  same  business  or  profession 
under  the  same  circumstances.  The  constitutionality  of  a  statute 
cannot  be  sustained  which  selects  particular  individuals  from  a 
class  or  locality,  and  subjects  them  to  peculiar  rules,  or  imposes 
upon  them  special  obligations  or  burdens  from  which  others  in 
the  same  locality  or  class  are  exempt.  Cool.  Const.  Lim.  391. 
The  imposition  of  special  restrictions  or  burdens,  or  the  granting 
of  special  privileges  to  persons  engaged  in  the  same  business  under 
the  same  circumstances,  is  in  contravention  of  the  equal  right 
which  all  can  claim  in  the  enforcement  of  the  laws  and  in  the 
enjoyment  of  liberty  and  the  right  of  acquiring  and  possessing 
property. 

If  the  statute  had  declared  that  its  provisions  should  not  apply 
to  persons  practising  their  profession  in  the  city  of  Concord,  such 
an  arbitrary  discrimination  would  be  clearly  repugnant  to  the 
principle  of  constitutional  equality.  The  exemption  of  all  physi- 
cians, surgeons,  and  dentists  residing  and  practising  their  profes- 
sion in  Concord  from  the  burden  of  procuring  and  paying  for  a 
license,  and  the  subjection  of  all  other  persons  practising  the  same 
professions  elsewhere  in  the  state  to  the  expense  of  purchasing  a 
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license,  would  be  a  palpable  Tiolation  of  constitutional  rights. 
The  exemption  of  the  statute  of  persons  who  have  resided  and 
practised  their  profession  in  the  town  or  city  of  their  present  resi- 
dence during  all  the  time  since  January  1,  1875,  or  during  all 
the  time  from  January  1,  1875,  to  Januarpr  1,  1879,  from  its 
operation,  is  no  less  in  conflict  with  constitutional  provisions.  By 
an  arbitrary  test,  having  no  reference  to  skill,  learning,  or  fitness 
for  the  practice  of  the  profession,  certain  persons  are  exempted 
from  the  payment  of  a  license  fee  to  which  others  of  equal,  and 
perhaps  superior,  acquirements  and  experience  are  subjected.  It 
is  a  discrimination  founded  solely  upon  the  accidental  circumstance 
of  residence  or  of  a  change  of  residence,  and  falls  within  the  prohi- 
bition of  the  constitution. 

The  village  of  Penacook  is  partly  within  the  limits  of  the  city 
of  Concord  and  partly  in  the  town  of  Boscawen.  Suppose  that 
on  January  1, 1875,  two  persons,  neither  of  whom  had  received 
a  dental  degree,  were  residing  and  practising  dentistry  in  that 
part  of  the  village  of  Penacook  within  the  limits  of  Concord ; 
they  continued  in  practice  there  until  January  1,  1878,  when 
both  changed  their  place  of  residence,  one  removing  a  distance 
of  six  miles  to  the  city  of  Concord,  and  the  other  removing  a  dis- 
tance of  a  few  rods  to  the  Boscawen  portion  of  the  village  of  Pen- 
acook, and  both  have  continued  the  practice  of  their  profession  in 
their  respective  places  of  residence  ever  since:  under  the  provi- 
sions of  the  statute,  the  dentist  who  had  removed  his  residence  six 
miles  is  not  required  to  procure  a  license,  while  the  one  who  has 
removed  a  distance  of  a  few  rods  is  compelled  to  submit  to  an 
examination  and  pay  a  license  fee  of  five  dollars  to  enable  him  to 
continue  the  practice  of  his  profession,  because  he  changed  his 
residence  from  Concord  to  Boscawen. 

The  statute  also  discriminates  against  citizens  of  other  states. 
It  does  not  apply  to  persons  residing  and  practising  their  profes- 
sion in  the  same  town  or  city  in  this  state  from  January  1,  1875, 
to  January  1,  1879 ;  whereas  persons  who  have  resided  and  prac- 
tised their  profession  continuously  since  January  1,  1875,  in  the 
same  town  or  city  in  another  state  are  required,  upon  removing  to 
this  state,  to  procure  a  license  to  practise  their  profession. 

The  constitutional  objection  to  the  statute  is,  that  it  imposes 
the  burden  of  a  license  fee  upon  certain  persons,  and  exempts 
others  of  the  same  class  and  profession  under  similar  circum- 
stances and  conditions.  Soon  Ming  v.  Crowley^  113  U.  S.  703  ; 
Yick  Wo  V.  Hopkins,  118  U.  S.  356. 

Demurrer  sustained, 

Blodgett  and  Carpbntee,  J  J.,  did  not  sit:  the  others  con- 
curred. 

Calvin  Page,  for  the  defendant. 

Samuel  W.  Emery,  solicitor,  for  the  state. 
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ThynG,   Trustee,  V.  MoSES  ^  a. 

Ordinarily  the  beneficiaries  under  a  will  are  entitled  to  their  respective 
shares  of  the  estate  as  soon  as  they  can  be  determined ;  and  it  is  not 
necessary  to  wait  before  distribution  until  other  trusts  created  by  the 
will  are  fully  performed. 

Bill  in  Equity,  by  a  trustee,  under  the  vrWl  of  Theodore 
Moses,  for  construction  of  the  will,  and  direction  as  to  the  distri- 
bution of  trust  funds  now  in  his  hands.  The  will  gives  to  Ann  A. 
Moses,  daughter  of  the  testator,  '*  a  good  and  comfortable  support 
during  her  natural  life."  It  then  gives  the  interest  and  income  of 
certain  specified  sums  to  each  one  of  his  other  seven  children  for 
life,  the  principal  in  each  case  to  go  to  the  children  of  his  said 
children  per  stirpes.  A  residuary  clause  gives  the  residue  of  his 
estate  ''  to  my  said  children,  their  heirs  and  assigns  forever."  All 
the  children  except  two,  and  the  defendant  Abby  K.  Moses,  who 
is  the  widow  of  one  of  the  sons,  and  has,  by  the  will,  during  her 
life,  the  interest  a'nd  income  of  the  same  sum  as  her  late  husband 
had,  are  dead.  The  legacies  to  said  deceased  children  and  their 
children,  and  all  debts,  special  legacies,  and  other  charges  against 
the  estate,  have  been  paid.  The  balance  of  the  legacies  to  the  two 
living  children  and  to  the  heirs  of  the  husband  of  Abby  K.  Moses 
is  $7,179.44.  The  total  amount  now  in  the  trustee's  hands,  mostly 
in  bank  stocks,  is,  at  par,  $10,000.  The  market  value  is  consid- 
erably more.  The  ''surplus"  now  in  the  trustee's  hands  is  about 
$3,000  or  more,  if  the  stocks  are  reckoned  at  market  value.  The 
income  of  this  surplus  will  pay  all  expense  of  said  trust,  leaving 
the  entire  income  of  said  "capital  sums"  to  be  paid  to  the  leg- 
atees without  charge. 

The  question  is  now  raised  whether  said  surplus  should  not  be 
immediately  distributed ;  and  if  not,  what  part,  if  any,  of  the  income 
thereof  should  bear  of  the  expense  of  the  trust.  The  residuary 
legatees  claim  that  the  surplus  should  be  now  divided ;  and  that, 
in  any  event,  the  surviving  life  legatees  should  not  receive  more 
than  a  proportional  part,  about  72  per  cent.,  of  the  net  income  of 
the  whole  fund,  after  deducting  expenses,  leaving  about  28  per 
cent,  of  the  income  to  accumulate.  The  life  legatees  claim  that 
they  are  entitled  to  the  entire  income  of  their  several  legacies 
without  charge,  the  expenses  to  be  paid  from  the  income  of  the 
surplus. 

William  H.  Paine^  for  the  trustee. 
Marston  ^  Eastman^  for  the  life  legatees. 
C.  H.  Knight^  for  the  residuary  legatees. 
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Clark,  J.  The  trust  was  created  by  the  provisions  of  the  will 
respecting  the  life  legacies  and  the  support  of  Ann  A.  Moses. 
The  uncertainty  as  to  the  amount  which  would  be  required  for 
her  support  rendered  a  division  of  the  estate  impracticable  during 
her  lifetime ;  but  her  death  removed  the  uncertainty,  and  the 
debts  and  special  legacies  being  paid,  no  contingency  remains,  and 
no  reason  exists  why  a  distribution  of  the  estate  cannot  now  be 
made.  Ordinarily  the  beneficiaries  under  a  will,  unless  it  is  other- 
wise provided,  are  entitled  to  their  respective  shares  of  the  estate- 
as  soon  as  they  can  be  determined  and  distribution  can  reasonably 
be  made;  and,  unless  the  contrary  appears,  it  is  to  be  assumed 
that  the  testator  intended  that  distribution  should  be  made  aa 
soon  as  practicable.  Where  a  testator  by  his  will  bequeaths  to- 
his  executors  several  sums  of  money  in  trust  for  different  parties, 
each  trust  should  be  kept  distinct  from  the  others,  so  that  every 
step  in  its  management  may  be  distinctly  traceable  in  the  accounts- 
of  the  trustees  and  in  the  investments  they  make.  The  trust 
must  not,  through  investment,  be  complicated  \ifith  the  rights  of 
strangers,  or  required  to  share  in  the  losses  of  other  funds.  1 
Per.  Tr.,  s.  468;  Fowler  v.  Colt,  25  N.  J.  Eq.  202;  McCullough 
V.  McCvllough,  44  N.  J.  Eq.  313. 

The  amount  of  the  bequests  to  the  life  legatees  and  their  chil- 
dren is  a  definite  sum,  ascertained  to  be  $7,179.44.  The  balance^ 
of  the  estate  belongs  to  the  residuary  legatees ;  and  the  fact  that 
the  trust  has  not  been  fully  performed  as  to  the  life  legacies,  fur- 
nishes no  ground  for  withholding  from  the  residuary  legatees  the 
shares  to  which  they  are  entitled.  There  is  nothing  in  the  will 
indicating  that  the  testator  intended  that  the  distribution  of  the* 
estate  should  be  postponed  until  after  the  death  of  the  life  lega- 
tees ;  and  the  balance  of  the  fund  above  $7,179.44  should  be  dis* 
tributed  among  the  residuary  legatees. 

Decree  accordingly. 

Blodqbtt,  J.,  did  not  sit:  the  others  concurred. 


Dow  V.  Merrill  Sfa.,Ex*rs. 

Hie  election  of  an  executor  to  testify  in  a  suit  in  which  he  is  a  party  is  a 
waiver  of  bis  exception  to  testimony  of  the  other  party  which  had  been 
previoiisly  admitted  against  his  objection. 

If  the  executor  elects  to  testify  in  such  a  case,  the  other  party  is  then  enti- 
tled to  testify  generally  in  the  case. 

A  verdict  will  not  be  set  aside  because  the  judge  at  the  trial  omitted  to 
instract  the  jury  that  a  letter  properly  admitted  for  one  purpose  could 
not  be  considered  by  them  for  any  other  purpose  in  the  case,  there  hav- 
ing been  no  request*  for  such  specific  instruction. 
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Assumpsit,  for  labor  and  services  performed  for  the  testator, 
C  A.  Merrill,  in  his  lifetime.  Trial  by  jury.  Verdict  for  the 
plaintiflE.  Among  the  items  of  the  plaintiff's  claim  was  one  for 
keeping  and  training  a  colt  belonging  to  the  testator.  The  defend- 
ants claimed  that  the  colt,  concerning  which  the  charge  was  made, 
belonged  to  the  plaintiff  himself.  Sabject  to  the  defendants' 
exception,  the  plaintiff  was  permitted  to  testify  that  he  did  not 
claim  the  colt  only  for  the  keeping ;  that  he  had  boai-ded  and 
taken  care  of  him  ever  since  he  was  bought,  in  April,  1880.  Abner 
L.  Merrill,  one  of  the  executors,  subsequently  testified  in  the  case, 
and  the  plaintiff  was  then  allowed  to  testify  generally  to  the 
agreement  and  understanding  he  had  with  the  testator  with 
respect  to  his  compensation  for  services,  &c.,  and  the  defendants 
excepted.  Against  the  general  objection  of  the  defendants,  and 
subject  to  exception,  a  letter  written  by  the  plaintiff  to  the  "  Exec- 
utors of  C.  A.  Merrill's  will,"  dated  January  18, 1887,  was  admitted. 
The  letter  tended  to  contradict  a  portion  of  the  testimony  of 
Abner  L.  Merrill,,  but  was  not  admissible  for  any  other  purpose. 
The  defendants  move  to  set  aside  the  verdict. 

Marston  ^  Eastynan^  for  the  defendants.  The  court  erred  in 
allowing  the  plaintiff  to  testify  generally.  The  case  does  not 
show  that  the  executor  testified  to  any  transactions  to  which  the 
deceased,  if  alive,  might  have  testified,  and  the  fact  is,  that  his 
testimony  was  confined  to  what  had  transpired  between  the  plain- 
tiff and  himself  since  the  death  of  the  testator;  and  we  contend, 
as  a  matter  of  law,  that  the  executor  might  so  testify  without 
thereby  opening  the  door  for  all  the  fraud  and  perjury  that  may 
be  let  in  by  allowing  the  living  party  to  testify  to  matters  within 
the  knowledge  of  himself  and  the  deceased  only. 

The  plaintiff  relies  upon  the  authority  of  Ballou  v.  Tilton^  52 
N.  H.  605,  to  sustain  the  position  that  if  the  executor  testifies  at 
all,  then  the  opposite  party  may  come  in  with  everything  and  any- 
thing he  may  choose  to  say. 

That  case  is  one  of  comparatively  recent  impression,  and  the 
court  say  that  the  result  is  unsatisfactory.  We  submit  that  the 
reasons  given  to  support  it,  if  not  wholly  unsound,  are  manifestly 
insufficient. 

Section  16  of  c.  228,  Gen.  Laws,  provides  that  neither  party 
shall  testify  in  a  cause  where  the  adverse  party  is  an  administrator 
or  executor,  unless  the  administrator  or  executor  elects  to  testify. 
The  rule  that  statutes  are  to  be  interpreted  by  ascertaining  the 
intention  of  the  law-makers  is  old  and  familiar. 

The  court  say,  in  Ballou  v.  Tilton,  that  the  legislature  undoubt- 
edly intended  to  place  the  parties  upon  equal  grounds,  and  not  to 
allow  the  living  party  to  a  transaction  to  be  a  witness  to  it  when 
the  other  party,  being  dead,  cannot  testify ;  but  it  is  said  the  legis- 
lature failed  to  accomplish  its  probable  design  on  account  of  a 


Digitized  byCjOOQlC 


June,  1889.]  DOW  v.  MERRILL.  10» 

defect  in  the  statute,  and  the  plaintiff  in  his  brief  congratulates 
himself  upon  the  fact  that  the  alleged  blunder  has  received  both 
judicial  and  legislative  sanction.  We  submit,  however,  that  the 
statute  is  sufficient  to  effect  the  results  which  the  court  declare 
the  legislature  designed  it  to  accomplish,  and  that  the  law  has- 
failed  thus  far  because  it  has  not  been  properly  interpreted. 
^'Neither  party  shall  testify  when  the  adverse  party  is  an  admin- 
istrator or  an  executor."  This  language  is  plain,  and,  if  it  means 
anything,  the  plaintiff  cannot  testify  at  all  unless  the  executor  first 
elects  to  do  so.  The  court,  however,  have  said  that  the  plaintiff 
may  testify  to  everything  except  matters  concerning  which  the 
deceased  might  testify  if  living.  .  That  is,  he  may  testify,  although 
the  statute  says  he  cannot,  and  this  because  the  legislature  man- 
ifestly intended  to  preclude  such  parties  from  testifying  only  as  to 
matters  where  the  opposite  party,  if  alive,  might. 

No  valid  reason  can  bo  given  for  saying  that  because  the  execu- 
tor elects  to  testify  to  matters  between  himself  and  the  living 
party,  and  nothing  else,  then  the  plaintiff  shall  be  allowed  to  state 
fully  as  to  all  transactions  between  himself  and  the  deceased. 

The  court,  in  Ballou  v.  Tilton^  say  that  the  legislature  did  not 
intend  such  a  result,  but  that  they  failed  to  express  in  terms  what 
their  intention  was.  The  legislature  did  say  that  the  plaintiff 
could  not  testify  at  all  unless  the  executor  did ;  but  the  court  have 
held  that  he  may  to  a  certain  extent,  because,  as  a  matter  of  com- 
mon sense,  the  legislature  must  have  so  intended.  For  a  stronger 
reason,  we  submit  that  it  could  not  have  been  intended  to  let  the 
plaintiff  testify  to  matters  between  himself  and  the  executor,  and 
then,  because  the  executor  takes  the  stand  to  contradict  him, 
allow  the  plaintiff  to  come  in  and  testify  to  transactions  between 
himself  and  the  deceased,  concerning  which  neither  the  executor 
nor  anybody  else,  outside  of  the  plaintiff,  knows.  On  the  one 
hand,  we  allow  a  party  to  testify  when  the  statute  says  he  shall 
not,  because  it  is  the  manifest  intention  that  he  should ;  and  on 
the  other,  we  say  that  he  shall  not,  although  it  was  intended  he 
should,  because  the  statute  does  not  in  terms  so  declare. 

To  put  the  parties  upon  an  equal  footing,  the  executor  must  be 
allowed  to  contradict  the  plaintiff  respecting  transactions  between 
themselves;  but  to  allow  the  plaintiff  to  testify  to  everything 
because  the  executor  does  contradict  him  is  manifest  injustice. 
To  say  that  a  statute  is  broad  enough  to  allow  a  party  to  testify  to 
a  certain  extent  when  it  in  terms  declares  he  shall  not  testify  at 
all,  and  in  the  next  breath  to  declare  that  another  party  must  be 
precluded  from  testifying  to  a  certain  other  extent  because  the 
letter  of  the  law  does  not  give  the  right,  although  its  spirit  and 
intention  manifestly  do,  is  both  inconsistent  and  unreasonable. 

Thomas  Leavitt  and  Frink  ^  Batcheldevy  for  the  plaintiff. 


Digitized  byCjOOQlC 


110  DOW  V.  MERRILL.  [Rockingham, 

BliODGBTT,  J.  1.  The  election  of  the  executor  to  testify  was  a 
waiver  of  the  defendants'  exception  to  the  competency  of  the 
plaintiff's  precedent  testimony  (^Eastman  v.  Amoskeag  Co,^  44  N  H. 
143),  and  also  empowered  him  to  testify  generally  in  the  cause  as 
:a  matter  of  right.  "  Where  an  executor,  being  a  party  to  a  suit, 
has  elected'to  testify  in  the  cause,  the  court  has  no  discretionary 
power  to  reject  the  proffered  testimony  of  the  adverse  party,  even 
though  it  relate  to  conversations  between  himself  and  the  testator 
of  which  the  executor  has  no  knowledge,  and  which  he  could  have 
no  means  of  contradicting  or  explaining."  Ballon  v.  Tilton^  52 
N.  H.  605.  The  grounds  of  this  decision  are,  that  the  statute 
(Gen.  St.,  €.  209,  9.  16)  says,  in  unambiguous  language,  that  if 
an  executor  or  administrator,  being  a  party,  elects  to  testify,  the 
.adverse  party  may  testify,  and  that  the  discretion  conferred  upon 
the  court  by  section  17  is  limited  to  the  admission  and  not  to  the 
exclusion  of  the  testimony  of  the  survivor;  therefore  the  conclu- 
iiion  is,  that  whenever  the  executor  or  administrator  elects  to  tes- 
tify for  any  purpose  or  to  any  extent  whatever,  the  adverse  party 
may  then  testify  generally  and  without  restriction.  The  correct- 
ness of  this  view,  so  far  as  the  matter  of  discretion  is  involved, 
must  be  conceded ;  but  the  conclusion  arrived  at  is  not  free  from 
doubt,  inasmuch  as  it  plainly  defeats  the  purpose  of  the  statute, 
^nd  manifestly  works  injustice  and  oppression.  It  is  now,  how- 
ever, too  late  to  reconsider  the  question  of  the  correctness  of  this 
interpretation,  because,  after  calling  attention  to  the  design  of  the 
statute  to  put  parties  upon  equal  footing,  and  the  obvious  injustice 
of  allowing  the  survivor  to  testify  concerning  the  matter  in  dis- 
pute of  which  the  deceased  had  knowledge,  and  thus  to  give  evi- 
dence which  the  other  party,  being  dead,  could  not  contradict  or 
explain  simply  because  the  executor  has  elected  to  testify  upon  a 
different  and  independent  branch  of  the  case  concerning  whicn  the 
deceased  could  have  had  no  knowledge,  the  court  suggest  legisla- 
tive relief ;  but,  as  more  than  fifteen  years  have  elapsed  without 
the  requisite  legislation,  the  construction  adopted  in  Ballon  v.  TiU 
ton  must  be  regarded  as  having  received  the  legislative  approval. 

2.  Dow's  letter  was  properly  admitted  to  contradict  the  execu- 
tor. The  objection  to  its  admission  taken  at  the  trial  was  gen- 
eral and  not  special ;  and  to  a  general  objection  to  evidence  the 
only  question  is,  whether  it  is  admissible  for  any  purpose.  Wyman 
V.  PerkinSy  39  N.  H.  218.  The  defendants  do  not  deny  the  com- 
petency of  the  letter  for  the  purpose  indicated,  but  they  contend 
that  inasmuch  as  it  contained  what  purported  to  be  a  promise  by 
the  deceased  to  pay  the  plaintiff  for  his  services,  the  jury  should 
have  been  instructed  that  they  could  consider  it  only  upon  the 
•question  of  the  executor's  credibility.  However  well  founded  this 
•contention  may  be,  it  comes  too  late.  No  instructions  were 
requested  on  this  point;  and  if  the  defendants  desired  to  have  the 
-consideration  of  the  letter  limited,  as  they  now  contend  it  should 
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have  been,  they  should  have  asked  the  court  so  to  instruct  the 
jury.  Moore  v.  J?ow,  11  N.  H.  547,  557 ;  Hayward  v.  Bath^  38 
N.  H.  188;  State  v.  Flanders,  38  N.  H.  324;  Wyman  v.  Perkins, 
supra;  Boyce  ▼.  Cheshire  R.  JR.,  43  N.  H.  627. 

3.  Dow  being  a  competent  witness  as  to  the  ownership  of  the 
colt,  this  exception  has  of  course  no  validity. 

Exceptions  overruled, 

Clabk,  J.,  did  not  sit :  the  others  concurred. 


Dbuey  v.  Amoskeag  Fire  Ins.  Co. 

Motions,  the  decision  of  which  requires  the  hearing  and  weighing  of  evi- 
dence, are  for  the  trial  term,  and  when  considered  there  will  not  be  re- 
examined at  the  law  term. 

Assumpsit,  on  a  policy  of  insurance.  The  question  of  the 
amount  of  the  loss  was  referred  by  agreement  of  the  parties,  and 
all  other  defences  were  waived.  Relying  upon  this  agreement, 
Joseph  F.  Wiggin  advanced  to  the  plaintiff  $500,  taking  as  security 
therefor  an  assignment  of  the  plaintiff's  interest  in  the  policy. 
At  the  argument  of  the  cause  before  the  referees,  some  days  after 
the  evidence  was  closed,  the  defendants  requested  the  referees  to 
find  and  report  that  the  plaintiff,  in  his  written  proof  of  loss,  with 
intent  to  defraud  the  defendants,  falsely  overstated  the  cost  and 
value  of  a  large  number  of  the  articles  destroyed,  and  that,  at  the 
hearing,  he  wilfully,  knowingly,  and  falsely  swore  that  the  cost 
and  values,  as  given  by  him  in  his  proof  of  loss,  were  correct. 

Upon  the  return  of  the  report  stating  the  amount  of  the  loss, 
the  defendants  moved  that  the  same  be  recommitted,  with  instruc- 
tions to  the  referees  to  report  the  foregoing  facts.  The  motion 
was  denied,  and  the  defendants  excepted.  The  defendants  there- 
upon moved  to  be  relieved  from  the  agi'eement  as  to  the  reference. 
The  court  denied  the  motion  on  the  ground  that  it  was  not  season- 
ably made,  and  that  the  defendants  should  have  applied  for  relief 
to  the  referees  before  the  hearing  was  closed.  The  defendants' 
counsel  did  not  apply  to  the  referees  for  such  relief,  because  they 
supposed  the  referees  had  no  iurisdiction,  and  now  moved  that 
the  report  be  recommitted  for  the  purpose  of  making  application 
to  the  referees.  The  motion  was  denied.  The  defendants  also 
moved  that  the  report  be  set  aside,  because  the  referees  declined 
to  rule  as  requested.  This  motion  was  also  denied;  and  to  all  the 
foregoing  rulings  the  defendants  excepted. 
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Wiggin  ^  Femald  and  W.  S.  Moody  (of  Massachusetts),  for  the 
plaintiff. 

Marston  ^  Eastman  and  Leach  ^  Stevens^  for  the  defendants. 

Blodgett,  J.  An  examination  of  this  case  shows  that  by  the 
agreement  of  the  parties  the  only  question  to  be  passed  upon  by 
the  referees  was  the  amount  of  the  plaintiff's  loss  by  fire  under  the 
policy  of  insurance  issued  to  him  by  the  defendants,  and  that  in 
consideration  of  the  plaintiff's  assent  to  the  agreement,  the  defend- 
ants waived  all  defences  going  to  the  maintenance  of  the  action. 

The  purpose  to  be  accomplished  being  a  legitimate  and  proper 
one,  and  there  being  no  proof  that  the  agreement  is  not  what  the 
parties  mutually  intended  to  make  it,  or  that  it  was  entered  into 
by  the  defendants  through  fraud,  accident,  or  mistake,  no  grounds 
of  relief  are  presented  (Page  v.  BrewsterSj  54  N.  H.  184, 187, 188)  ; 
nor  is  any  question  of  law  raised  by  the  exception  of  the  defend- 
ants to  the  denial  of  their  motions,  (1)  to  be  relieved  from  their 
agreement  by  the  court,  and,  failing  in  this,  (2)  that  the  report 
be  recommitted  for  the  purpose  of  making  such  application  to 
the  referees.  Motions  of  this  character,  the  decision  of  which 
requires  the  hearing  and  weighing  of  evidence,  are  for  the  trial 
term ;  and  when  they  are  considered  and  decided  there  they  will 
not  be  reconsidered  here. 

No  legal  objection  appears  to  the  validity  of  the  award.  The 
referees  having  no  authority  to  find  or  determine  anything  but  the 
amount  of  the  plaintiff's  actual  loss,  time  need  not  be  spent  in 
discussing  the  obvious  correctness  of  their  ruling,  that  the  plaintiff 
was  entitled  to  recover  as  damages  only  the  $500  advanced  to  him 
by  Wiggin,  or,  in  considering  this  failure,  to  find  and  report  the 
facts  as  to  the  plaintiff's  alleged  fraudulent  overvaluation  of  his 
property.  If,  however,  these  facts  had  been  found  and  reported, 
and  proved  all  that  the  defendants  claim  for  them,  they  would  be 
immaterial  as  matter  of  law,  and  could  not  be  permitted  to  avail 
the  defendants,  under  the  agreement,  because  their  only  possible 
effect  would  be  to  defeat  the  action  entirely  by  avoiding  the  policy 
for  fraud  in  the  proofs  of  loss,  and  thus  unjustly  give  the  defend- 
ants the  beliefit  of  a  defence  which  they  had  not  only  expressly 
waived,  but  one  also  of  which  they  were  fully  cognizant  at  the 
time  the  reference  was  agreed  upon,  as  distinctly  appears  by  their 
affidavit  for  a  continuance  of  the  case  filed  at  a  previous  trial  term 
of  this  court,  and  which  is  now  a  part  of  its  records. 

The  plaintiff  is  entitled  to  judgment  for  the  amount  of  his  loss 
as  reported  by  the  referees. 

Exceptions  overruled. 

Carpenteb,  J.,  did  not  sit :  the  others  concurred. 
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State  v.  Pbnnoyeb. 

One  of  two  classes  of  physicians,  differing  only  in  respect  to  residence,  can- 
not be  subjected  to  the  expense  of  obtaining  a  license  from  which  the 
other  is  exempt. 

ImoiCTMBNT,  for  practising  medicine  without  a  license.  The 
defendant  moved  to  qaash. 

S.  W.  Emery ^  solicitor,  for  the  state. 

Greorge  E.  Hodgdon^  for  the  defendant. 

Cabpentbr,  J.  "  It  shall  not  be  lawful  for  any  person  to 
practise  medicine  .  .  .  unless  such  person  shall  have  obtained 
a  license  from  some  medical  society  organized  under  the  laws  of 
this  state     .     .     . 

"Every  medical  society  organized  under  the  laws  of  this  state 
shall  .  .  .  elect  a  board  of  censors  consisting  of  three  mem- 
bers, .  .  .  which  board  shall  have  authority  to  examine  and 
license  persons  to  practise  medicine.  .  .  .  The  board  shall 
issue  licenses  without  examination  to  all  persons  who  furnish  evi- 
dence by  diploma  from  some  medical  school  authorized  to  confer 
degrees  in  medicine  .  .  .  when  said  board  is  satisfied  that  the 
person  presenting  such  diploma  has  obtained  it  after  pursuing 
some  prescribed  course  of  study  and  upon  due  examination. 

"  Each  person  receiving  a  license  upon  examination  shall  pay 
for  the  use  of  the  society  granting  the  same  the  sum  of  five  dol- 
lars ;  upon  diploma,  one  dollar. 

"If  any  person  shall  practise  medicine  .  .  .  without  being 
duly  authorized  as  provided  in  this  chapter  ...  he  shall  be 
punished  by  fine  of  not  more  than  three  hundred  dollars  for  each 
offence. 

"The  provisions  of  the  preceding  sections  shall  not  apply  to 
persons  who  have  resided  and  practised  their  profession  in  the 
town  or  city  of  their  present  residence  during  all  the  time  since 
January  1st,  1876,  nor  to  physicians  residing  out  of  the  state  when 
called  into  the  state  for  consultation  with  duly  licensed  physicians, 
or  to  attend  upon  patients  in  the  regular  course  of  business." 
G.  L.,  c.  132,  M.  1,  2,  6-8.  The  General  Laws  (by  which  c,  18, 
Laws  1876,  was  repealed)  took  effect  January  1, 1879.  G.  L., 
<?.  291,  ««.  1-14.  All  physicians,  except  those  who  practised  all 
the  time  between  January  1,  1876,  and  January  1, 1879,  and  dur- 
ing that  period  did  not  remove  from  one  town  to  another,  are 
required  to  obtain  a  license,  and  pay  therefor  five  dollars  or  one 
dollar,  according  as  it  may  be  issued  upon  examination  or  upon 
diploma. 

VOL.  LXY.    9 
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The  law  cannot  discriminate  in  favor  of  one  citizen  to  the  detri- 
ment of  another.  The  principle  of  equality  pervades  the  entire 
constitution.  The  bill  of  rights  declares  expressly  that  all  govern- 
ment is  "  instituted  for  the  general  good,  for  the  common  benefit, 
protection,  and  security  of  the  whole  community,  and  not  for  the 
private  interests  or  emolument  of  any  one  man,  family,  or  class  of 
men ; "  that  "  every  member  of  the  community  has  a  right  to  be 
protected  by  it  in  the  enjoyment  of  his  life,  liberty,  and  property 
.  .  .  is  therefore  bound  to  contribute  his  share  in  the  expense 
of  such  protection,"  and  is  "entitled  to  a  certain  remedy  by  having 
recourse  to  the  laws  for  all  injuries  he  may  receive  in  his  person, 
property,  or  character."  Bill  of  Rights,  arts.  1,  10,  12,  14.  All 
the  declarations  of  right  are  imbued  with  the  same  spirit.  With 
them  the  body  of  the  constitution  is  in  full  conformity.  To  secum 
to  all  as  perfect  equality  of  privilege  and  of  burden  as  human  wis- 
dom permits,  was  the  chief  end  sought  by  the  framers  of  the  instru- 
ment. To  this  all  other  purposes  were  mcidental  and  subordinate. 
"  The  bill  of  rights  is  a  bill  of  their  equal  private  rights,  reserved 
by  the  grantors  of  public  power."  State  v.  Expre%%  Co.^  60  N.  H. 
260.  "  The  reservations  could  not  be  more  clearly  expressed.  If 
the  right  of  equality  is  not  secured  by  them,  it  can  never  be  se- 
cured by  any  written  instrument.  .  .  .  The  legal  value  of  the 
reservations  is  in  their  ability  not  to  suggest  or  advocate  a  theory 
of  human  rights,  but  to  carry  a  theory  into  practical  effect,  and 
insure  the  enjoyment  of  the  rights  reserved."  Q-ould  v.  Raymond^ 
69  N.  H.  276. 

All  taxation  must  be  equal.  Opinion  of  the  Justices^  4  N.  H.  666 ; 
Smith  V.  Burley^  9  N.  H.  423,  437 ;  Morrison  v.  Manchester^  68 
N.  H.  638,  648,  660 ;  Udes  v.  Boardman,  68  N.  H.  680 ;  Carpen- 
ter V.  Dalton^  68  N.  H.  616 ;  First  National  Bank  v.  Concord ^  69 
N.  H.  76,  77,  78 ;  Berry  v.  Windham,  69  N.  H.  288;  Robinson  v. 
Dover,  69  N.  H.  621 ;  Railroad  v.  State,  60  N.  H.  87,  94;  Mills 
Co.  V.  Location,  60  N.  H.  166 ;  State  v.  Express  Co.,  60  N.  H.  219; 
Society  v.  Manchester,  60  N.  H.  342,  347 ;  Curry  v.  Spencer,  61 
N.  H.  624;  Telephone  Co.  v.  State,  63  N.  H.  167,  169;  Railroad 
V.  State,  63  N.  H.  671,  673;  Boody  v.  Watson,  64  N.  H.  162; 
Holt  V.  Antrim,  64  N.  H.  284.  This  is  merely  an  example  of  the 
universal  equality  of  right  which  the  constitution  secures  to  all. 
The  legislature  cannot  by  special  act  authorize  a  particular  guard- 
ian of  a  minor  to  make  a  valid  conveyance  of  his  ward's  estate, 
because  the  exercise  of  such  a  power  by  the  legislature  "  is  in  its 
nature  both  legislative  and  judicial,"  and  "  under  our  institutions 
all  men  are  viewed  as  equal,  entitled  to  enjov  equal  privileges, 
and  to  be  governed  by  equal  laws.  If  it  be  nt  and  proper  that 
license  should  be  given  to  one  guardian,  under  particular  circum- 
stances, to  sell  the  estate  of  his  ward,  it  is  fit  and  proper  that  all 
other  guardians  should,  under  similar  circumstances,  have  the 
same  license.     This  is  the  very  genius  and  spirit  of  our  institu- 
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tions."  Opinion  of  the  Justices^  4  N.  H.  572,  678.  For  similar 
reasons  the  legislature  cannot  grant  a  new  trial  in  a  particular 
action.  Such  an  act  is  ^^not  to  promulgate  an  ordinance  for  a 
whole  class  of  rights  in  the  community,  but  to  make  the  action  of 
a  particular  individual  an  exception  to  all  standing  laws  on  the 
subject  in  controversy."  ''An  act  which  operates  on  the  rights  or 
property  of  only  a  few  individuals  without  their  consent  is  a  vio- 
lation of  the  equality  of  privileges  guaranteed  to  every  subject." 
Merrill  v.  Sherburne,  1  N.  H.  199,  212,  214,  215 ;  Clark  v.  Clark, 
10  N.  H.  380,  385.  It  cannot  authorize  the  foreclosure  of  a  mort- 
gage  by  a  method  not  applicable  to  other  like  mortgages  (^Railroad 
V.  Elliot,  52  N.  H.  387,  393, 400),  require  or  empower  some  towns 
and  not  othiers  to  relieve  federal  military  conscripts  from  the  per- 
formance of  their  public  duty  by  the  payment  of  money,  or  compel 
some  jurors  to  perform  jury  service  for  less  compensation  than  is 
paid  to  others  for  the  same  service.  Bowles  v.  Jjandaff,  59  N.  H. 
164,  194,  195;  Gould  v.  Raymond,  59  N.  H.  260,  277,  278.  No 
one  citizen  or  class  of  citizens  can  by  law  be  charged  with  the 
performance  of  duties  or  subjected  to  burdens  not  oy  law  made 
incumbent  upon  all  other  citizens  in  the  same  circumstances. 

The  fourteenth  amendment  of  the  constitution  of  the  United 
States,  providing  that "  no  state  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  immunities  of  citizens  of  the 
United  States  .  .  .  nor  deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  the  laws,  adds  nothing  to  the 
rights  and  liberties  of  the  citizens  of  this  state.  It  merely  con- 
firms to  them  by  federal  sanction  the  rights  secured  by  the  action 
of  their  ancestors  a  century  ago.  It  has  wrought  no  change  in 
the  law  of  the  state.  An  enactment  obnoxious  to  this  provision 
of  the  national  constitution  is  in  New  Hampshire  no  more  ineffect- 
ive than  it  would  be  in  its  absence. 

The  decisions  of  the  federal  court  are  conclusive  on  the  question 
of  the  validity  of  statutes  under  the  federal  constitution,  and  are 
authority  to  be  weighed  on  the  question  of  their  validity  under  the 
constitution  of  the  state.  In  Missouri  v.  Lewis,  101  u.  S.  22,  31, 
the  court  say,  the  amendment  "has  respect  to  persons  and  classes 
of  persons.  It  means  that  no  person  or  class  of  persons  shall  be 
denied  the  same  protection  of  the  laws  which  is  enjoyed  by  other 
persons  or  other  classes  in  the  same  place  and  under  like  circum- 
stances." In  Barbier  v.  Connollt/,  li3  U.  S.  31,  62,  the  court  say, 
'the  fourteenth  amendment  "  undoubtedly  intended  not  only  that 
there  should  be  no  arbitrary  deprivation  of  life  or  liberty,  or  arbi- 
trary spoliation  of  property,  but  that  equal  protection  and  security 
shoold  be  given  to  all  under  like  circumstances  in  the  enjoyment 
of  their  personal  and  civil  rights ;  that  all  persons  should  be 
equally  entitled  to  pursue  their  happiness  and  acquire  and  enjoy 
property ;  that  they  should  have  like  access  to  the  courts  of  the 
country  for  the  protection  of  their  persons  and  property,  the  pre- 
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vention  and  redress  of  wrongs,  and  the  enforcement  of  contracts ; 
that  no  impediment  should  be  interposed  to  the  pursuits  of  any 
one  except  as  applied  to  the  same  pursuits  by  others  under  like 
circumstances ;  that  no  greater  burdens  should  be  laid  upon  one 
than  are  laid  upon  others  in  tbe  same  calling  and  condition.  .  .  . 
Class  legislation  discriminating  against  some  and  favoring  others 
is  prohibited,  but  legislation  which,  in  carrying  out  a  public  pur- 
pose, is  limited  in  its  application,  if  within  the  sphere  of  its  ope- 
ration it  affects  alike  all  persons  similarly  situated,  is  not  within 
the  amendment."  It  was  accordingly  held  that  a  municipal  ordi- 
nance prohibiting  washing  and  ironing  in  public  laundries  during 
certain  hours  wifchin  certain  territorial  limits  was  not  invalid. 
See,  also.  Soon  Hing  v.  Crowley,  113  U.  S.  708,  708,  709.  But  an 
ordinance  regulating  laundries,  which  confers  upon  the  municipal 
oflBcers  an  arbitrary  power  to  give  or  withhold  consent  for  persons 
to  carry  on  the  business  without  regard  to  their  competency, — 
which  makes  arbitrary  discrimination  founded  on  difference  of 
race  between  persons  otherwise  in  similar  circumstances, — ^is  a 
violation  of  the  fourteenth  amendment.  Yick  Wo  v.  Hopkins^  118 
U.  S.  356.  In  Hayes  v.  Missouri,  120  U.  S.  68,  it  was  held  that  a 
statute  allowing  the  state  in  capital  cases  fifteen  peremptory  chal- 
lenges to  jurors  in  cities  having  a  population  of  over  100,000,  while 
only  eight  are  allowed  in  other  places,  is  not  obnoxious  to  the 
amendment.  The  court  say  (».  71), — "The  fourteenth  amend- 
ment to  the  constitution  of  the  United  States  does  not  prohibit 
legislation  which  is  limited  either  in  the  objects  to  which  it  is 
directed,  or  by  the  territory  within  which  it  is  to  operate.  It 
merely  requires  that  all  persons  subjected  to  such  legislation  shall 
be  treated  alike  under  like  circumstances  and  conditions,  both  in 
the  privileges  conferred  and  in  the  liabilities  imposed."  In  Minr 
neapolis  Railway  Co.  v.  Beckwith,  129  U.  S.  26,  29,  30,  the  doc- 
trine of  the  foregoing  cases  is  affirmed.  "  Equality  of  protection," 
says  Field,  J.,  "  implies  not  merely  equal  accessibility  to  the 
courts  for  the  prevention  or  redress  of  wrongs  and  the  enforcement 
of  rights,  but  equal  exemption  with  others  in  like  condition  from 
charges  and  liabilities  of  every  kind." 

The  preservation  of  the  life  and  health  of  the  people  is  one  of 
the  chief  ends  of  government.  The  power  of  the  legislature  to 
regulate  the  practice  of  medicine  by  general  laws  applicable  to  all 
who  engage  in  it  is  as  unquestionable  as  its  authority  to  adopt 
measures  tending  to  suppress  the  sources  of  disease,  to  avert  the 
spread  of  contagion,  prevent  the  adulteration  of  provisions,  the 
sale  of  unwholsome  food,  and  to  legislate  in  various  other  particu- 
lars for  the  protection  of  the  pubUc  health.  G.  L.,  cc.  Ill,  112, 
113,  122,  125,  126,  127,  129,  133;  State  v.  Campbell,  64  N.  H. 
402 ;  State  v.  Marshall,  64  N.  H.  549 ;  Sta4^e  v.  JBtnman,  ante  108. 

The  purpose  of  the  statute  is  to  protect  the  public  from  the  im- 
posture and  fraud  of  quacks  and  charlatans.     Q-age  v.  Censors^  63 
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N.  H.  92,  94.  To  this  end  all  who  practise  medicine,  and  have 
not  either  obtained  a  license  or  resided  and  practised  in  some  one 
town  of  the  state  during  the  prescribed  period,  are  subjected  to  a 
fine.  Practitioners  are  divided  into  two  classes, — (1)  those  who 
have  and  (2}  those  who  have  not  resided  continuously  in  some 
one  town  of  the  state  during  the  four  years  beginning  January  1, 
1875.  The  latter  class  must,  while  the  former  need  not,  pay  five 
dollars,  or  one  dollar,  each,  as  the  case  may  be,  for  a  license,  in 
order  to  continue  their  business.  If  all  physicians  alike,  as  well 
those  who  have  as  those  who  have  not  resided  and  practised  during 
the  specified  period  in  a  single  town,  were  required  to  procure  and 
pay  for  a  license,  it  may  be  that  the  statute  would  be  open  to  no 
constitutional  objection.  State  v.  Chreen^  112  Ind.  462 ;  State  v. 
Dent^  26  W.  Va.  1.  Whether  it  would  or  not,  is  not  now  the 
question.  The  present  objection  is  not  to  the  rule  of  evidence  by 
which  the  statute  requires  qualification  to  practise  to  be  deter- 
mined. It  is  not  that  residence  and  practice  during  the  specified 
time  in  one  place  is  made  sufficient  evidence  of  fitness — equivalent 
to  a  diploma — ^rendering  an  examination  unnecessary.  It  is,  that 
of  those  physicians  who  are  declared  by  the  statute,  or  under  its 
provisions  are  found,  qualified  to  practise,  some  are  and  others  are 
not  subjected  to  the  burden  of  obtaining  a  license.  Exemption 
from  the  burden  is  made  to  depend  not  upon  integrity,  education, 
and  medical  skill,  but  upon  a  continuous  dwelling  in  one  place  for 
a  certain  time.  The  test  is  not  merit,  but  unchanged  residence. 
It  is  an  arbitrary  discrimijiation  permitting  some  and  forbidding 
others  to  carry  on  their  business,  without  regard  to  their  compe- 
tency, or  to  any  material  difference  in  their  situation.  For  the 
right  to  continue  the  pursuit  of  his  profession,  one  physician  is 
not,  while  another,  his  neighbor,  who  may  be  his  equal  or  superior 
in  learning,  experience,  and  ability,  is,  required  to  pay  five  dollars. 
This  is  not  the  equality  of  the  constitution.  The  magnitude  of  the 
unequal  burden  is  not  material.  If  any  inequality  were  permis- 
sible, the  discrimination  might  be  made  prohibitory,  and  a  monop- 
oly of  the  business  given  to  physicians  who  have  resided  in  a  town 
or  city  for  a  specified  time.  State  v.  JSxpress  Co.^  60  N.  H.  219, 
263;  M'Cvlloch  v.  Maryland,  4  Wheat.  316,  427,  431,  432. 

Indictment  quashed. 

Blodgett,  J.,  did  not  sit:  the  others  concurred. 


Harvey  v.  Northwood. 

Leave  to  file  a  new  and  corrected  claim  for  damages  against  a  town  for 
injuries  on  a  highway  will  be  granted  if  the  defect  in  the  original  notice 
oecorred  through  mistake  and  accident  for  which  the  plaintiff  was  not  at 
fault,  and  if  it  appears  that  manifest  injustice  would  otherwise  be  done. 
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Bingham,  J.  The  plaintiff  was  injured  on  a  highway  in  North- 
wood,  March  11,  1888.  On  the  20th  of  the  same  month  he  filed 
his  written  statement,  ander  oath,  in  compliance  with  the  require- 
ments of  Gen.  Laws,  c.  75,  «.  7,  as  amended  by  Laws  1885,  c.  65, 
s.  1,  except  that  the  plaintiff's  attorney,  who  prepared  his  state- 
ment, erred  in  averring  the  date  of  the  injury  to  be  the  12th  instead 
of  the  11th  of  March. 

It  appears  that  the  error  happened  through  a  mistake  and  acci- 
dent for  which  the  plaintiff  was  not  in  fault,  and  that  manifest 
injustice  would  be  done  if  he  should  not  be  allowed  to  file  a  new 
claim.  Whether  the  error  in  naming  the  day  on  which  the  injury 
happened  occurred  without  the  fault  of  the  plaintiff,  and  whether 
manifest  injustice  would  be  done  to  him  if  he  should  not  be  al- 
lowed to  file  his  new  claim,  were  questions  of  fact  to  be  found  at 
the  trial  term,  and  are  not  generally  considered  at  the  law  term. 
Sewell  V.  Webster^  59  N.  H.  586.  These  questions  were  both  found 
by  the  court  at  the  trial  term  on  evidence  which  is  not  reported. 
It  does  not  appear  that  these  findings  were  not  made  upon  compe- 
tent evidence.  Injustice  might  be  done  to  the  plaintiff  if  he  should 
be  deprived  of  the  right  to  litigate  the  cause  of  action  described  in 
his  first  sworn  statement,  because  his  attorney,  without  his  fault, 
committed  an  error  in  stating  the  day  on  which  the  accident 
occurred.  The  case  is  governed  by  Bolles  v.  DcUton^  59  N.  H.  479, 
and  Kelsea  v.  Manchester^  64  N.  H.  570. 

Exceptions  overruled, 
Clark,  J.,  did  not  sit :  the  others  concurred. 
Drury  ^  Felch^  for  the  plaintiff. 
Bumham  ^  Brown^  for  the  defendants. 


Fall  v.  Haines,  Ex^x, 

The  mere  delivery  of  money  by  A  to  B  is  not  evidence  of  B's  promise  to 
repay  it. 

Assumpsit,  against  the  executrix  of  John  S.  Haines,  for  money 
had  and  received.  The  plaintiff  put  in  evidence  two  checks,  drawn 
by  him  on  a  bank,  payable  to  and  endorsed  by  said  John  ;  and  the 
defendant  admitted  that  John  received  the  amounts  of  the  checks 
from  the  plaintiff's  deposit  in  the  bank.  One  check,  dated  June 
28,  1880,  was  for  12,110.56,  and  the  other,  dated  September  81, 
1881,  was  for  $560.47.  A  nonsuit  was  ordered,  and  the  plaintiff 
excepted. 
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J,  A,  Egderly  and  W.  S.  Pierce^  for  the  plaintiff. 

6?.  E.  Beacham  and  Frink  ^  Batchelder^  for  the  defendant.  A 
cancelled  check  is  not  evidence  of  a  debt  due  the  drawer  from  the 
payee.  ^^  The  natural  inference  from  giving  a  check  is,  that  it 
was  given  in  payment  of  a  debt  due  the  payee  from  the  drawer." 
Pars.  Notes  84;  Fletcher  y.  Manning,  12  M.  &  W.  670.  "A  check 
presented  and  paid  is  no  evidence  of  money  lent  or  advanced  by 
the  banker  to  the  customer.  On  the  contrary,  it  is  prima  facie 
evidence  of  the  repayment,  to  the  amount  of  the  check,  by  the 
banker  to  the  customer,  of  money  lodged  previously  in  the  banker's 
hands."  Byles  Bills  83;  Flemming's  E^rs  v.  McClain,  13  Pa.  St. 
177 ;  Baker  v.  Williamson^  4  Pa.  St.  469.  Unless  it  is  shown  upon 
what  consideration  and  under  what  circumstances  a  check  is  given, 
proof  of  its  delivery  and  payment  is  not  sufficient  evidence  of  a 
debt.     AvheH  v.  WaUh,  4  Taun.  293. 

Doe,  C.  J.  The  plaintiff,  having  paid  John  $2,110.56  at  one 
time,  and  $560.47  fifteen  months  afterward,  produces  no  notes  or 
other  written  evidence  of  John's  express  promises  to  rep^  those 
sums,  and  no  evidence  that  there  were  such  writings.  The  evi- 
dence introduced  at  the  trial  does  not  shift  the  burden  of  proof, 
and  has  no  tendency  to  show  it  to  be  more  probable  that  the  pay- 
ments were  loans  than  that  they  were  payments  of  debts,  or  parts 
of  other  transactions  that  would  not  include  the  receiver's  obliga- 
tion of  repayment. 

Exceptions  overruled. 

Blodoett,  J.,  did  not  sit :  the  others  concurred. 


Tucker  §•  a.,  Ap*t8,  v,  Beacham,  Assignee, 

No  decree  of  distribution  of  the  assets  of  an  insolvent  debtor  can  be  made 
where  none  of  the  claims  were  proved  within  one  month  after  the  filing 
of  the  assignment,  and  farther  time  was  not  given  by  the  judge  of  pro- 
bate upon  cause  shown. 

Clark,  J.  This  is  an  appeal  from  a  decree  for  distribution  of 
the  assets  of  an  insolvent  debtor  under  the  statute  relating  to 
assignments  for  the  benefit  of  creditora.  The  right  of  the  plain- 
tiffs to  appeal  as  parties  aggrieved  is  not  questioned  by  the  defend- 
ants. 

The  time  allowed  by  the  statute  governing  assignments  (G.  L., 
€,  140 ;  Laws  of  1885,  c.  85)  for  the  presentation  of  claims  against 
the  debtor  is  one  month  after  the  filing  of  the  assignment,  unless 
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the  judge  of  probate,  upon  cause  shown,  shall  give  a  further  time, 
not  exceeding  two  months  additional;  and  the  estate  shall  be 
closed,  and  a  final  distribution  made  within  one  year  from  the  date 
of  the  assignment,  unless  the  judge  of  probate,  for  good  cause,  and 
upon  the  written  consent  of  a  majority  in  number  of  the  creditors 
owning  a  majority  in  amount  of  the  debts,  shall  gi^ant  further 
time.     Laws  of  1886,  c.  85,  «.  6. 

The  assignment  was  filed  January  12, 1887 ;  the  list  of  creditors, 
January  19 ;  the  schedule  of  assets,  January  26  ;  notice  to  cred- 
itors by  mail,  February  1 ;  assignee  appointed  February  21  and 
qualified  February  24 ;  assignee's  first  account  returned  July  15 
and  settled  November  1 ;  second  account  filed  March  26  and  set- 
tled May  2.  Claims  were  proved  by  creditors  February  17  and 
21,  March  15,  May  17,  21,  ^7,  June  10,  and  August  2 ;  the  claims 
of  the  plaintiffs  were  proved  August  8,  1887.  The  decree  for  dis- 
tribution was  made  May  5,  1888,  and  included  the  claims  proved 
of  all  the  creditors  excepting  the  estate  of  James  S.  Huntress, 
proved  August  2,  1887,  and  the  claims  of  the  plaintiffs  proved 
August  8,  1887,  which  were  disallowed  because  they  were  not 
proved  on  or  before  May  24,  1887.  Creditors  who  proved  their 
claims  on  May  27  and  June  10  were  included  in  the  decree,  be- 
cause the  claims  had  been  filed  with  the  assignee  before  May  24, 
1887. 

Upon  these  admitted  facts,  it  appears  that  no  claims  were  proved 
within  the  time  allowed  by  the  statute,  which  is  one  month  after 
the  assignment  was  filed.  Nor  was  any  extension  of  the  time  for 
proving  claims  asked  for  by  any  creditor  or  ordered  by  the  court, 
and  the  decree  of  distribution  was  unauthorized.  No  claims  hav- 
ing been  legally  proved,  there  was  no  foundation  for  a  decree  of 
distribution. 

The  defendants  contend  that  the  fact  that  the  claims  of  cred- 
itors proved  after  the  expiration  of  one  month  and  within  three 
months  after  the  assignment  was  filed  were  allowed  and  included 
in  the  decree  of  distribution,  shows  an  extension  of  the  time  by 
the  judge  of  probate,  upon  cause  shown,  and  that,  if  necessary, 
the  record  should  be  amended  to  show  such  extension.  The  ad- 
mitted facts  not  only  fail  to  support  this  position,  but  they  show 
it  to  be  contrary  to  the  fact.  It  appears  that  the  judge  of  pro- 
bate, the  assignee,  and  various  creditors  understood  that  the  law 
allowed  three  months  for  proving  claims,  and  no  extension  of  time 
was  supposed  to  be  necessary,  and  consequently  none  was  applied 
for  or  granted.  The  reasons  urged  by  the  defendants  are  insuffi- 
cient to  sustain  the  decree.  As  no  debts  were  legally  proved,  the 
decree  of  distribution  was  unauthorized.  Morehead  v.  Bank^  41 
N.  J.  Eq.  664 ;  Bank  v.  Morehead,  38  N.  J.  Eq.  493. 

It  appears  that  the  plaintiffs  have  attached  the  funds  in  the 
hands  of  the  assignee  on  trustee  process.  Whether  the  actions 
can  be  maintained  has  not  been  considered.     The  statement  of 
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facts  in  the  a^eed  case  is  not  su£Sciently  fall  and  definite  to  de- 
termine the  n^hts  of  the  parties  without  a  farther  hearing  at  the 
trial  term.  The  extent  of  the  decision  is,  that  the  decree  of  dis- 
tribntion  was  unauthorized,  and  should  be  set  aside. 

Decree  reversed. 

Carpenteb,  J.,  did  not  sit :  the  others  concurred. 

J.  A.  Edgerly^  for  the  appellants. 

Beacham  ^  Foote  and  John  Kivel^  for  the  appellee. 


Pierce  jr  a.,  Ex'rs,  v.  Jackson. 

An  officer,  in  the  service  of  civil  process,  is  bound  to  use  ordinary  skill  and 
reasonable  diligence  in  carrying  out  his  instructions  ;  but  if  he  has  rea- 
sonable cause  to  believe,  and  does  believe,  that  compliance  with  the  in- 
structioiiB  will  expose  him  to  liability,  he  is  not  bound  to  act  without  a 
written  indemnity. 

Case,  against  the  sheriff  of  Sullivan  county  for  not  attaching 
property  of  the  Sunapee  Saw  Mill  Company  on  several  writs  re- 
turnable at  the  September  term,  1886.  Facts  found  by  a  referee. 
The  writs  were  all  delivered  by  the  plaintiffs'  attorney  to  one 
Bates,  a  deputy  of  the  defendant,  who  was  also  a  deputy  for  the 
county  of  Merrimack,  in  the  evening  of  June  25,  to  be  served  by  him 
by  attachment  of  property  in  Merrimack  county,  and  to  be  carried 
by  him  to  Newport,  where  the  defendant  resided,  and  delivered  to 
him  with  instructions  to  attach  property  of  the  Saw  Mill  Company 
in  Sullivan  county,  subject  to  a  previous  attachment  made  by  him, 
and  all  other  property  of  the  corporation  in  the  county.  The  at- 
torney did  not  specify  what  the  other  property  was.  Bates  sea- 
sonably delivered  the  writs  to  Jackson,  June  26,  with  the  instrnc- 
tions.  Jackson  had  reasonable  cause  to  believe,  and  did  believe, 
that  the  property  of  the  corpoi-ation  had  been  transferred  or  as- 
signed, and  that  an  attachment  of  it  without  indemnity  would 
expose  the  officer  to  liability,  and  he  so  informed  Bates,  and  that 
he  was  not  willing  to  make  an  attachment  or  to  have  one  of  his 
deputies  do  so  without  a  bond,  only  what  might  be  preserved  by  a 
copy.  He  also  immediately  wrote  to  the  attorney  that  he  had 
attached  real  estate,  but  declined  "  to  make  a  clean  sweep  "  with- 
out a  bond  of  indemnity,  and  had  sent  the  writs  to  Bates,  to  whom 
the  bond  might  be  delivered,  bein^  nearer. 

Jackson,  on  June  25,  had  attached  certain  machinery  and  cer- 
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tain  horses  and  harnesses  of  the  corporation  on  a  writ  in  favor  of 
the  Forsaith  Machine  Company,  which  was  returnable  in  SuUiyan 
county  at  the  September  term,  and  had  preserved  his  attachment 
of  the  machinery  by  leaving  a  copy  with  the  town-clerk.  No  bond 
or  indemnity  was  f  umishea  to  eitlier  Jackson  or  Bates.  The  de- 
fendant sent  the  writs  to  Bates,  June  27,  and  directed  him  not  to 
attach  anything,  only  what  he  could  do  by  copy,  unless  he  had  a 
bond.  In  consequence  of  an  interview  between  the  attorney  and 
Bates,  June  27,  in  which  the  attorney  claimed  that  no  indemnity 
was  necessary,  and  of  a  letter  the  attoraey  caused  to  be  written 
and  delivered  to  him  in  the  evening  of  the  same  day,  Bates,  in  the 
morning  of  June  29,  attached  a  large  lot  of  lumber,  leaving  copies 
with  the  town-clerk,  but  he  did  not  attach  the  mill  building  (which 
was  personal  property)  nor  any  machinery. 

June  30,  Cnarles  N.  Emerson,  another  deputy  of  the  defendant, 
attached  upon  a  large  number  of  writs  against  the  corporation  the 
mill  building  and  certain  other  bulky  and  certain  movable  prop- 
erty of  the  corporation  not  subject  to  any  previous  attachment, 
and  also  attached  (if  he  could  lawfully  do  so)  the  machinery  pre- 
viously attached  by  the  defendant,  and  the  lumber  previously  at- 
tached by  Bates,  and  took  possession  of  the  whole,  and  held  pos- 
session by  a  keeper  until  it  was  sold,  on  the  executions,  for  $1,100, 
which  was  its  true  value.  Four  hundred  and  thirty-one  dollars  and 
fifty-three  cents  of  the  proceeds  remained  after  satisfying  the  bal- 
ance of  the  Forsaith  execution,  and  was  applied  on  executions  which 
issued  in  the  cases  in  which  Emerson  attached  the  property.  Nei- 
ther Jackson  nor  Bates  was  requested  to  attach  any  specified  prop- 
erty except  as  stated  above. 

The  court  ordered  judgment  for  the  defendant,  and  the  plain- 
tiffs excepted. 

S.  K,  Page  and  John  Kivel,  for  the  plaintiffs. 

A.  S,  Wait  and  James  F,  Briggs^  for  the  defendant. 

Blodgett,  J.  So  far  as  the  plaintiffs'  claim  for  damages  relates 
to  the  property  selling  for  $1,100,  it  is  entirely  without  merit,  be- 
cause it  is  found  as  a  fact  that  they  did  not  cause  their  executions 
to  be  levied  on  the  property  or  its  proceeds.  Their  loss  is  conse- 
quently due  to  themselves  only,  and  of  course  affords  them  no 
ground  of  action  against  the  defendant. 

Their  remaining  ground  of  complaint  is,  that  the  defendant,  or 
his  deputy,  ought  to  have  attached  the  mill  building  and  certain 
other  property  of  the  debtor  corporation,  which  was  subsequently 
attached  and  sold  by  other  creditors. 

In  respect  of  the  defendant  personally,  it  is  extremely  plain  that 
no  cause  of  action  is  made  out  upon  the  facts.  When  the  plain- 
tiffs' writs  were  delivered  to  and  accepted  by  him  for  service,  he 
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was  instructed  to  attach  the  debtors'  property  in  Sullivan  county, 
which  was  subject  to  a  previous  attachment  made  by  him,  '^  and 
all  other  property  of  the  corporation  in  the  county,"  but  no  other 
specification  or  description  of  the  property  was  given  him.  He 
thereupon  became  bound  to  use  ordinary  skill  and  reasonable  dili- 
gence in  the  execution  of  his  instructions ;  and  it  is  only  for  his 
failure  to  exercise  such  skill  and  diligence  that  he  can  be  held 
liable  to  respond  in  damages.  But  if  he  had  reasonable  cause  to 
believe  and  did  believe  that  compliance  with  the  instructions  would 
expose  him  to  liability,  he  was  under  no  obligation  to  act  without 
a  written  indemnity;  and  it  is  found  as  a  fact  not  only  that  he 
believed  at  this  time,  from  statements  to  that  effect  made  to  hira 
shortly  before  by  the  plaintiffs'  attorney  who  made  the  writs,  that 
the  property  of  the  corporation  had  been  transferred  or  assigned, 
and  that  an  attachment  of  it  without  an  indemnity  would  expose 
the  officer  to  liability ;  but  he  also  so  informed  the  plaintiffs'  agent, 
and  expressed  to  him  his  unwillingness  to  make  an  attachment,  or 
have  one  of  his  deputies  do  so,  without  a  bond  of  indemnity,  except 
so  far  as  the  attachment  might  be  preserved  by  a  copy.  Acting 
upon  this  belief,  he  at  once  made  an  attachment  of  real  estate 
upon  all  the  writs ;  wrote  the  attorney  what  he  had  done, — that 
he  declined  to  proceed  further  without  an  indemnity,  and  that  he 
had  sent  the  writs  to  his  deputy  Bates,  to  whom  the  bond  might 
be  delivered,  being  nearer,  to  which  the  attorney  made  no  reply. 

Under  these  circumstances  no  liability  attaches  to  the  defend- 
ant. Not  only  did  he  apparently  exercise  the  requisite  diligence 
and  skill,  but  the  failure  of  the  attorney  to  make  any  reply  to  his 
communication  is  to  be  regarded  as  an  assent,  at  least,  by  the  plain- 
tiffs to  the  service  of  the  writs  which  the  defendant  had  made. 
Good  faith  and  fair  dealing  required  the  attorney,  if  dissatisfied 
with  what  the  defendant  had  or  bad  not  done,  seasonably  to  inform 
him  of  his  dissatisfaction,  and  so  afford  him  an  opportunity  to  make 
additional  attachments,  if  any  were  desired ;  and  by  neglecting  to 
do  this,  or  to  furnish  any  indemnity,  the  plaintiffs  have  disentitled 
themselves  to  complain  of  any  loss  so  occasioned. 

If,  then,  the  defendant  is  liable  to  the  plaintiffs,  it  must  be  for 
the  negligence  of  his  deputy.  Upon  this  branch  of  the  case  the 
complaint  is,  that  the  deputy  ought  to  have  attached  the  mill 
building  and  all  of  the  other  bulky  articles  subsequently  attached 
by  Emerson,  and  also  the  machinery  which  had  been  attached  by 
Jackson  on  a  senior  writ  in  fayor  of  the  Forsaith  Machine  Com- 
pany. 

As  respects  the  machinery,  it  need  only  be  said  that  the  attach- 
ment would  have  been  of  no  avail,  because  where  a  valid  attach- 
ment of  personal  property  has  been  made,  it  cannot  be  again  at- 
tached except  by  the  officer  who  made  the  first  attachment.  Odi- 
ome  v.  Collet/^  2  N.  H.  66.  But  in  addition  to  this  special  notifi- 
cation,  we  think  the  facts  afford  a  sufficient  justification  which 


Digitized  byCjOOQlC 


124  STATE  V.  STONE.  [Carroll, 

applies  alike  to  all  the  property.  The  deputy  bad  no  instructions 
to  attach  it  specifically,  and  even  if  he  had,  he  would  be  under  no 
obligation  to  do  so  without  an  indemnity.  So  far  as  appears,  how- 
ever, he  followed  the  instructions  of  tlie  plaintiffs'  attorney,  be- 
cause it  is  found  that  in  consequence  of  an  interview  between  the 
attorney  and  himself,  in  which  the  attorney  claimed  no  indemnity 
was  necessary,  and  of  a  letter  which  the  attorney  caused  to  be 
written  and  delivered  to  him,  the  deputy  did  seasonably  attach  a 
large  lot  of  lumber  belonging  to  the  corporation,  and  preserved  his 
attachment  by  leaving  copies  with  the  town-clerk.  But  by  doing 
this,  and  with  no  indemnity,  he  did  not  obligate  himself,  as  con- 
tended by  the  plaintiffs,  to  attach  all  other  of  the  debtors'  prop- 
erty without  an  indemnity,  where  the  attachment  could  be  pre- 
served by  a  copy  (^Tucker  v.  Malloy^  48  Barb.  86)  ;  and  if  he  did, 
and  such  other  property  might  and  should  have  been  attached  by 
him  in  the  exercise  of  ordinary  skill  and  reasonable  diligence,  the 
plaintiffs  are  nevertheless  precluded  from  a  recovery  by  the  gen- 
eral finding  of  the  referee  against  them,  because  it  cannot  be  held 
as  a  matter  of  law  that  such  skill  and  diligence  were  not  exercised. 
The  question  is  one  of  fact,  and  although  not  specifically  found  by 
the  referee,  yet  by  finding  generally  for  the  defendant,  and  the 
question  being  one  necessarily  in  issue,  he  must  have  found  that 
the  deputy  was  not  at  fault  in  these  respects.  Allard  v.  Hamilton^ 
68  N.  H.  416.  And  especially  should  the  presumption  be  made  in 
this  case,  where  the  acts  of  the  officer,  in  a  hazardous  and  difficult 
employment,  were  apparently  performed  in  good  faith,  and  should 
therefore  receive  the  most  favorable  construction.  Bissell  v.  Hunt- 
ington^  2  N.  H.  142, 147.  Judgment  for  the  defendant  was  prop- 
erly ordered  at  the  trial  term. 

Exceptions  overruled. 

Carpenter,  J.,  did  not  sit:  the  others  concurred. 


State  v.  Stone  and  Merchant. 

An  indictment,  which  charges  the  respondent  with  procuring  the  commis^ 
sion  of  an  assault  with  intent  to  kill  and  murder,  is  sustained  by  proof 
that  he  hired  and  procured  the  commission  of  an  assault. 

It  is  no  excuse  for  one  who  hires  another  to  conmiit  an  assault  and  battery, 
that  the  battery  was  more  serious  than  the  hirer,  in  fact,  intended  it 
should  be. 

Indictment,  against  Merchant  for  an  assault,  October  9,  1887, 
upon  one  Brackett,  with  intent  to  kill,  and  against  Stone  for  hir- 
ing and  procuring  Merchant  to  commit  said  assault.  The  evidence 
for  the  state  tended  to  show  that  Merchant  committed  the  assault. 
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and  that  Stone  offered  him  five  dollars  ^^  to  give  Brackett  a  lick- 
ing." The  defendants  requested  the  court  to  charge  the  jury  that, 
if  the  offence  of  Stone  was  that  he  hired,  etc..  Merchant  "  to  give 
Brackett  a  licking,"  he  cannot  be  convicted  upon  an  indictment 
which  charges  him  with  intent,  feloniously,  and  with  malice  afore- 
thought, to  kill  and  murder  him.  The  court  declined  so  to  charge, 
but  did  instruct  the  jury,  that  if,  upon  the  evidence,  they  were 
satisfied  beyond  a  reasonable  doubt  that  Merchant  committed  the 
assault  upon  Brackett,  and  that  Stone  hired  and  procured  him  to 
commit  the  assault,  it  was  no  excuse  for  Stone  that  Merchant 
committed  an  assault  of  a  more  aggravated  nature  than  Stone 
intended.  To  the  refusal  to  instruct  and  to  the  instructions  given» 
the  defendants  excepted. 

The  state  called  one  Smart,  an  attorney  at  law,  who  testified  that 
in  October,  after  the  assault,  he  was  employed  by  one  Emery  to 
do  some  business  with  Stone,  and  that  after  the  Emery  business 
was  through  with.  Stone  made  use  of  certain  threatening  language 
against  Brackett.  The  defendants  excepted,  on  the  ground  that 
it  was  the  disclosure  of  a  privileged  communication.  The  same 
witness  said,  on  cross-examination  by  counsel  for  the  defendants^ 
that  ^^  Foote  [an  attorney  who  had  assisted  the  state's  counsel  in 
looking  up  testimony]  knew  there  was  trouble  between  Brackett 
and  Stone ; "  to  which  the  defendants  excepted.  After  a  verdict 
of  guilty,  the  defendants  moved  for  a  new  trial  (1)  On  the  ground 
of  newly  discovered  evidence,  (2)  for  misconduct  of  jurors,  and  (3) 
for  accident  and  misfortune  specified  in  the  motion.  This  motion 
was  heard,  upon  evidence,  by  the  court  at  the  trial  term,  and 
denied.     The  defendants  excepted. 

J.  H.  JSobbs^  for  the  defendants. 

The  Attomey-Q-eneral  and  F,  JE.  Elder ^  for  the  state. 

Allbn,  J.  Smart's  testimony  to  Stone's  threat  disclosed  noth- 
ing in  violation  of  the  rule  protecting  communications  between 
attorney  and  client  as  privileged.  The  threat  revealed  a  contem- 
plated violation  of  law,  and  was  not  made  as  a  part  of  any  business 
or  confidential  interview.  Patten  v.  Moor^  29  N.  H.  169;  Cham- 
berlain V.  Davi9,  38  N.  H.  121,  131 ;  Sleeper  v.  AbboU,  60  N.  H. 
162 ;  McLellan  v.  Longfellow^  82  Me.  496  ;  Coveney  v.  Tannahill^  \ 
Hill  83.  It  was  not  open  to  the  respondent  to  object  to  Smart's 
statement,  elicited  on  cross-examination,  that  ^^  Foote  knew  there 
was  trouble  between  Brackett  and  Stone."  The  remark  was  not 
hearsay,  and  was  made  in  explanation  of  Smart's  causing  Foote 
to  be  summoned  as  a  witness. 

The  exception  of  Stone  to  the  refusal  to  give  the  instruction, 
that  he  could  not  be  convicted  upon  evidence  of  his  hiring  and 
procuring  Merchant  to  give  Brackett  a  licking,  cannot  be  sustained. 
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The  instruction,  if  given,  would  have  been  misleading,  and  might 
have  been  undersUKKl  by  the  jury  as  calling  for  a  Umitation  of 
the  evidence  against  Stone  to  the  particular  fact  recited,  and  as 
pronouncing  Stone's  innocence  from  that  fact,  as  a  conclusion  of 
law,  instead  of  a  submission  to  the  jury  of  the  question,  upon  all 
the  evidence  upon  the  subject,  as  one  of  fact.  There  was  no  error 
of  law  in  refusmg  the  request. 

The  instruction  given — that  if  Merchant  committed  the  assault, 
and  Stone  hired  and  procured  him  to  commit  an  assault  upon 
Brackett,  it  was  no  excuse  for  Stone  that  Merchant  committed  an 
assault  of  a  more  aggravated  nature  than  Stone  intended — ^was  a 
general  statement  of  the  proposition  that  Stone  must  be  presumed 
to  have  intended  the  probable  consequences  of  his  act,  and  must 
have  been  so  understood  by  the  jury.  If  Stone's  offence  was  hiring 
Merchant  to  give  Brackett  so  severe  a  beating  that  death  would 
be  a  probable  result,  he  was  guilty  of  the  crijne  charged.  The 
probable  consequence  of  the  solicited  act  is  a  question  of  fact,  and 
there  was  no  request  that  this  question  of  fact  be  specifically  sub- 
mitted to  the  jury.  Although  it  was  not  in  terms  submitted^ 
neither  was  it  withdrawn  from  the  consideration  of  the  jury ;  and 
if  the  respondent  desired  more  specific  instructions  upon  the  sub- 
ject of  probable  consequence,  as  a  question  of  fact,  and  did  not 
make  the  request,  he  cannot  now  complain,  and  there  is  no  cause 
for  a  new  trial. 

The  exception  to  the  denial  of  the  respondents'  motion  for  a 
new  trial  upon  grounds  of  accident,  mistake,  and  misfortune,  and 
because  justice  has  not  been  done,  presents  no  question  of  law; 
and,  ordinarily,  a  question  of  fact  of  this  kind  will  not  be  decided 
at  the  law  term,  nor  the  decision  of  it  at  the  trial  term  be  revised 
here.  Brooks  v.  Howard^  58  N.  H.  91 ;  Buzzell  v.  iState^  59 
N.  H.  61. 

Exceptions  overruled. 
Smith,  J.,  did  not  sit :  the  others  concurred. 


Stilphbn  v.  Stilphen  5*  a. 

Under  the  general  presumption  of  fact  that  a  retroactiye  operation  of  a 
statute  is  not  intended  by  the  legislature,  the  abolition  of  husband's  and 
wife's  tenancy  of  entireties  is  construed  not  to  be  applicable  to  property 
acquired  by  them  before  the  abolishing  act  took  effect. 

Petition  for  Partition,  of  a  farm  in  Conway.   Facts  agreed. 
The  farm  was  conveyed  to  George  P.  Stilphen  and  Nancy,  his 
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wife,  May  4,  1889.  The  plaintiflf  is  one  of  their  two  children. 
His  claim  is,  that,  at  his  mother's  death  in  1881,  one  quarter  of 
the  farm  passed  from  her  to  him  by  descent.  George  r,  died  in 
1887.  By  his  will,  made  in  1887,  he  devised  the  farm  to  two  of 
the  defendants. 

F.  B.  Osgood  and  J.  C.  L.  Wood^  for  the  plaintiff,  cited  Clark 
V.  Clark,  56  N.  H.  105 ;  Miller  v.  DenneU,  6  N.  H.  109;  Stevenr 
son  V.  Cofferin,  20  N.  H.  150. 

JE.  A.  ^   C.  B.  Bibhard  and  J,  H.  Bobbs,  for  the  defendants. 

I.  Conveyances  to  husband  and  wife  were  not  affected  by  the  act 
of  1809,  which  has  now  become  (without  change  of  meaning) 
G.  L.,  c.  186,  s.  14. 

1.  The  language  used  not  only  does  not  show  an  intention  to 
make  such  a  change,  but  shows  the  absence  of  such  intention. 
The  preamble  to  the  original  act  is, — "  Whereas  it  often  happens 
that  joint  tenancies  are  created,  against  the  intentions  of  the  par- 
ties, to  gifts,  grants,  and  other  conveyances,  and  also  of  testators, 
through  ignorance  of  the  proper  terms  to  create  estates  in  com- 
mon. The  main  act  itself  provides  that  estates  of  two  or  more 
persons,  in  lands,  ^^  shall  be  taken,  deemed,  and  adjudged  to  be 
estates  in  common,  and  not  in  joint  tenancy,"  unless  words  are 
used  in  the  instruments  creating  them,  ^^  clearly  and  manifestly 
showing  it  to  be  the  intention  of  the  parties  "  thereto  that  such 
lands  ^'  should  vest  and  be  held  as  joint  estates,  and  not  as  estates 
in  common."  Similar  language  is  used  in  the  statute  in  its  present 
form.  This  shows  that  instruments  that  without  the  statute  would 
have  created  joint  tenancies,  without  clearly  expressing  such  an 
intention,  are  what  the  statute  is  intended  to  apply  to. 

2.  If  conveyances  to  husband  and  wife  are  anected  by  the  stat- 
ute, the  result  is  anomalous.  An  estate  in  common  is  created,  un- 
less there  is  a  clear  intention  of  creating  a  joint  tenancy.  No 
matter  how  clearly  an  intention  of  creating  a  tenancy  by  entireties 
was  expressed,  a  tenancy  in  common  would  be  created.  If  an 
intention  of  creating  a  joint  tenancy  was  clearly  expressed  in  a 
conveyance  to  husband  and  wife,  the  statute  would  not  apply,  and 
therefore  a  tenancy  by  entireties  would  be  created,  as  at  tne  com- 
mon law ;  for,  though  a  joint  tenancy  of  husband  and  wife  was 
recognized  by  the  law  as  a  possibility  where  they  married  after 
the  conveyance,  to  suppose  that  husband  and  wife  should  in  such 
a  case  hold  as  joint  tenants  instead  of  as  tenants  by  entireties 
is  to  impute  to  the  statute  an  improbable  intention,  which  would 
have  been  pretty  sure,  if  intended,  to  be  distinctly  expressed. 

8.  The  features  which  made  joint  tenancy  odious,  and  led  to 
the  passing  of  the  statute,  are  characteristics  of  tenancy  by  entire- 
ties also,  but  have  in  the  latter  case  never  been  regarded  as  odious. 
The  inconvenience  of  survivorship  was  that  of  a  lottery.     A  pru- 
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dent  man  prefers  a  certainty  for  his  heirs  to  half  the  chance  of  a 
double  prize,  although  the  value  of  the  expectation  is  the  same. 
But  in  the  case  of  husband  and  wife,  the  heirs  are  commonly  the 
same  persons — their  children.  When  the  husband  and  wife  have 
different  heirs,  those  heirs  will  commonly  not  be  children  of  either 
party,  and  therefore  will  not  be  the  kind  of  heirs  which  the  party 
would  be  most  distressed  to  have  lose  their  inheritance.  What 
inconvenience  there  is,  is  of  the  same  kind  as  that  caused  by  dow- 
er and  courtesy.  A  man  buying  land  would  pay  much  less  for  it 
if  it  were  subject  to  an  incumbrance  such  as  dower  in  favor  of 
some  person  in  whom  he  had  no  interest,  but  it  has  never  been 
remarked  that  married  men  living  amicably  with  their  wives,  and 
those  that  expect  to  be  married,  will  pay  less  for  land  than  the 
most  confirmed  bachelors.  Again  :  The  inconvenience  as  to  aliena- 
tion which  distinguishes  this  kind  of  tenancy  on  account  of  its 
requiring  the  concurrence  of  the  two  owners,  is  of  the  same  nature 
as  the  inconvenience  caused  by  the  inchoate  right  of  dower.  This 
inconvenience  is  no  doubt  sometimes  real  and  serious,  but  in  the 
great  majority  of  cases  not. 

4.  The  common-law  relations  of  husband  and  wife  still  existed. 
It  is  unlikely  that  the  first  change  in  them  should  have  been  made 
in  this  particular.  It  is  unlikely  that  this  first  change,  if  intended, 
should  not  have  been  followed  up  for  so  many  years.  It  is  unlikely 
that  so  important  a  change  should  have  been  determined  upon  at 
the  same  time  as  the  change  for  which  the  statute  was  avowedly 
passed,  or  that  it  should  have  been  intended  and  not  distinctly 
expressed.  It  is  unlikely  that  the  court  should  have  been  directed 
in  doubtful  language  to  interpret  conveyances  as  creating  a  tenancy 
in  common  between  husband  and  wife,  when  it  was  up  to  that 
time  (and,  we  believe,  is  still)  doubtful  whether  such  an  estate 
could  be  created  at  common  law  by  words  clearly  expressing  such 
an  intention.  4  Kent  363 ;  IHa%  v.  Glover^  1  Bioff.  Ch.  71 ; 
Stuckey  v.  Keefe's  Executors,  26  Pa.  St.  397. 

5.  The  decisions  under  this  statute  and  those  in  other  states 
under  similar  statutes  are  almost  unanimous  in  holding  that  tenan- 
cies by  entireties  are  not  affected.  We  cite  only  a  few  of  them. 
Others  will  be  found  in  the  text-books  cited.  Wewtworth  v.  Rewr 
ick,  47  N.  H.  226 ;  Shaw  v.  Hearsey,  6  Mass.  521 ;  Fox  v.  Fletcher^ 
8  Mass.  274 ;  Varnum  v.  Abbot,  12  Mass.  474 ;  Berths  v.  Nunan, 
92  N.  Y.  152 ;  Carver  v.  Smith,  90  Ind.  222 ;  Marburg  v.  Cole,  49 
Md.  402;  4  Kent  362;  2  Bl.  Com.  (Cooley's  ed.)  182,  notes;  1 
Wash.  Real  Prop.  278.  The  express  exception  of  conveyances  to 
husband  and  wife  from  the  operation  of  the  law  respecting  the 
interpretation  of  conveyances  to  two  or  more  persons  in  general, 
which  exists  at  present  in  Massachusetts,  did  not  exist  in  the  orig- 
inal statute,  and  is  later  in  date  than  the  decision  in  Shaw  v.  Hear- 
sey.  The  case  was  not  decided  upon  the  statute,  but  the  statute 
was  founded  upon  the  case. 
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II.  The  various  statutes  enlarging  the  rights  and  liabilities  of 
married  women  have  no  effect  on  the  question  under  discussion. 
The  statutes  before  1860  were  very  limited  in  their  application, 
and  we  suppose  no  one  pretends  that  they  have  anything  to  do 
with  the  case.  The  statute  of  1860,  c.  2342,  «.  1,  provides  "That 
every  married  woman  shall  hold  to  her  own  use,  free  from  the 
interference  or  control  of  her  husband,  all  property  inherited  by, 
bequeathed,  given,  or  conveyed  to  her ;  provided  such  conveyance, 
gift,  or  bequest  is  not  occasioned  by  payment  or  pledge  of  the 
property  of  the  husband."  The  latter  part  of  «.  3  of  the  same  act 
provides  that  "  any  married  woman,  holding  property  to  her  sole 
and  separate  use,  free  from  the  interference  or  control  of  her  hus- 
band, may  sue  and  be  sued  in  her  own  name,  as  though  sole,  in 
all  matters  pertaining  to  said  property,  and  upon  all  debts  con- 
tracted by  her  before  her  marriage."  These  provisions  are  held 
to  have  abolished  tenancies  by  entireties.  Clark  v.  Clark,  56 
N.  H.  105. 

1.  It  is  plain  that  a  literal  interpretation  of  the  statute  will 
leave  tenancies  by  entireties  undisturbed.  At  common  law  a  con- 
veyance to  the  husband  enabled  him  to  hold  free  from  the  inter- 
ference or  control  of  his  wife,  yet  a  conveyance  to  husband  and 
wife  made  them  tenants  by  entireties.  Now  a  conveyance  to  the 
wife  enables  her  to  hold  free  from  the  interference  or  control  of 
her  husband,  and  therefore  a  conveyance  to  husband  and  wife  does 
not  make  them  tenants  by  entireties.  The  logic  of  such  an  argu- 
ment is  certainly  obscure.  No  right  is  given  the  wife  by  either 
$.  1  or  «.  3  of  this  act  which  was  not  a  right  of  the  husband  at  com- 
mon law,  and  therefore  consistent  with  the  continued  existence  of 
tenancy  by  entireties. 

2.  The  contention  of  those  who  think  this  statute  accomplished 
the  abolition  of  tenancy  by  entireties  is,  that  it  obliterated  the  legal 
unity  of  husband  and  wife ;  that  it  endowed  the  wife  with  the 
rights  and  made  her  subject  to  the  liabilities  of  an  unmarried 
woman ;  that  it  annihilated  her  husband's  marital  rights  in  her 
estate.  A  married  woman  became  in  1840  capable  of  holding 
property  in  her  own  right,  and  in  1841  capable  of  making  con- 
tracts, suing,  and  being  sued  in  her  own  name,  though  only  under 
special  circumstances  involving  fault  of  the  husband.  In  18*45 
she  became  capable  of  devising  real  estate.  In  1846  she  became 
capable  of  holding  property  to  her  sole  and  separate  use,  free  from 
her  husband's  control  and  interference,  and  of  making  contracts, 
of  suing  and  being  sued,  with  respect  to  such  property,  these  capac- 
ities being  independent  of  any  act  of  the  husband,  and  therefore 
belonging  to  all  married  women,  although  either  an  antenuptial 
contract  or  the  expressed  will  of  the  grantor  or  testator  was  neces- 
sary for  their  creation  in  any  pai*ticular  woman.  The  contracts 
and  suits  thus  authorized  might  be  between  husband  and  wife. 
St.  1840,  c.  673 ;  St.  1841,  e.  607  ;  St.  1^45,  c,  236 ;  St.  1846,  c.  327 ; 
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Alhin  V.  Lord,  39  N.  H.  196 ;  Bank  v.  Clark,  46  N.  H.  134 ;  Clough 
V.  Russell,  55  N.  H.  279. 

Was  tenancy  by  entireties  abolished  in  1840  ?  or  in  1841?  or  in 
1846?  A  married  woman  acquired  in  1860  no  capacity  she  had 
not  had  before.  It  merely  became  no  longer  necessary  to  put  cer- 
tain words  into  a  conveyance  or  will  in  order  to  endow  her  with 
such  capacity.  That  was  the  only  change  made  by  the  statute  of 
1860.  So  far  as  the  argument  of  Clark  v.  Clark  rests  on  the  in- 
creased capacity  of  married  women,  it  must  logically  be  held  that 
tenancy  by  entireties  was  abolished  as  early  as  1846,  or  not  till 
after  1860.  But,  it  may  be  said,  the  statute  of  1860  indicated  a 
new  way  of  regarding  married  women.  The  capacities  she  might 
have  had  before,  she  had  now  as  a  matter  of  course.  Well,  if 
those  capacities  had  been  complete,  so  that  her  common-law  inca- 

f)acity  had  been  wholly  removed,  there  might  have  been  some 
orce  in  that  argument.  But  in  fact  her  capacity  remained  as  it 
had  been,  except  for  holding  property  that  came  to  her  in  some 
one  of  the  ways  mentioned  by  the  statute,  and  for  making  con- 
tracts, suing  or  being  sued,  with  respect  to  such  property.  She 
could  not  hold  her  own  earnings  till  1867.  She  was  not  liable  on 
her  contracts  generally  till  1876.  She  could  not  sue  or  be  sued 
alone  for  torts  not  connected  with  her  property  till  1876.  It  was 
not  thought  certain  till  1865  that  she  could  hold  as  her  separate 
property  what  came  to  her  before  marriage,  unless  there  was  an 
antenuptial  contract  to  that  effect,  or  a  special  provision  in  the 
instrument  of  conveyance.  It  was  further  considered  that  the 
provision  as  to  liability  for  debts  contracted  by  her  before  mar- 
riage, not  being  materially  changed  in  1860  from  what  it  had  been 
in  1846,  might  mean  only  debts  contracted  in  respect  to  her  prop- 
erty, and  she  was  therefore  made  generally  liable  and  her  husband 
was  released  from  liability  in  1871.  St.  1865,  c.  4080  ;  St.  1869,  c. 
35  ;  St.  1871,  c.  27 ;  St.  1876,  c,  32.  Now  it  may  be  that  the  three 
judges  that  decided  Clark  v.  Clark  in  1875  considered  carefully 
just  how  much  capacity  on  the  part  of  married  women  was  con- 
sistent with  the  continuance  of  tenancy  by  entireties,  and  at  what 
point  that  form  of  tenancy  became  too  anomalous  to  be  longer 
borne,  and  found  as  a  result  of  such  consideration  that  the  turning- 
point  was  reached  in  1860 ;  it  may  be  that  they  found  out  by 
examination  of  ancient  cases  that  nothing  but  legal  unity  of  hus- 
band and  wife  had  led  to  the  introduction  and  toleration  of  this 
kind  of  estate,  and  that  a  certain  amount  of  legal  unity  was  requi- 
site, which  amount  was  more  than  was  left  after  1860.  While  this 
may  have  been  the  case,  the  opinions  show  no  signs  of  it.  They 
read  on  this  point  like  off-hand  opinions.  The  judges  seem  to 
have  thought  that  a  good  many  of  the  ancient  peculiarities  inci- 
dent to  the  relation  of  husband  and  wife  had  gone,  and  that  tenancy 
by  entireties  was  not  of  much  account  and  might  as  well  go  too. 
~e  shall  undertake  to  show  hereafter  that  this  is  the  only  case  on 
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this  subject  where  a  point  in  issue  was  treated  in  this  way.  There 
are  a  few  cases  where  the  court  seem  to  have  thought  they  were 
making  changes  in  the  law  of  this  subject  not  required  by  the  stat- 
utes, but  such  changes  are  justified  in  elaborate  opinions,  and  per- 
haps it  will  appear  on  examination  that  even  those  changes  were 
a  fair  result  of  existing  statutes,  without  reading  between  the  lines 
any  intention  of  the  legislature  not  expressed  or  even  hinted  at. 

3.  The  well  considered  opinion  in  Bertles  v.  Nunan  is  of  great 
weight  upon  this  question.  The  New  York  statutes  there  dis- 
cussed are  much  like  those  of  this  state,  going  somewhat  further 
than  the  statutes  relied  on  in  Clark  v.  Clark.  It  had  also  been 
argued  with  much  ingenuity  by  one  judge,  with  the  concurrence 
of  two  more,  in  a  previous  case.  Meeker  v.  Wright^  that  tenancy  by 
entireties  was  abolished,  though  that  case  was  decided  on  another 
point.  The  arguments  presented  in  Bertles  v.  Nunan  are  applica- 
ble here.  Many  authorities  are  cited,  to  which  we  refer  the  court 
without  repeating  the  citations.     Bertles  v.  Nunan^  92  N.  Y.  152. 

4.  An  examination  of  the  cases  in  which  the  married  women's 
statutes  of  this  state  were  involved  may  bear  on  this  case  in  several 
ways.  The  decisions  are  authorities  as  to  what  the  statutes  really 
meant.  Even  if  they  should  be  now  seen  to.Jiave  been  erroneous, 
time  and  acquiescence  may  have  given  them  the  force  of  law. 
Their  spirit  and  tendency,  whether  too  liberal  or  too  strict,  may 
have  been  relied  on  to  such  an  extent  that  a  correction  at  this 
time  would  unsettle  titles,  and  lead  to  more  practical  disadvantage 
than  theoretical  advantage.  We  shall  therefore  examine  some  of 
the  cases  since  the  statute  of  1860,  adding  a  few  of  those  decided 
on  prior  statutes  where  they  seem  valuable  for  illustration. 

(a)  Until  the  statute  of  1876,  c.  32,  the  court  uniformly  held 
that  a  married  woman  could  make  contracts  only  with  respect  to 
her  separate  property.  Ames  v.  Foster,  42  N.  H.  381 ;  Wheeler  v. 
Emerson,  44  N.  H.  182 ;  Shannon  v.  Canney,  44  N.  H.  592  ; 
Garleton  v.  Haywood,  49  N.  H.  314;  Wellcome  v.  Riley,  52  N.  H. 
139;  Whipple  v.  Oiles,  55  N.  H.  139;  Blake  v.  Hall,  57  N.  H. 
378 ;  Muzzey  v.  Reardon,  57  N.  H.  378 ;  Messer  v.  Smyth,  58 
N.  H.  298 ;  Bank  v.  Sanborn,  60  N.  H.  558 ;  Luther  v.  Cote,  61 
N.  H.  129.  On  the  question  what  was  her  separate  property  and 
whether  the  contract  was  made  with  respect  to  it,  the  statutes 
were  construed  liberally  {Jordan  v.  Cummings,  43  N.  H.  134, 
NxTns  V.  Bigelow,  45  N.  H.  343,  Houston  v.  Clark,  50  N.  H.  479, 
Cooper  V.  Alger,  51  N.  H.  172,  Hammond  v.  Corbett,  51  N.  H. 
311,  Read  v.  Hall,  57  N.  H.  482,  Pearson  v.  Pearson,  60  N.  H. 
497),  but  were  not  extended  beyond  what  seemed  to  be  the  fair 
meaning  of  the  language  actually  used  (Ames  v.  Foster,  supra, 
Wheeler  v.  Emerson,  44  N.  H.  182,  187,  Hoyt  v.  White,  46  N.  H. 
45,  Vogt  V.  Ticknor,  48  N.  H.  242,  Woodman  v.  Woodman,  54 
N.  H.  226,  Blake  v.  Hall,  supra,  Muzzey  v.  Reardon,  supra. 
Bank  v.  Sanborn,  supra),  and  in  a  few  cases  were  perhaps  not 
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construed  as  liberally  as  they  should  have  been.  Pettingill  v. 
Butterfield,  45  N.  H.  195 ;  ffoyt  v.  White,  46  N.  H.  45.  Some  of 
these  cases  have  been  overruled  (for  instance,  Blake  v.  ffall  and 
Muzzey  v.  Reardon  by  Mes»er  v.  Smyth,  and  Vogt  v.  Ticknor  by 
Pearson  v.  Pearson^,  or  doubted  (for  instance,  Hammond  v.  (7or- 
Jgtt  in  Mead  v.  ^aK  and  in  Muzzey  v.  Meardon)  ;  but  this  was 
on  the  question  whether  the  contract  was  made  with  respect  to  the 
wife's  separate  property,  and  does  not  aflFect  the  point  for  which  we 
cite  them,  namely,  that  the  court  undertook  to  construe  the  stat- 
utes with  respect  to  a  married  woman's  capacity  to  make  con- 
tracts, and  did  not  begin  with  a  general  assumption  that  the  effect 
of  the  statutes  was  to  abolish  the  common-law  unity  of  husband 
and  wife,  or  to  abolish  the  wife's  common-law  incapacity,  or  with 
any  other  general  assumption  whatever,  and  then  proceed  to 
develop  the  consequences  of  that  assumption  without  further 
reference  to  the  statutory  language. 

(6)  When  married  women  are  authorized  to  make  contracts, 
and  to  sue  and  be  sued  in  certain  cases,  as  if  they  were  unmarried 
(Stat,  of  1846)  or  as  though  sole  (Stat,  of  1860),  it  is  evident  that 
contracts  and  suits  between  husband  and  wife  are  literally  author- 
ized, since  if  a  woman  were  unmarried  or  sole  the  man  that  is  in 
fact  her  husband  would  not  be  her  husband,  and  she  would  sus- 
tain no  different  relation  to  him  from  what  she  would  to  any  other 
man.  The  court  have  not  been  inclined  to  rely  too  strongly  on  the 
letter  of  the  law,  but  have  considered  in  many  of  the  ca&es  that 
have  arisen  on  this  point  what  was  its  spirit,  and  in  that  way  have 
gradually  advanced  to  what  is  undoubtedly  the  true  view,  that 
the  meaning  and  scope  of  the  statutes  are  not  to  be  restricted  by 
supposing  that  the  legislature  could  not  possibly  have  meant  what 
it  literally  said,  since  it  said  it  in  a  general  way  and  might  not 
have  thought  of  the  particular  instance.  Albin  v.  Lord,  39  N.  H. 
196 ;  Dickinson  v.  Davis,  43  N.  H.  647 ;  Patterson  v.  Patterson, 
45  N.  H.  164;  Bank  v.  Clark,  46  N.  H.  134;  Clough  v.  Russell, 
55  N.  H.  279;  Stratton  v.  Stratton,  58  N.  H.  473';  Rundlett  v. 
Ladd,  59  N.  H.  15;  State  v.  Hayes,  59  N.  H.  450;  Jones  v.  Rob- 
erts, 60  N.  H.  216.  But  to  rely  on  the  spirit  of  the  law  as  a  rea- 
son for  adhering  strictly  to  its  letter  and  for  not  making  excep- 
tions to  its  application,  with  nothing  in  the  text  to  show  or  sug- 
gest that  they  were  intended,  is  a  very  different  thing  from  rely- 
ing on  its  spirit  as  a  pretext  for  disregarding  its  letter,  or  for  ex- 
tending its  scope  far  beyond  anything  that  is  expressed. 

(c)  On  the  question  of  the  joinder  of  husband  and  wife  where 
the  husband  had  no  interest  except  as  husband,  the  court  followed 
the  statutes  strictly.  Until  the  statute  of  1876,  c,  32,  the  husband 
was  a  proper  and  necessary  party  for  torts  committed  after  the 
marriage  and  not  relating  to  the  wife's  separate  property.  Whid- 
den  V.  Coleman,  47  N.  H.  297,  300  ;  Moore  v.  Butler,  48  N.  H. 
161 ;  Saltmarsh  v.  Candia,  61  N.  H.  71 ;  Emerson  v.  Shaw,  57 
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N.  H.  223.  And  he  was  either  a  joint  or  the  sole  party,  exactly 
as  at  common  law,  in  other  cases  not  within  the  express  excep- 
tions. Jordan  v.  Cumminqs^  43  N.  H.  134 ;  Carleton  v.  Haywood^ 
49  N.  H.  314 ;  Button  v.  Rice,  53  N.  H.  496.  When  the  cause  of 
action  related  to  the  wife's  separate  property,  the  husband  was  of 
course  not  a  proper  party.  Whiddeny.  Coleman^  47  N.  H.  297; 
Cooper  V.  Alger,  51  N.  H.  172 ;  Alexanders  v.'  Groodwin^  64  N.  H. 
423 ;  Cahoon  v.  Coe,  67  N.  H.  556,  599.  Since  the  statute  of  1876, 
the  husband  is  not  a  proper  party  merely  as  a  husband.  Harris 
V.  Webster,  58  N.  H.  481  ;  Plummer  v.  Ossipee,  69  N.  H.  55. 

From  a  remark  of  the  court  in  Harris  v.  Webster  (p.  484)  it 
would  seem  that  counsel  had  argued  that  the  statute  of  1876 
referred  to  matters  of  contract  only.  Such  a  view  of  its  meaning 
was  completely  refuted  by  the  court  in  their  elaborate  opinion,  and 
was  on  its  face  improbable.  So  far  as  actions  on  contracts  were 
concerned  the  statute  was  wholly  meaningless,  unless  it  meant 
that  the  husband  should  not  be  joined.  It  may  be  remarked  that 
the  present  form  of  the  statute  (  6.  L.,  c.  183,  s.  12)  does  not 
preserve  the  full  force  of  the  statutes  which  it  attempts  to  consol- 
idate. It  is  so  expressed  as  to  make  the  first  proviso  of  the  stat- 
ute of  1876  apply  to  the  statute  of  1860,  which  contained  nothing 
of  the  kind. 

(c?)  Husband  and  wife  have  been  allowed  to  testify  for  or 
against  each  other  only  so  far  as  statutes  distinctly  authorized. 
Smith  V.  Railroad,  44  N.  H.  325 ;  Young  v.  Gilman,  46  N.  H.  484; 
Blain  v.  FaUerson,  47  N.  H.  523 ;  Moore  v.  Butler,  48  N.  H.  161 ; 
State  V.  Moulton,  48  N.  H.  485 ;  State  v.  Stratv,  60  N.  H.  460. 

(e)  The  general  duty  of  the  husband  to  support  the  wife  still 
exists.  Perkins  v.  Q-eorge,  45  N.  H.  453,  454 ;  Smith  v.  Bavis,  45 
N.  H.  566;  Brew's  Appeal,  57  N.  H.  181 ;  Ferren  v.  Moore,  69 
N.  H.  106.  The  last  of  these  cases  contains  a  hint  that  perhaps 
that  duty  may  not  be  absolute.  Since  the  husband  was  at  com- 
mon-law bound  only  to  make  reasonable  provision  for  his  wife's 
support,  and  the  station  of  the  parties  and  his  means  were  always 
material  in  determining  what  was  reasonable,  it  would  seem  prob- 
able, even  without  the  hint  referred  to,  that  the  changes  made  by 
the  statutes  in  regard  to  the  ownership  and  control  of  property 
would -produce  some  modification  of  this  duty;  that  it  might  some- 
times be  unreasonable  at  the  present  day  to  hold  him  under  any 
obligation. 

(/)  The  husband's  right  to  his  wife's  service  and  society  was 
also  different  in  different  cases,  according  to  what  seemed  reason- 
able under  the  particular  circumstances,  there  never,  we  think, 
having  been  any  such  decision  as  that  a  millionaire  might,  if  he 
chose,  oblige  his  wife  to  take  in  washing.  It  follows  that  a  change 
in  customs,  to  say  nothing  of  a  change  in  laws,  might  incidentally 
produce  a  modification  of  his  right.  So  far  as  concerns  his  right 
to  the  earnings  of  her  services,  it  was  indeed  absolute,  but  was 
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expressly  abolished  by  the  general  statutes.  The  only  judicial 
intimation  of  any  change  of  the  law  in  this  respect  is  a  decision 
that  husband  and  wife  may  so  exercise  their  equal  rights  as  to  give 
neither  any  ground  of  fact  for  a  claim  of  loss  of  either  service  or 
society.  This  appears  to  be  a  necessary  consequence  of  the  stat- 
utes.    Hazen  v.  Railroad^  63  N.  H.  390. 

(^^)  Since  a  married  woman  has  become  capable  of  revoking  her 
will  made  before  marriage,  a  revocation  of  such  will  by  marriage 
is  no  longer  implied,  it  not  being  possible  to  suggest  any  reason 
that  it  should  be  implied  in  her  case  anv  more  than  in  the  case  of 
her  husband.     Fellotvs  v.  Allen,  60  N.  H.  439. 

(K)  It  having  been  the  better  opinion,  before  statutes  had 
altered  the  rights  of  married  women,  that  a  widowed  mother  has 
some  right  to  the  earnings  of  her  minor  children,  and  there  being 
no  well  established  diflFerence  between  her  rights  and  those  of  the 
father,  if  alive,  the  court  might  be  expected  to  reject  such  differ- 
ences as  had  been  vaguely  suggested  or  occasionally  held  to  exist, 
when  the  reason  for  any  difference  had  disappeared.  It  has 
accordingly  been  held  that  no  such  difference  now  exists,  ffam- 
mond  V.  Corbett,  60  N.  H.  601. 

(i)  Tenancy  by  entireties  has  come  before  the  court  in  only 
two  cases — Wentworth  v.  Rernick,  47  N.  H.  220,  and  Clark  v,  Clark, 
66  N.  H.  106.  In  the  first,  it  was  held  still  to  exist;  in  the  sec- 
ond, to  have  been  abolished.  In  the  first  case,  the  title  accrued 
before  1860;  in  the  second  case,  after; — but  this  distinction  was 
not  adverted  to  in  the  first  case.  In  both  cases  the  interest  was 
for  life  only.  In  neither  case  was  survivorship  distinctly  in  ques- 
tion, but  this  does  not  seem  to  affect  their  value  as  authorities. 
In  Clark  v.  Clark,  the  property  decided  to  have  been  held  in  com- 
mon and  not  by  entireties  was  two  promissory  notes,  which  were 
mere  choses  in  action,  and  mortgages  to  secure  them,  which  were 
equitably  regarded,  even  in  courts  of  law,  as  personal  property, 
and  follow  the  debt.  We  are  unable  to  see  how  any  question  of 
tenancy  by  entireties  was  presented.  The  property  being  choses 
in  action,  the  husband  at  common  law  was  entitled  to  the  whole, 
if  he  chose  to  reduce  his  wife's  share  to  possession.  If  he  did  not 
reduce  it  to  possession,  his  widow  might  collect  the  whx)le  note 
after  his  death ;  but  we  are  not  aware  of  any  authority  for  hold- 
ing that  she  would  be  entitled  to  retain  the  whole  by  right  of  sur- 
vivorship, except  where  the  jus  accrescendi  existed  in  its  original 
form,  and  the  survivor  of  two  joint  creditors  was  not  obliged  to 
account  for  any  part  of  the  debt  when  collected.  The  action  still 
survives,  in  order  that  the  debtor  may  not  be  subjected  to  two 
suits ;  but  the  matter  is  adjusted  between  the  survivor  and  the 
representatives  of  the  deceased.  The  law  would  not  have  been 
guilty  of  the  absurdity  of  giving  the  husband  less  rights  in  a  note 
to  him  and  his  wife  than  in  a  note  to  her  alone.  We  never  heard 
that  the  concurrence  of  husband  and  wife  was  necessary  for  the 
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transfer  by  endorsement  of  a  note  running  to  them.  We  submit 
that  it  would  at  common  law  pass  by  the  endorsement  and  deliv- 
ery of  the  husband  alone,  and  that  the  wife's  endorsement  would 
be  a  nullity.  If  so,  Clark's  half,  of  course,  passed  to  his  assignee 
in  bankruptcy,  and  his  wife's  half  would  at  common  law  have 
passed  or  not,  according  as  he  had  or  had  not  reduced  it  to  posses- 
sion, but,  under  the  statutes  in  force  at  the  time  of  Clark's  bank- 
ruptcy, would  not  have  been  afifected  by  the  assignment. 

6.  We  have  now  cited  all  the  cases  bearing  on  this  subject  that 
we  have  noticed,  except  some  that  are  difficult  to  classify  and  that 
do  not  seem  of  enough  importance  to  require  separate  treatment, 
We  think  there  is  no  case  that  goes  beyond  the  plain  words  of  the 
statutes  which  we  have  not  cited.  The  result  seems  to  us  to  be  as 
follows :  (a)  There  are  some  ancient  rules  of  which  the  reason  is 
clear.  If  that  reason  has  ceased  to  exist,  whether  by  statute  or 
otherwise,  the  rule  no  longer  holds.  (6)  There  are  some  ancient 
rules  in  the  application  of  which  to  any  particular  case  the  reason- 
ableness of  the  result  was  always  a  material  circumstance.  Stat- 
utory changes  in  the  rights  of  the  parties  might  obviously  change 
or  wholly  abrogate  such  a  rule,  without  distinctly  mentioning  it. 
A  change  in  public  sentiment,  whether  evidenced  by  legislation  or 
not,  may  modify  the  popular,  and  therefore  the  judicial,  view  as 
to  what  is  reasonable.  (<?)  Still  other  rules  were  absolute  in  their 
application,  with  no  variation  according  to  the  circumstances  of  a 
particular  case,  and  were  not  based  on  reasons  that  can  be  clearly 
ascertained.  These  rules  remain  until  changed  or  abrogated  by 
statute,  either  directly  or  by  necessary  implication.  The  prob- 
able intention  of  the  legislature  is  properly  considered  in  constru- 
ing such  statutes,  and  public  opinion  may  legitimately  aid  in  deter- 
mining what  was  the  probable  intention ;  but  this  is  only  for  the 
purpose  of  deciding  between  different  constructions  to  which  the 
language  actually  used  is  liable.  Under  the  first  and  second  of 
these  principles,  but  few  cases  have  been  decided ;  but  the  prin- 
ciples, at  least  the  second,  are  evidently  susceptible  of  a  wider 
application  than  they  have  yet  received.  Most  of  the  cases  fall 
under  the  third  principle,  and  we  believe  Clark  v.  Clark  to  be 
the  only  case  that  has  departed  from  it.  This  departure  was  of 
course  the  result  of  treating  tenancy  by  entireties  as  falling  under 
the  first  principle,  since  no  one  can  pretend  that  it  falls  under  the 
second. 

6.  If  the  peculiarities  of  tenancy  by  entireties  come  from  any 
particular  discoverable  reason,  that  reason  must  be  the  legal  unity 
of  husband  and  wife.  The  legal  unity  of  husband  and  wife  was 
not  abolished  at  the  time  Clark  v.  Clark  was  decided,  which  was 
before  the  statute  of  1876.  But  let  us  admit,  for  the  sake  of  argu- 
ment, that  the  statute  of  1876  expressly  abolished  the  last  vestige 
of  the  incidents  of  this  unity  with  the  sole  exception  of  tenancy 
by  entireties.     On  what  principle  can  it  be  held  that  the  succes- 


Digitized  byCjOOQlC 


136  STILPHEN  v.  STILPHEN.  [Carroll, 

sive  abolition  of  the  different  results  of  a  legal  idea  until  only  one 
is  left  causes  incidentally  the  abolition  of  that  last  one  and  of  the 
whole  idea  ?  Why  should  the  abolition  of  the  next  to  the  last  abol- 
ish the  last,  any  more  than  the  abolition  of  any  preceding  one  abol- 
ished the  succeeding  ones?  Women  may  now  vote  at  school-meet- 
ings. Does  this  show  that  the  idea  of  their  incapacity  to  vote  is 
abolished,  and  that  they  may  now  vote  at  any  elections  r  Suppose 
they  are  next  allowed  to  vote  for  town  and  county  officers:  will  this 
extend  their  capacity  any  further  than  is  expressly  stated?  Sup- 
pose they  are  then  authorized  to  vote  for  senators  and  councillors, 
for  congressmen  and  for  presidential  electors :  may  they  then  vote 
for  governor?  We  believe  the  court  would  shrink  from  so  decid- 
ing, although  it  would  probably  hold  that  they  might  vote  for 
representatives,  the  ambiguity  of  the  expression  '*  town  officers " 
being  resolved  by  considering  the  general  course  of  legislation. 
The  last  would  be  interpreting  a  law ;  the  first  would  be  making 
one. 

7.  That  feature  of  tenancy  by  entireties  which  is  most  distinctly 
explainable  as  resulting  from  the  legal  unity  of  husband  and  wife 
is,  that,  in  a  conveyance  to  husband  and  wife  and  another,  the  hus- 
band and  wife  get  together  only  one  half.  If  the  land  is  held  till 
the  death  of  some  one  of  the  three,  the  two  survivors  will  hold  the 
same  as  if  there  had  been  no  third.  If  the  act  of  1860  or  any 
later  act  should  be  held  to  abolish  existing  tenancies  by  entireties^ 
it  could  at  least  not  constitutionally  enlarge  the  estate  of  a  hus- 
band and  wife  together  from  one  half  to  two  thirds,  and  therefore, 
as  to  existing  tenancies  by  entireties  could  not  obviate  this  pecul-* 
iarity  resulting  from  their  common-law  unity. 

8.  It  is  obvious,  from  a  reading  of  the  various  statutes,  that  the 
legislature  had  no  thought  of  abolishing  the  legal  unity  of  hus- 
band and  wife,  but  simply  of  abolishing  particular  incapacities  of 
married  women.  Tenancy  by  entireties  imposed  on  the  wife  no 
disability  peculiar  to  that  form  of  tenancy  which  it  did  not  impose 
on  the  husband  also.  Tenancy  by  entireties  was  no  more  an 
advantage  of  the  husband  than  of  the  wife.  Indeed,  the  advan- 
tages of  a  tenancy  in  common  over  a  tenancy  by  entireties  would 
have  been  at  common  law,  and  are  still,  greater  to  the  husband 
than  to  the  wife.  At  common  law  (and  now,  if  the  conveyance 
were  occasioned  by  payment  or  pledge  of  the  husband's  property) 
he  would  have  during  their  joint  lives  the  same  right  to  the  man- 
agement and  profits  in  the  one  case  as  in  the  other,  and  would 
also  have  in  the  first  case  a  right  of  alienation  and  partition  with- 
out his  wife's  concurrence  which  he  would  not  have  in  the  second, 
while  the  wife  would  in  neither  case  have  any  right  to  sell  or 
have  partition  except  by  joining  with  her  husband.  Since  the 
statute  of  1860  (if  the  conveyance  were  not  caused  by  payment 
or  pledge  of  the  property  of  the  husband)  they  have  during  their 
joint  lives  equal  rights  in  the  property,  whether  held  under  the 
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one  kind  of  tenancy  or  the  other,  the  statute  to  this  extent  mod- 
ifying the  rights  of  tenants  by  entireties.  Both  at  common  law 
and  now,  the  rights  of  the  surviving  husband  are  greater  than  the 
rights  of  the  surviving  wife  when  the  tenancy  is  in  common,  but 
are  exactly  equal  when  the  tenancy  is  by  entireties.  The  incapac- 
ity to  change  the  estate  into  a  tenancy  in  common,  which  espe-» 
cially  distinguished  a  tenancy  by  entireties  from  a  joint  tenancy, 
was  a  disadvantage  of  the  husband,  since,  if  the  change  could  have 
been  made  and  was  made,  it  would  have  been  an  advantage  to 
him,  as  above  stated.  The  incapacity  of  either  to  convey  without 
the  other  was,  so  far  as  peculiar  to  this  estate,  a  disability  of  the 
husband,  since  the  wife  could  not  have  conveyed  without  her  hus- 
band if  she  were  tenant  in  common.  It  is  now  a  disability  of 
both  alike. 

9.  If  the  court  should  hold  that  under  a  deed  to  husband  and 
wife  made  at  the  present  time  they  would  become  tenants  in  com- 
mon, it  would  not  follow  that  under  a  deed  made  in  1839,  making 
them  at  the  time  tenants  by  entireties,  they  would  since  then 
have  become  tenants  in  common. 

(a)  The  husband  has  a  vested  right  to  reduce  to  possession 
personal  property  which  the  wife  had  during  coverture  before  the 
act  of  1860,  although  he  had  not  so  reduced  it  before  that  act. 
Smith  V.  Railroad,  44  N.  H.  325;  NimB  v.  Bit/elow,  45  N.  H.  343; 
Athertan  v.  McQuesten,  46  N.  H.  205 ;  Caawell  v.  Hill,  47  N.  H. 
407  ;  Sanborn  v.  Batchelder,  51  N.  H.  426 ;  Woodman,  v.  Wood- 
man,  54  N.  H.  226  ;  Moulton  v.  Haley,  bl  N.  H.  184. 

(6)  The  husband's  rights  in  real  estate  owned  by  his  wife  dur- 
ing coverture  before  the  act  of  1860  are  apparently  held  not  to  be 
affected  by  that  act.  Wood  v.  Griffin,  46  N.  H.  230.  Although 
we  have  observed  no  other  case  on  this  point,  we  think  it  has  been 
the  general  understanding  of  the  piofession  that  such  rights  remain 
as  before  the  statute. 

(c)  Even  if  Miller  v.  Dennett,  6  N.  11.  109,  and  Stevenson  v. 
Cofferin,  20  N.  H.  150,  are  correctly  decided,  they  do  not  decide 
that  the  legislature  may  constitutionally  abolish  existing  tenancies 
by  entireties.  The  plaintiffs  in  this  case  follow  the  judge  who 
delivered  the  opinion  in  Miller  v.  Dennett,  in  asserting  that  one 
joint  tenant's  right  to  the  moiety  of  his  co-tenant  does  not  vest  till 
the  death  of  the  co-tenant.  This  is  an  evident  misuse  of  language. 
There  is  no  contingent  remainder  in  the  case.  The  whole  title 
vests  at  the  same  time.  A  life  estate  limited  after  a  preceding  life 
estate  is  not  contingent,  though  it  may  never  take  effect  in  posses- 
sion. *'  It  is  the  present  capacity  of  taking  effect  in  possession,  if 
the  possession  were  to  become  vacant,  and  not  the  certainty  that  the 
possession  will  become  vacant  before  the  estate  limited  in  remainder 
determines,  that  distinguishes  a  vested  from  a  contingent  remain- 
der." 4  Kent  203.  If  the  retrospective  operation  of  the  statute  can 
be  justified  at  all,  it  is  because  the  change  which  it  made  in  vested 
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estates  was  closely  analogous  to  changes  which  one  of  the  joint 
tenants  could  make  against  the  others  will.  One  joint  tenant 
could  by  conveyance  sever  the  joint  tenancy  against  the  will  of  the 
co-tenant,  who  then  became  tenant  with  the  new  owner.  One 
joint  tenant  could  obtain  partition  the  same  as  if  he  had  been 
•tenant  in  common.  A  right  so  precarious  as  that  of  one  joint  ten- 
ant to  the  continuance  of  the  tenancy  in  the  same  form  might  pos- 
sibly be  within  the  province  of  the  legislature  to  take  away.  But 
the  deed  of  one  tenant  by  entireties  is  a  nullity.  The  land  cannot 
be  taken  on  execution  against  either  tenant.  Each  tenant  has  an 
interest  (including  the  right  of  survivorship)  which  cannot  be 
taken  away  or  changed  by  any  act  of  other  persons  without  his 
concurrence.  If  this  is  not  such  a  vested  right  as  cannot  constitu- 
tionally be  taken  away  or  changed  by  the  legislature  (except  in 
the  exercise  of  the  power  of  eminent  domain),  then  anew  definition 
of  the  extent  of  this  limitation  upon  legislative  power  is  required. 

(c?)  The  statute  of  1809  purported  to  apply  to  existing  joint 
tenancies.  The  statute  of  1860  and  following  statutes  do  not  pur- 
port to  apply  to  existing  titles,  and  therefore  do  not  so  apply,  even 
if  they  constitutionally  might. 

(e)  If  it  should  be  suggested  that  such  rules  do  not  apply  to 
changes  resulting  from  the  general  drift  of  legislation,  and  particu- 
larly not  to  changes  resulting  from  changes  in  public  sentiment, — 
that,  for  instance,  a  husband  would  not  now  have  the  right  to 
chastise  his  wife,  even  if  the  court  in  Poor  v.  Poor,  8  N.  H.  307, 
313,  had  expressed  an  opinion  exactly  contrary  to  the  opinion  it 
did  express, — the  answer  is,  that  the  cases  are  not  parallel ;  that 
questions  of  title  to  property  are  not  to  be  treated  the  same  as 
questions  of  what  is  reasonable  treatment  of  wife  by  husband,  child 
by  parent,  servant  by  master,  or  the  like.  Questions  of  reasona- 
ble treatment  depend  on  the  character  of  the  community,  on  the 
station  of  parties,  and  on  the  usage  of  the  time  and  community 
with  respect  to  persons  in  such  station.  The  nature  of  a  man's 
rights  to  use  his  property  sometimes  depends  on  similar  considera- 
tions ;  but  his  title  to  the  property,  whether  he  or  another  shall 
own  it,  whether  his  deed   shall  or  shall  not  convey  it — these  are 

Questions  of  a  different  character  and  are  not  subject  to  the  same 
uctuations. 

Doe,  C.  J.  The  act  of  July  21,  1809,  provided  that  all  devises 
and  conveyances  of  real  estate  to  two  or  more  persons  shall  be 
taken,  deemed,  and  adjudged  to  create  estates  in  common  and  not 
in  joint  tenancy  unless  an  intent  to  create  joint  tenancy  is  clearly 
expressed.  Laws,  ed.  1830,  p.  110 ;  G.  L.,  c,  135,  «.  14.  The 
legislature  plainly  declared  their  purpose  that  the  act  should  be 
applied  to  grants  "  which  have  been"  as  well  as  those  which  "shall 
be  made,"  with  a  proviso  that  it  should  not  affect  any  estate  that 
had  *'  already  vested  in  the  survivor  or  survivors  upon  the  prin- 
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ciple  of  joint' tenancy."  It  has  been  held  that  such  an  act  impairs 
no  legal  right.  Miller  v.  Dennett^  6  N.  H.  109 ;  Stevenson  v.  Cof- 
ferin,  20  N.  H.  150 ;  Cool.  Const.  Lim.  360  n.  3 ;  Tiedeman  Lim. 
of  Police  Power,  ss.  116, 117  ;  Hare  Const.  Law  823-829.  Whether 
this  view  is  correct  (Wade  Retro.  L.,  ss.  28,  179-185)  it  is  not 
necessary  in  this  case  to  inquire.  For  an  exact  limitation  of  the 
retroactive  operation  of  statutes  upon  equitable  and  inequitable 
rights,  remedies  and  want  of  remedy,  it  would  seem  that  there 
must  be  some  comprehensive  test  prescribed  by  a  legal  principle 
that  has  not  been  clearly  defined  or  generally  established  in  the 
authorities. 

Tenancy  by  entireties  was  not  abolished  by  the  act  of  1809. 
Wentworth  v.  Remick^  47  N.  H.  226.  The  question  whether  it  is 
abolished  by  a  statute  enabling  married  women  to  hold  property 
as  if  they  were  unmarried,  on  which  there  is  a  difiference  of 
opinion  {Pray  v.  Stebbins,  141  Mass.  219,  223,  Baker  v.  Stewart^ 
40  Kan.  442,  Tiedeman  Real  Prop.,  s.  242,  n.  5,  Kel.  Cont.,  s.  7), 
has  been  settled  in  this  state  in  the  affirmative.  Clark  v.  Clark^ 
56  N.  H.  105.  But  from  usage,  common  understanding,  and  the 
generally  unjust  and  unconstitutional  character  of  retrospective 
laws,  arises  a  fair  inference  of  fact  that  a  statute  is  designed  by 
the  legislature  for  future  cases  only,  unless  a  retrospective  inten- 
tion is  expressly  declared  or  necessarily  implied.  The  act  of  1860 
((?.  2342)  is  consistent  with  a  purpose  that  its  first  section  (G.  L., 
c.  183,  «.  1)  should  be  applied  only  to  property  acquired  after  the 
law  took  effect ;  and  therefore  it  is  not  applicable  to  the  convey- 
ance made  to  the  plaintiff's  father  and  mother  in  1839.  Atherton 
V.  McQuesten,  46  N.  H.  205;  Phillips  v.  Ili/re,  L.  R.  6  Q.  B.  1,  23- 
27 ;  Cool.  Const.  Lim.  370  ;  Hare  Const.  Law  812;  Wade  Retro.  L., 
ss.  34-50.  After  her  death  in  1881  the  whole  farm  was  her  hus- 
band's by  survivorship ;  and  at  his  death  in  1887  it  passed  by 
his  will  to  two  of  the  defendants. 

Case  discharged. 

Smith,  J.,  did  not  sit:  the  others  concurred. 


MERRIMACK. 


Kimball,  Adm*r,  Sf  a,  v.  Bible  Society  Sf  a, 

A  testator's  power  to  dispose  of  a  remainder  expectant  upon  his  life  estate 
is  executed  by  his  devise  of  property  described  in  his  will  as  "  my  estate," 
when  it  appears  from  competent  evidence  that  he  used  those  words  as  a 
description  of  all  the  property  he  had  power  to  dispose  of. 
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Under  some  circumstances,  what  property  shall  he  taken  and  administered 
hy  each  of  the  administrators  of  different  estates  may  be  a  question  of 
convenience. 

Under  a  will  devising  all  the  testator's  real  and  personal  estate  to  his  wife 
^^  during  her  natural  life,  to  he  used  and  managed  by  her  as  she  shall  see 
fit,"  appointing  her  sole  executrix,  and,  after  bequests  out  of  "  whatever 
may  remain  of  my  property  after  her  decease,"  giving  A  B  one  half 
"  of  the  balance,"  and  providing  that  the  other  half  shall  "  be  disposed 
of  by  my  beloved  wife  as  she  shall  choose,"  the  testator's  estate,  increased 
by  the  income  accruing  after  his  death  and  remaining  unexpended  at 
his  widow's  death,  is  a  single  fund  to  be  disposed  of  without  regard  to 
the  distinction  between  principal  and  interest. 

In  an  equity  suit,  brought  by  an  executor  for  the  construction  of  a  will  on 
which  depends  the  right  to  property  in  dispute  between  a  legatee  and  an 
heir,  the  claimant  who  does  not  prevail  is  not  entitled  to  the  payment  of 
his  taxable  costs  or  counsel  fees  out  of  any  part  of  the  estate. 

Bill  in  Equity,  by  John  Kimball,  administrator  of  William 
Richardson,  and  by  Albert  H.  Daniels,  administrator  of  Olive  T. 
Richardson,  widow  of  William,  to  obtain  the  direction  of  the  court 
for  the  performance  of  their  duties.  The  defendants  are  the  New 
Hampshire  Bible  Society,  the  trustees  of  Phillips  Audover  Acad- 
emy, and  heirs  of  Mr.  Richardson  (his  nephews  and  nieces). 
Facts  agreed. 

Mr.  Richardson  died  November  1,  1869,  leaving  a  will  dated 
March  13,  1861. 

[Copy  of  his  will.] 

''FIRST,  I  give  and  bequeath  unto  my  beloved  wife,  Olive  T. 
Richardson,  all  my  personal  and  real  estate  during  her  natural  life, 
to  be  used  and  managed  by  her  as  she  shall  see  lit.  And  I  hereby 
appoint  her  my  sole  executrix  of  this  ray  last  Will  and  Testament. 

'"LASTLY,  And  whatever  may  remain  of  my  property  after 
her  decease,  it  is  my  will  that  Five  Hundred  Dollars  be  given  to 
Horace  P.  Dudley  (my  blind  nephew),  and  One  Hundred  Dollars 
to  William  Marden,  son  of  Richmond  Marden,  of  Francestown, 
N.  H.,  and  of  the  balance  that  one  half  of  it  be  given  to  the  New 
Hampshire  Bible  Society  and  the  other  half  to  be  disposed  of  by 
my  beloved  wife  as  she  shall  choose.'* 

Mrs.  Richardson  died  September  15,  1885,  leaving  a  will  dated 
January  2,  1878,  with  a  codicil  dated  January  28,  1881. 

[Copy  of  her  will.] 

"  I,  Olive  T.  Richardson,  of  Manchester,  in  the  county  of  Hills- 
borough and  state  of  New  Hampshire,  being  possessed  of  sound 
mind  and  perfect  memory,  do  make,  publish  and  declare  this  my 
last  Will  and  Testament,  and  herein  dispose  of  all  my  worldly 
estate,  in  manner  following,  to  wit : 
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"FIRST,  I  order  and  direct  my  executor,  hereinafter  named, 
to  pay  all  my  jost  debts  and  funeral  charges,  soon  as  may  be  after 
my  decease,  and  erect  suitable  monument  at  my  grave. 

"SECOND,  I  give  and  bequeath  unto  my  niece,  Susan  A. 
Batchelder,  the  sum  of  three  hundred  dollars,  to  be  paid  to  her  as 
soon  as  may  be  convenient  after  my  decease :  And  I  do  also  give 
and  bequeath  unto  said  Susan  A.  Batchelder  one  bedstead,  and 
all  the  necessary  bedding  belonging  to  the  same,  and  such  articles 
of  furniture  as  she  may  select,  including  all  my  crockery  ware. 

"  THIRD,  I  give  and  bequeath  unto  my  said  executor,  the  sum 
of  two  hundred  dollars  in  trust,  the  principal  of  said  sum  to  be 
safely  invested  by  him,  and  the  interest  thereof  to  be  expended 
by  him  in  taking  care  of  the  lot  of  land  owned  by  myself  and  my 
late  husband,  William  Richardson,  in  the  Valley  Cemetery  in  said 
Manchester.  If  the  whole  of  the  interest  of  said  two  hundred 
dollars  is  not  needed  in  taking  care  of  said  lot  of  land  in  the  judg- 
ment of  my  said  executor,  he  is  to  pay  the  balance  of  said  interest 
into  the  treasury  of  the  city  Missionary  Society  of  said  city  of 
Manchester. 

"  LASTLY,  I  give,  bequeath  and  devise,  unto  the  Trustees  of 
Phillips  Academy  of  Andover  Massachusetts,  their  successors  in 
office  and  assigns  forever,  all  the  rest,  residue  and  remainder  of  all 
my  estate,  both  personal,  real  and  mixed,  wherever  found  and 
however  situate  to  hold  in  trust,  to  themselves,  their  successors  in 
office  and  assigns  forever.  The  piincipal  of  said  property  and 
estate  to  be  safely  invested  by  said  trustees  and  their  successors, 
and  the  income  and  interest  thereof  is  to  be  expended  under  their 
direction  for  the  use  and  benefit  of  the  Theological  Seminary 
under  their  care. 

"And  I  do  hereby  appoint  Joseph  B.  Clark  of  said  Manchester, 
sole  executor  of  this  my  last  Will  and  Testament,  hereby  revoking^ 
all  former  wills  by  me  made." 

By  the  codicil,  she  revoked  the  legacy  of  f300  to  Susan  A. 
Batchelder,  gave  to  Harriet  Twombley  her  wearing  apparel,  ta 
Lucia  Bennett  all  her  glass,  crockery,  and  China  ware,  and  to 
Julia  Russell  her  large  brass  clock. 

[Copy  of  the  second  and  fourth  items  of  the  codicil.] 

"SECOND.  I  do  hereby  give  and  bequeath  unto  the  Trustees 
of  Phillips  Academy  of  Andover  Massachusetts,  their  successors 
in  office  and  assigns,  the  aforesaid  sum  of  three  hundred  dollars, 
for  the  same  object  and  purpose  mentioned  in  my  said  will,  rel- 
ative to  the  bequest  therein  made  to  said  institution.     .     .     . 

"FOURTH,  As  to  the  rest,  residue  and  remainder  of  all  ray 
household  furniture,  including  carpets,  bed  and  bedding,  I  give 
and  bequeath  the  same  unto  the  '  Manchester  ^Women's  Aid  and 
Relief  Society '  of  said  Manchester,  and  I  do  hereby  authorize  my 
said  executor  to  deliver  to  said  society  all  of  said  furniture  as  soon 
as  may  be  practicable  after  my  decease." 
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Mr.  Richardson's  estate  was  appraised  at  $48,645.09,  and  Mrs. 
Richardson's  (being  substantially  the  same  property  and  its  pro- 
ceeds) at  $61,250.38.  They  had  no  property  at.the  time  of  tneir 
marriage.  At  the  dates  of  her  will  ana  codicil,  she  had  no  real 
estate  except  the  interest  devised  to  her  by  him.  In  the  appraisal 
of  his  estate,  returned  by  her  to  the  probate  court,  the  brass  clock 
which  she  afterwards  bequeathed  to  Julia  Russell  was  inventoried 
at  $10  as  his  property.  His  heirs  reserve  the  right  to  prove,  if 
they  can,  that  this  clock  was  never  his. 

Jeremiah  Smith  and  2>.  Cross,  for  the  trustees  of  Phillips  Acad- 
emy. Mrs.  Richardson's  will  is  an  execution  of  the  power  given 
her  by  her  husband.  '*  It  must  be  remembered  that,  after  all,  every 
will  is  in  exercise  of  a  power,  not  technically,  but  generally.  It  is 
a  power  given  by  the  legislature  to  a  man  to  direct  what  shall 
become  of  his  property  after  his  death.  It  is  a  mere  power ;  and 
indeed  so  much  is  it  a  power  according  to  the  English  law,  that 
there  was  a  time  when  a  man  did  not  possess  that  power ;  it  was 
given  to  him  by  statute.  .  .  .  When  we  speak  of  a  'devise,'  we 
mean  a  devise  which  is  the  exercise  of  a  power  of  disposition  given 
to  a  man  either  by  the  act  of  parliament  or  by  some  person." 
Freme  v.  Clement,  L.  R.  18  Ch.  Div.  499,  510.  The  fair  infer- 
ence  from  the  use  of  general  language  in  this  will  is,  that  the  tes- 
tatrix intended  to  execute  both  powers, — the  one  conferred  by  her 
husband  as  well  as  the  one  conferred  by  the  legislature.  The 
question  is  not  whether  a  learned  and  acute  lawyer  would  have 
spoken  of  the  property  embraced  in  the  power  conferred  by  an  indi- 
vidual as  ''my  property,"  but  whether  the  great  majority  of  man- 
kind would  be  likely  to  include  it  under  that  description.  Here  is 
a  technical  legal  distinction  so  fine  that  many  lawyers  have  ques- 
tioned its  existence,  and  some  judges  have  rejected  it  altogether. 
Tuimer  v.  Durham,  12  Lea  316 ;  2  Yerger  557 ;  7  Baxter  188 ; 
Cole  V.  Cole,  79  Va.  251 ;  Kendall  v.  Kendall,  36  N.  J.  Eq.  91  ; 
Mull  V.  Culver,  34  Conn.  403,  404.  "  It  is  hard  to  distinguish 
between  enjoyment  for  life  with  absolute  power  of  disposition,  and 
the  absolute  ownership."  In  the  substance  of  Lord  Wynford's 
language,  we  may  say,  It  is  difficult  sometimes  even  for  lawyers 
to  know  and  apply  the  law  in  certain  cases,  and  yet  you  are  to 
suppose  that  this  poor  woman  knew  that  she  was  only  a  tenant  for 
life  with  a  power  of  appointment,  and  that  special  words  were 
necessary  to  execute  the  power.  One  of  the  most  eminent  modern 
English  judges  has  said  that  "to  the  common  apprehension  of 
mankind  '  a  general  power  "•  is  exactly  the  same  thing  as  property, 
and  has  for  many  purposes  been  treated  as  property."  James, 
L.  J.,  In  re  Van  Hagan,  16  Ch.  Div.  18,  31.  So  Jessel,  M.  R., 
said  that  "  a  general  power  is  for  almost  all  purposes  equivalent  to 
property."  L.  R.  16  Ch.  Div.  32.  And  in  another  case  the 
same  judge  said  that  "  the  general  intention  of  mankind  was  the 
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reason  of  the  Wills  Act,"  which  reverses  the  old  doctrine,  and 
provides  that  property  embraced  in  a  general  power  shall  pass  by 
a  general  devise  of  all  the  donor's  property.  L.  R.  12  Ch.  Div. 
67-4.  In  a  case  where  a  testatrix,  who  had  a  power  of  disposal, 
spoke  of  a  house  embraced  in  the  power  as  "  my  house,"  iStory^ 
J.,  said, — "  The  language  is  precisely  that  which  would  ordinarily 
be  used  by  the  donee  of  a  power  absolutely  to  dispose  of  the  whole 
property,  although  without  any  interest  in  the  property."  Blagge 
V.  Miles,  1  Story  426,  453.  ^' This  sum,"  said  JDenio,  C.  J., 
"  though  not  her  property  in  a  technical  or  legal  sense,  differed 
but  little  from  property  which  was  absolutely  hers.  .  .  It  is 
not  singular  that  in  attempting  to  dispose  of  it  she  should  regard 
it  as  of  the  same  nature  as  her  own  property."  33  N.  Y.  390. 
"  She  was  entitled  for  life  to  the  income  of  all  the  residue  of  his 
real  and  personal  estate  ;  and  a  moiety  was  given  to  her  absolute 
disposal  by  any  deed  or  writing,  or  by  her  will  attested  by  two 
witnesses.  She  was  not  limited  as  to  objects ;  and  as  to  the  mode, 
it  was  as  ample  a  latitude  as  any  one  could  have.  It  is  a  little 
hard  to  attempt  to  explain  that  it  was  not  her  estate.  How  could 
she  have  had  it  more  than  by  the  enjoyment  during  life,  and  the 
power  of  disposing  to  whatever  person  and  in  whatever  manner 
she  pleased,  with  the  small  addition  of  two  witnesses  ?  By  her 
will  she  gives  all  her  estate  and  effects.  It  is  hard  to  say  that, 
using  that  expression,  she  meant  to  distinguish  and  not  include 
this,  which  is  as  absolutely  hers  as  any  other  part  of  her  property." 
Standen  v.  Standen,  2  Ves.  Jr.  689,  594. 

The  reasonable  view  to  take  of  the  words  used  in  this  case  is, 
that  the  testatrix  meant  to  give  to  her  residuary  legatees  the  larg- 
est interest  she  could  give  in  everything  she  had  power  to  dispose 
of.  It  is  more  reasonable  to  suppose  that  she  intended  that  all  the 
property  which  she  had  power  to  dispose  .of  should  pass  under  the 
residuary  clause  of  her  will,  than  that  she  intended  to  let  this 
property  go  to  her  husband's  collateral  heirs  as  undevised  estate. 
The  idea  that  there  must  be  not  only  an  intention  to  dispose  of 
the  property  embraced  in  the  power,  but  also  to  dispose  of  it  under 
the  power,  is  utterly  rejected  by  Sugden  in  his  work  on  Powers, 
vol.  1,  7th  ed.,  p.  *  421.  The  learned  author  says, — "  If  the  in- 
tention to  pass  the  property  can  be  collected,  it  will  pass  under 
the  power,  although  the  donee  supposed  that  it  would  work  by 
force  of  his  interest.  There  is  no  conflict ;  he  intends  the  prop- 
erty to  pass,  and  thinks  he  has  all  the  interest  in  it,  whereas  he 
really  has  only  a  power.  The  intention  governs,  and  the  power 
will  support  the  disposition."  See,  also,  Far  well  on  Powers  156. 
If  the  testatrix  treated  the  whole  of  the  property  within  the  power 
as  her  own,  and  as  part  of  her  general  estate,  it  will  pass.  She 
would  naturally  treat  as  one  mass  everything  over  which  she  had 
the  power  of  disposition,  including  both  the  savings  of  the  income 
and  the  principal  over  which  she  had  full  power  of  appointment. 
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in  one  aggregate  fund.  "  There  is  no  difficulty  in  saying  that^  so 
far  as  the  testatrix  was  the  owner,  the  gift  shall  take  effect  as  a 
disposition  by  the  owner  of  that  part,  and,  so  far  as  she  had  no 
right  except  under  the  power,  that  it  shall  operate  to  that  extent 
as  an  execution  of  the  power."  A  testatrix  may,  by  the  same 
clause,  dispose  of  her  own  property  and  that  over  which  she  has 
simply  a  power  of  appointment.  10  N.  J.  Eq.  277,  282,  283.  She 
may  thus  give  all  that  she  had  power  to  give,  either  by  authority 
or  by  interest. 

The  rule  applied  in  Burleigh  v.  Clough^  62  N.  H.  267,  is  arbi- 
trary and  technical,  and  has  generally  been  productive  of  great 
injustice.  '*  I  am  not  sure  the  rule  does  not  oblige  the  court  to  act 
against  what  probably  might  have  been  the  intention  nine  times 
in  ten."  Lord  Eldon^  in  Nannock  v.  Horton,  7  Ves.  392,  399.  "  In 
my  own  private  opinion,  I  think  the  intention  was  to  give  the 
£100,  which  the  testatrix  had  power  to  dispose  of;  but  I  do  not 
conceive  that  I  could  judicially  declare  the  power  to  have  been 
executed,  even  if  the  result  of  an  inquiry  should  verify  the  repre- 
sentation that  is  made  as  to  the  state  of  her  property."  Sir  Wm. 
Grant,  M.  R.,  in  JoneB  v.  Tucker,  2  Mer.  533,  637,  538.  "The  ques- 
tion in  this  case  arises  from  the  distinction  which  has  been  adopted 
and  settled  in  courts  of  equity  between  the  power  of  disposing  of 
property  and  the  technical  right  of  property,  a  distinction  which 
has  been  regretted  by  eminent  judges,  and  which,  as  Lord  Eldon 
has  observed,  although  professed  to  be  adopted  in  order  to  further 
the  intention  of  the  testator,  in  nine  cases  out  of  ten  defeats  that 
object."  Sir  John  Leach,  M.  R.,  in  Hughes  v.  Turner,  3  Myl.  & 
K.  666,  688.  V  I  fear  that  the  intention  of  the  testatrix  may  be 
defeated  by  my  decision."  Sir  C.  C.  Pepys,  M.  R.,  on  rehearing 
ffughea  v.  Turner.  "  If  we  had  felt  ourselves  at  liberty  to  decide 
this  case  according  to  what  we  believed  to  be  the  intent  of  the 
testator,  shown  by  such  evidence  as  satisfies  courts  of  justice  on 
ordinary  wills,  we  should  not  have  so  long  delayed  our  judgment.'* 
Nowell  V.  Roake,  2  Bing.  497,  503.  "  I  must,  although  almost 
ashamed  to  say  it,  decide  against  what  I  firmly  and  sincerely 
believe  to  have  been  the  intention  of  the  testatrix,  that  the  power 
of  appointment  has  not  been  exercised.  I  am  bound,  however, 
by  the  authorities ;  I  cannot  help  myself,  and  I  must  so  decide." 
Knight  Bruce,  V.  C,  Davies  v.  Thome,  13  Jur.  383,  384. 

"  In  reviewing  the  cases,  it  is  impossible  not  to  be  struck  with 
the  number  of  the  instances  where  the  intention  has  been  defeated 
by  the  rule  distinguishing  power  from  property."  Sug.  Powers, 
8th  ed.  338;  7th  ed.  401.  '*I  concur  in  the  view  that  it  is  'very 
desirable  not  to  re-create  any  distinctions  between  property  and  a 
general  power,  which  to  the  common  apprehension  of  mankind  is 
exactly  the  same  thing  as  property,  and  has  for  many  purposes 
been  treated  as  property.' "  JameB,  L.  J.,  In  re  Van  Hagan,  L.  R. 
16  Ch.  Div.  18,  33.     The  doctrine  formerly  held  by  the  English 
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courts  was  completely  reversed,  so  far  as  general  powers  are  con- 
cerned, by  the  Wills  Act  (St.  1  Vict.,  c,  26,  s,  27),  which  provides, 
in  substance,  that  in  vnlls  made  after  January  1,  1838,  general 
devises  of  real  estate,  and  bequests  of  personal  estate  described  in 
a  general  manner,  are  to  be  construed  as  including  real  or  personal 
estate  which  the  testator  may  have  power  to  appoint  to  any  objects 
he  may  think  proper,  unless  a  contrary  intention  appears  by  the 
will.  "  By  this  statute  [referring  to  1  Vict.,  c.  26,  «.  27]  all  these 
refined  and  subtle  distinctions  in  relation  to  the  execution  of 
powers  are  now  swept  away  in  England,  and  the  doctrine  has  at 
last  settled  down  in  that  country  to  what  would  seem  to  be  the 
dictate  of  common  sense,  unaffected  by  technical  niceties."  Story ^ 
J.,  in  note  to  Blagge  v.  Miles^  1  Sto.  426,  458.  "I  feel  con- 
fident that  we  ought  not  to  follow  a  rule  thus  condemned,  and 
which  has  been  abolished  in  the  country  by  whose  courts  it  was 
established."  Denio,  C.  J.,  in  White  v.  fficks,  33  N.  Y.  383,  407. 
"We  cannot  refrain  from  expressing  our  extreme  dissatisfaction 
with  this  supposed  condition  of  the  law."  Burleigh  v.  Glough^  52 
N.  H.  267,  281. 

"  The  refinements  and  subtleties  to  which  this  distinction  leads 
are  great  and  perplexing.  .  .  the  inconvenience  and  injustice 
to  which  the  English  doctrine  gave  rise  have  been  a  constant  sub- 
ject of  remark  by  the  judges  who  applied  it."  This  doctrine  of 
the  English  courts  is  "a  rule  of  construction  likely,  in  a  majority 
of  cases,  to  defeat  the  intention  it  is  designed  to  ascertain  and 
effectuate.  Seeking  for  the  intention  of  the  testator,  the  rule 
of  the  English  statute  appears  to  us  the  wiser  and  safer  rule." 
Amory  v.  Meredith^  7  Allen  397-400.  "In  Amory  v.  Meredith^ 
7  Allen  397,  it  was  held  that  the  rule  adopted  by  the  English 
courts  of  equity,  in  determining  whether  a  general  power  of  dis- 
posing of  property  was  executed  by  a  general  devise  or  bequest  of 
the  property  of  the  testator,  was  not  a  sound  rule  of  construction ; 
that  it  had  been  found  in  a  large  majority  of  cases  to  defeat  instead 
of  furthering  the  intent  of  the  testator,  to  ascertain  and  make  effect- 
ual which  is  the  chief  duty  of  the  courts  in  interpreting  the  lan- 
guage of  wills;  and  that  a  different  rule  must  be  applied." 
Willard  V.  Ware,  10  Allen  263,  266,  267 ;  Bangs  v.  Smith,  98 
Mass.  270;  Sewall  v.  Wilmer,  132  Mass.  131."  If  we  were  at 
liberty  to  discard  certain  arbitrary  rules  which  have  been  estab- 
lished by  the  courts  in  England,  and  followed  to  a  great  extent  in 
this  country,  to  ascertain  the  intention  of  the  donee  of  a  power, 
and  simply  inquire,  without  reference  to  any  rules  on  the  subject, 
what  was  Mrs.  CampbelFs  intention  in  making  this  deed,  but  one 
answer,  we  imagine,  could  be  made.  We  might  safely  say,  as  Lord 
Winford  said  in  the  House  of  Lords  when  the  Roak  cases  were 
before  it  (1  Dow  &  Clark  451),  that  nine  hundred  and  ninety-nine 
persons  out  of  a  thodsand  would  say,  on  reading  the  deed,  that  the 
grantor  did  intend  to  convey  a  fee  simple.  We  might  go  further, 
VOL.  LXV.     11 
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and  say  that  the  remaining  one  of  the  one  thousand  would  come 
to  the  same  conclusion.  And  it  might  be  further  observed,  that 
Lord  Winford'8  suggestion  that  the  rules  were  bad  rules,  was 
recognized  by  the  British  parliament,  and  some  of  them  were 
abolished  by  1  Vict.,  e.  26,  s.  27."     64  Mo.  81,  82. 

*'The  early  English  cases  on  this  subject  established  a  rule 
which  so  frequently  operated  to  defeat  the  intention  of  grantors 
and  testators  as  to  require  a  decided  departure  from  it,  accom- 
panied with  frequent  criticisms  of  its  unsoundness  by  the  most 
learned  judges.  .  .  .  The  strictness  of  this  rule  .  .  .  has 
been  repudiated  by  the  modern  cases,  and  there  is  now  everywhere 
manifested  by  the  courts  a  growing  disposition  to  adopt  a  principle 
more  liberal  to  the  execution  of  such  powers,  and  more  just  and 
certain  in  the  ascertainment  of  the  supposed  intention  relating  to 
their  execution."  Qindrat  v.  Company^  82  Ala.  596.  For  other 
authorities,  illustrating  the  tendency  to  depart  from  the  old  En- 
glish doctrine,  see  Warner  v.  Company^  109  U.  S.  357,  866-368; 
Fxmk  V.  EgglcBton,  92  111.  bib— IS.  (7.,  34  Am.  Rep.  136;  Bige- 
low's  note,  2  Sto.  Eq.  (13th  ed.)  «.  1062,  a  (n.  a)  ;  Holmes's  note, 
4  Kent  Com.  (12th  ed.)  335  (n.  1);  White  v.  Hicks,  33  N.  Y. 
883. 

E,  A.  ^  C.  B,  Hibhard,  for  heirs  of  Mr.  Richardson.  Where  a 
power  is  given  which  may  be  exercised  by  will,  it  will  not  be  exe- 
cuted unless  there  is  a  reference  in  the  will  to  the  power  or  to  the 
subject  of  it ;  or  unless  the  will  would  be  inoperative  without  the 
aid  of  the  power,  and  the  intention  to  execute  it  became  clear  and 
manifest.  Burleigh  v.  Clough,  52  N.  H.  267;  2  Jarm.  Wills 
(N.  J.  ed.)  272,  n.  5— 2d  Am.  ed.,  vol.  1,  p,  543  [628] ;  Foos  v. 
Scarf,  55  Md.  801;  Bingham's  Appeal,  64  Pa.  St.  345;  In  re 
Fhila.  T.  Co.,^  13  Phila.  44;  3Ieeker  v.  Breintnall,  38  N..  J.  Eq. 
845.  The  residuary  clause,  under  which  the  trustees  claim,  is  in 
every  respect  what  it  would  have  been  if  the  testatrix  had  had  no 
power  of  disposition  over  property  not  her  own.  It  contains 
nothing,  neither  does  the  will  or  the  codicil  contain  anything, 
from  which  it  might  be  known  or  even  suspected  that  the  testatrix 
had  attempted  to  exercise  a  power  of  disposition  over  property 
belonging  to  another.  According  to  all  known  rules  of  interpre- 
tation, it  was  her  estate,  and  only  hers,  that  was  given  to  the  trus- 
tees, and  it  is  only  by  forcing  the  language  of  her  will  beyond  its 
natural  meaning,  only  by  treating  it  as  containing  words  which 
are  nowhere  to  be  found  in  it,  only  by  supposing  that  she  meant 
something  she  did  not  say,  only  by  imagining  that  she  intended  to 
dispose  of  her  husband's  property  contrary  to  her  express  state- 
ment that  it  was  her  property,  that  the  construction  contended  for 
on  behalf  of  the  trustees  can  be  put  upon  it.  The  mode  of  exer- 
cising a  power  of  appointment  obvious  to  a  lawyer — also  to  a  per- 
son of  common  understanding  who  is  not  a  lawyer — is,  to  refer  to 
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the  power  or  to  the  property  subject  to  it,  in  plain  language,  or  at 
least  in  some  kin<J  of  language. 

''  It  is  a  general  rule,  that,  in  the  execution  of  a  power,  the  donee 
of  the  power  must  clearly  show  that  he  means  to  execute  it,  either 
by  a  reference  to  the  power  or  to  the  subject-matter  of  it;  for  if 
he  leaves  it  uncertain  whether  the  act  is  done  in  execution  of  the 
power  or  not,  it  will  not  be  construed  to  be  an  execution  of  the 
power."  2  Sto.  Eq.,  s.  1062  a.  1  Sug.  Pow,  (3d  Am.  ed.,  7th 
London  ed.)  404,  n.  [*356].  "  Three  classes  of  cases  have  been 
held  to  be  sufficient  demonstrations  of  an  intention  to  execute  a 
power:  1.  Where  there  has  been  some  reference  to  the  power  in 
the  instrument  of  execution.  2.  Where  there  has  been  a  reference 
to  the  property,  which  was  the  subject  on  which  it  was  to  be 
executed.  3.  Where  the  instrument  of  execution  would  have  no 
operation  whatever,  except  as  an  execution  of  the  power.  .  .  . 
Where,  however,  the  power  is  not  referred  to,  the  property  com- 
prised in  it  must  be  mentioned,  so  as  to  manifest  that  the  disposi- 
tion was  intended  to  operate  over  it ;  the  donee  must  do  such  an 
act  as  shows  that  he  has  in  view  the  thing  of  which  he  has  a  power 
to  dispose.  .  .  .  It  is  firmly  settled  that  a  mere  general  devise 
or  bequest,  however  unlimited  in  terms,  will  not  comprehend  the 
subject  of  the  power  unless  it  refer  to  the  subject,  or  to  the  power 
itself,  or  generally  to  any  power  vested  in  the  testator.  .  .  . 
Lord  Alvanley  stated  the  true  rule,  as  established  by  Andrews  v. 
JEmmot^  to  be,  that  to  execute  a  power  there  must  be  a  direct 
reference  to  it,  or  a  clear  reference  to  the  subject,  or  something 
upon  the  face  of  the  will,  or,  independent  of  it,  some  circumstance 
which  shows  the  testator  could  not  have  made  that  disposition 
without  having  intended  to  comprehend  the  subject  of  the  power." 
1  Sug.  Pow.  404,  414,  416,  418.  "If  the  will  be  made  without 
any  reference  to  the  power,  it  operates  as  an  appointment  under 
the  power,  provided  it  cannot  have  operation  without  the  power. 
The  intent  must  be  so  clear  that  no  other  reasonable  intent  can  be 
imputed  to  the  will  ;  and  if  the  will  does  not  refer  to  a  power,  or 
to  the  subject  of  it,  and  if  the  words  of  the  will  may  be  satisfied 
without  supposing  an  intention  to  execute  the  power,  then,  unless 
the  intent  to  execute  the  power  be  clearly  expressed,  it  is  no  exe- 
cution of  it."     4  Kent  Com.  335. 

**A  married  woman  having  power  to  appoint  leaseholds  and 
stock,  by  her  will  executed  and  attested  as  required  by  the  power, 
but  not  referring  to  it,  gives  to  her  husband  the  whole  of  her 
property  both  real  and  personal,  and  whatever  she  might  possess 
at  her  decease.  Held,  not  to  be  an  execution  of  the  power." 
Lovell  V.  Knight^  3  Sim.  276.  "  Though  to  effect  the  execution  of 
a  power  by  will  a  direct  reference  to  the  power  is  not  necessary, 
the  intention  must  distinctly  point  to  the  subject  of  it,  as  if  some- 
thing is  included  which  the  testator  had  not  otherwise  than  under 
the  power,  and  part  of   the  will  unless  applied  to  it  would  be 
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wholly  inoperative."  Bennett  v.  Ahurrow^  8  Ves.  609.  "  It  is  a 
settled  rule,  that  no  terms,  however  comprehensive,  in  a  will, 
although  sufficient  to  pass  every  other  species  of  property  real  and 
personal,  will  execute  a  power,  unless  they  demonstrate  that  the 
testator  had  the  power  in  contemplation,  and  intended  by  his  will 

to  execute  it But  no  general  devise  or  bequest  of 

all  a  testator's  property  real  and  personal,  nor  a  general  residuary 
clause,  of  themselves  are  a  sufficient  [execution  of  a]  power  of 
appointment."  Pepper's  Will,  1  Pars.  S.  Eq.  Cas.  436.  "  A  tes- 
tator gave  a  fund  to  Z  in  trust,  the  income  to  be  paid  to  the  testa- 
tor's widow  during  her  life,  and  on  her  decease  the  whole  fund  to 
go  to  Z  if  he  should  survive  the  widow,  and  if  he  should  not,  to 
such  person  as  he  by  his  last  will  should  appoint.  The  will  then 
gave  all  the  residue  of  the  property  to  Z.  Z  died  before  the 
testator's  widow,  leaving  a  will  which  gave  his  property  to  his  son, 
but  in  no  other  manner  making  any  appointment.  Held,  that  the 
will  of  Z  was  not  an  execution  of  the  power  of  appointment.'* 
Johnson  v.  Stanton,  30  Conn.  297.  **  To  constitute  the  execution 
of  a  power  of  appointment  by  will,  there  must  be  a  reference  to 
the  power  itself  or  to  the  subject  of  it,  unless  the  intention  is  man- 
ifest from  the  fact  that  the  will  would  remain  inoperative  without 
the  aid  of  the  power,  or  is  so  clearly  demonstrated  that  the  tran- 
saction is  not  fairly  susceptible  of  any  other  interpretation." 
Hollister  v.  Shaw^  46  Conn.  248. 

''I  agree  that  the  intention  to  execute  the  power  must  be 
apparent  and  clear,  so  that  the  transaction  is  not  fairly  susceptible 
of  any  other  interpretation.  If  it  is  doubtful,  under  all  the  cir- 
cumstances, then  that  doubt  will  prevent  it  from  being  deemed 
an  execution  of  the  power."  Story,  J.,  in  Blayge  v.  Miles^  1  Sto. 
426,  446.  '*  While  the  rigid  rule  of  construction  before  referred 
to  may  have,  in  some  instances,  run  counter  to  the  actual  intention, 
which  sometimes  happens  in  the  application  of  other  rules  to  the 
construction  of  wills,  we  do  not  appreciate  the  objection  to  the  full 
extent  urged.  Upon  such  a  subject  it  is  necessary  to  have  rules  : 
otherwise  we  should  be  absolutely  at  sea.  The  execution  of  a 
power  is  not  an  ordinary  matter,  but  is  out  of  the  usual  course  of 
things.  It  is  incumbent  on  the  donee  of  the  power  to  do  the  act ; 
if  not  done,  certain  consequences  of  importance  follow;  and  it 
would  seem  to  be  in  accordance  with  the  analogies  of  the  law,  that 
those  who  claim  under  the  appointment  should  be  held  to  show 
satisfactorily  that  it  was  made.  In  a  large  majority  of  cases  tes- 
tators dispose  only  of  their  own  estate.  These  wills,  which  em- 
brace also  the  execution  of  powers,  are  exceptions  to  the  rule. 
When,  therefore,  a  testator  having  property  leaves  a  will,  dispos- 
ing of  it  in  the  usual  manner,  without  any  reference  to  a  power, 
the  inference,  in  the  absence  of  other  proof,  is  that  the  will  is  not 
one  of  the  exceptions,  but,  as  it  purports,  disposes  only  of  the 
estate  proper  of  the  testator.     If  the  will  were  extended  to  refer 
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to  and  accomplish  a  matter  so  remarkable  as  the  execution  of  a 
power,  the  part  intended  to  make  the  appointment  would  naturally 
be  separate  and  distinct  from  the  other  parts."  McGowan^  J.,  in 
Bilderhack  v.  Boyce,  14  S.  C.  528. 

Doe,  C.  J.  By  his  will  Mr.  Richardson  gave  his  wife  all  his 
"  personal  and  real  estate  during  her  natural  life,  to  be  used  and 
managed  by  her  as  she  shall  see  fit."  Out  of  "  whatever  may 
remain  of  my  property  after  her  decease,"  he  gave  two  legacies. 
"  Of  the  bailee  "  he  gave  one  half  to  the  New  Hampshire  Bible 
Society,  and  left  "  the  other  half  to  be  disposed  of  by  ihy  beloved 
wife  as  she  shall  choose."  The  question  is,  whether  her  power  to 
dispose  of  **  the  other  half  "  was  executed  in  her  will  made  nine 
years  after  his  death.  After  certain  bequests,  she  gives  to  the 
trustees  of  Phillips  academy,  of  Andover,  Massachusetts,  for  the 
use  of  the  theological  seminary  under  their  care,  "  all  the  rest, 
residue,  and  remainder  of  all  my  estate."  Does  the  competent  evi- 
dence show  that  she  understood  ''all  my  estate  "  included  all  that 
her  husband  left  ''to  be  disposed  of  by  my  beloved  wife  as  she 
shall  choose"?  Did  she  mean  to  exercise  all  her  disposing  power? 
There  is  no  occasion  to  inquire  whether  her  will  contains  an 
express  or  distinct  reference  to  a  remainder  expectant  upon  the 
termination  of  a  life  estate,  or  to  a  power  of  appointment,  or 
whether  she  had  in  mind,  and  intended  to  exercise,  a  power  tech- 
nically distinguished  from  the  right  of  an  absolute  proprietor  to 
dispose  of  his  property  by  will.  Such  an  inquiry  cannot  be  sub- 
stituted for  the  question  whether  her  will  is  an  expression  of  a 
purpose  to  exercise  all  the  right  she  had  of  determining  who  should 
be  proprietors  after  her  decease. 

AH,  or  nearly  all,  the  property  in  which  she  had  any  interest 
during  the  sixteen  years  of  her  widowhood  was  the  estate  and  the 
proceeds  of  the  estate  left  by  her  husband.  During  that  time, 
being  tenant  for  life  of  the  whole,  and  sole  executrix,  she  used  and 
managed  the  whole  as  if  it  were  hers.  It  does  not  appear  that 
she  was  so  familiar  with  legal  views  of  her  husband's  will  as  to 
undei*stand  the  difference  between  a  fee,  and  her  rights  of  holding, 
using,  and  managing  property  as  she  saw  fit  during  her  life  and 
deciding  who  should  have  it  afterwards.  A  legal  presumption  so 
contrary  to  the  fact  as  that  which,  for  some  purposes,  imputes  to 
everybody  full  knowledge  of  the  law,  has  no  tendency  to  show 
that  as  a  matter  of  fact  the  testatrix  used  the  words  "  my  estate  " 
in  a  strict  sense,  intending  to  exclude  the  property  over  which  she 
had  a  testator's  power,  and  in  which  her  rights  of  use  were  more 
than  those  of  an  ordinary  tenant  for  life.  That  property  was  hers 
for  all  the  purposes  for  which  she  seems  to  have  wanted  it.  It 
was  hers  to  such  an  extent  and  in  such  a  practical  sense  that  she 
would  be  likely  to  regard  it  as  hers  and  to  call  it  hers.  Naturally, 
and  in  accordance  with  the  common  use  of  language,  she  would 
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speak;  and  write  of  lands  and  goods  as  hers  which  were  hers  dur- 
ing her  natural  life,  to  be  used  and  managed  as  she  saw  fit,  and 
the  inheritance  of  which  was  subject  to  her  unlimited  control. 
Even  if  she  had  ever  maintained  or  recognized  a  distinction 
between  those  possessions  that  would  go  from  her  to  her  heirs 
without  a  will,  and  those  that  were  hers  for  enjoyment  and  dis- 
posal, it  would  not  necessarily  follow  that  by  ''  all  my  estate  "  she 
meant  only  one  of  those  classes  of  property.  There  is  reason  to 
believe,  and  no  reason  to  doubt,  that  she  exercised  her  testa- 
mentary powers  regardless  of  that  distinction  ;  that  h%r  knowledge 
of  it  (if  she  had  any)  was  slight  and  indistinct ;  that  she  did  not 
say  "  all  my  estate  "  with  a  purpose  of  waiving  a  large  part  of  her 
disposing  right ;  and  that  she  used  those  words  in  no  narrow  or 
technical,  but  in  their  comprehensive  and  popular,  sense. 

''An  estate  for  life  with  an  unqualified  power  of  appointing  the 
inheritance  comprehends  everything.  .  .  .  How  can  the  court 
say  that  it  is  only  by  will  that  she  can  appoint?  By  her  interest 
she  can  convey  her  life  estate.  By  this  unlimited  power  she  can 
appoint  the  inheritance.  The  whole  equitable  fee  is  thus  subject 
to  her  present  disposition."  Barford  v.  Street^  16  Ves.  135,  189; 
Johnson  v.  Cushinf/,  16  N.  H.  298.  It  is  probable  that  Mrs.  Rich- 
ardson labored  under  some  misapprehension  as  to  the  extent  of 
her  title  and  the  legal  character  of  her  appointing  power  over 
what  was  not  strictly  and  absolutely  hers,  and  that  the  scrivener 
did  not  take  time  to  inform  himself  on  these  subjects.  The  infer- 
ence from  the  will  is,  that  she  did  not  understand  it  to  be  neces- 
sary or  useful  to  distinguish  between  an  estate  of  remainder  and 
an  unlimited  power  over  such  an  estate,  or  between  property  that 
would  go  to  her  heirs  if  she  did  not  otherwise  direct,  and  property 
that  would  go  to  them  on  her  order. 

If  the  will  were  construed  upon  a  presumption  that  she  was 
learned  in  the  law,  there  would  be  a  difficulty  in  inferring  that 
she  was  ignorant  of  her  legal  position,  or  was  satisfied  with  her 
bequest  of  "  all  my  estate  "as  an  expression  of  a  resolution  to 
abstain  from  the  exercise  of  a  large  part  of  her  testamentary 
power.  Her  proprietary  interest,  her  actual  and  rightful  posses- 
sion, use,  and  management,  and  her  right  of  appointing  legatees 
are  competent  evidence  of  the  sense  in  which  she  used  the  words 
*'my  estate  "  in  the  residuary  clause.  Upon  this,  and  all  the  com- 
petent evidence  in  the  case,  and  the  evidence  offered  by  her  hus- 
band's heirs,  it  is  more  probable  than  otherwise  that  she  intended 
to  exercise  her  entire  testamentary  authority,  of  whatever  legal 
nature  or  natures  it  might  be.  And  her  intention  is  not  defeated 
by  the  rule  of  construction,  the  general  operation  of  which  was 
regarded  in  Burleigh  v.  Clough^  52  N.  H.  267,  281,  with  extreme 
dissatisfaction.  Her  intention,  proved  by  competent  evidence,  is 
her  will.  Amory  v.  Meredith^  7  Allen  397,  398 ;  Rice  v.  Society ^ 
66  N.  H.  191,  197-203;  Sanborn  v.  Sanborn,  62  N.  H.  631,  643; 
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Kennard  v.  Kennard,  63  N.  H.  303,  310.  Her  bequest  to  the 
seminary  was  an  exercise  of  the  disposing  power  given  by  her 
husband  as  well  as  that  derived  from  the  statute. 

In  her  management  of  the  whole  property  as  one  estate,  the 
principal  and  income  were  mingled  by  investment  without  any 
observance  of  the  difference  between  a  life  estate  and  a  remainder. 
Daniels,  her  administmtor,  and  Kimball,  the  administrator  of  her 
husband,  join  in  asking  what  property  each  shall  administer. 
Under  the  circumstances,  this  seems  to  be  a  question  of  con- 
venience. Notes  payable  to  Mr.  Richardson,  and  now  held  by  his 
administrator,  may  be  conveniently  collected  by  the  holder.  No 
reason  appears  why  Daniels  should  not  take  and  account  for  per- 
sonal property  standing  in  the  name  of  Mrs.  Richardson,  and  pay 
Kimball  what  he  needs  for  the  expenses  of  his  administration,  and 
for  the  legacies  given  by  Mr.  Richardson  to  Dudley,  Marden,  and 
the  Bible  Society.  The  administrators  will,  of  course,  act  in  con- 
cert, with  full  knowledge  and  approval  of  each  other's  proceedings, 
and  upon  consultation  with  the  parties  in  interest. 

Clabk,  J.,  did  not  sit:  the  others  concurred. 


After  the  announcement  of  the  foregoing  decision,  the  question 
was  presented  whether  the  income  of  Mr.  Richardson's  estate, 
accruing  after  his  death  and  not  expended  by  his  widow,  passed 
by  her  will  as  her  property,  or  whether  it  is  a  part  of  the  estate 
described  in  his  will  as  "  whatever  may  remain  of  my  property 
after  her  decease." 

Jeremiah  Smith  and  D.  Cross^  for  the  trustees  of  Phillips 
Academy. 

Chase  ^  Streeter^  for  the  New  Hampshire  Bible  Society. 

Doe,  C.  J.  A  devise  of  property  ''to  A  for  (or  during)  his 
life"  is  the  common  legal  form  of  a  gift  of  a  life  estate.  And  its 
ordinary  technical  meaning  is,  that  the  income  is  A's  property,  and 
if  mingled  with  the  principal  during  his  life,  is  to  be  severed  after 
his  death  for  delivery  to  his  heirs  or  legatees.  But  there  may  be 
a  qualified  life  estate  as  well  as  a  qualified  fee ;  and  legal  terms 
are  not  always  understood  by  testators  in  a  technical  sense.  How- 
ever clear  the  intention  that  the  life  tenant  may  have  all  the 
income  if  he  needs  it,  or  may  use  or  alienate  it  if  he  chooses  to  do 
80,  slight  evidence  may  be  enough  to  prove  an  intention  that  so 
much  of  it  as  he  neither  spends  nor  conveys  shall  be  considered  a 
part  of  the  property  of  which  it  is  the  unexpended  increase.  Even 
in  the  absence  of  modifying  phrases,  it  is  by  no  means  certain  that 
all  testators  understand  that  such  increase  will  go  to  the  heirs  or 


Digitized  byCjOOQlC 


152  KIMBALL  v.  BIBLE  SOCIETY.  [Merrimack, 

legatees  of  the  tenant  for  life.  Enlarging  or  abridging  terms, 
used  in  connection  with  the  usual  description  of  the  life  estate,  are 
to  be  duly  weighed  as  evidence  of  the  kind  and  degree  of  qualifi- 
cation intended  by  the  testator. 

The  language  of  Mr.  Richardson's  will  is,  '*  I  give  and  bequeath 
unto  my  beloved  wife,  Olive  T.  Richardson,  all  my  personal  and 
real  estate  during  her  natural  life,  to  be  used  and  managed  by  her 
as  she  shall  see  fit.  And  I  hereby  appoint  her  my  sole  executrix. 
.  .  .  And  whatever  may  remain  of  my  property  after  her 
decease,  it  is  my  will  that  $500  be  given  to  Hoi*ace  P.  Dudley 
(my  blind  nephew),  and  $100  to  William  Harden  .  .  .  and 
of  the  balance  that  one  half  of  it  be  given  to  the  New  Hampshire 
Bible  Society  and  the  other  half  to  be  disposed  of  by  my  beloved 
wife  as  she  shall  choose."  While  her  interest  as  devisee  was  a  life 
estate  in  a  certain  sense,  it  was  in  some  respects  more,  and  in 
other  respects  less,  than  a  technical  tenancy  for  life.  For  her 
necessary  support  (if  for  no  other  purpose)  she  could  use  the 
principal,  if  the  income  was  not  sufficient.  Of  whatever  might 
remain  of  his  property  after  her  decease,  less  $600,  she  could 
devise  one  half  to  her  heirs ;  but  none  of  that  balance  was  to  go  to 
them  as  her  intestate  property.  The  direction  that  his  whole 
estate  is  "  to  be  used  and  managed  by  her  as  she  shall  see  fit,"  and 
the  provision  in  relation  to  ''  whatever  may  remain  of  my  property 
after  her  decease,"  show  a  purpose  to  maintain  the  unity  of  his 
estate  during  her  life  to  such  an  extent  that  what  remained  at  her 
decease  (whether  more  or  less  than  the  amount  left  by  him)  should 
be  disposed  of  without  regard  to  the  distinction  between  principal 
and  income.  She  did  not  consume  all  the  income,  and  no  question 
was  raised  in  her  lifetime  as  to  the  limits  of  her  rightful  expendi- 
ture. What  now  remains  of  her  husband's  property  and  its  in- 
crease accruing  under  her  use  and  management  is  a  single  fund, 
out  of  which  are  to  be  paid  debts,  expenses,  and  his  bequests  to 
Dudley  and  Marden.  Of  the  balance,  one  half  goes  by  his  will  to 
the  Bible  Society,  and  the  other  half  according  to  the  terms  of  her 
will. 

Clark,  J.,  did  not  sit :  the  others  concurred. 


A  motion  was  made  by  heirs  of  Mr.  Richardson  for  their  costs, 
taxed  as  between  solicitor  and  client,  to  be  paid  out  of  the  fund. 

E.  A.  ^  C.  B,  Hibbard  and  G.  N.  Eastman^  for  heirs  of  Mr. 
Richardson.  The  plaintiffs,  as  administrators  de  bonis  non  with 
the  will  annexed,  one  of  William  Richardson  and  the  other  of 
Olive  T.  Richardson,  commenced  this  action  and  made  the  heirs  of 
William  Richardson  defendants.  The  plaintiffs  chose  the  time 
when  and  the  place  where  questions  of  doubt  and  difficulty  con- 
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cerning  the  distribution  of  a  large  estate  should  be  determined, 
and  compelled  the  heirs  to  come  before  the  court  and  establish  any 
rights  they  might  claim  to  have,  or  submit  to  an  ex  parte  decision. 
The  plaintiffs  alleged  that  they  could  not  "  safely  proceed  further 
in  the  discharge  of  their  said  trusts  without  the  advice  of  the 
court"  upon  the  following  among  other  questions:  "To  what  are 
the  said  heirs-at-law  of  the  said  William  Richardson  entitled,  if 
anything?"  It  was  for  the  interest  of  all  parties  that  that  as  well 
as  other  questions  should  be  speedily  answered,  and  it  is  only  jus- 
tice that  the  costs  of  all  as  between  solicitor  and  client  should  be 
paid  from  the  funds,  as  they  must  have  been  had  the  decision  been 
favorable  to  the  heirs. 

^*  Where  the  testator  has  expressed  his  intention  so  ambiguously 
as  to  create  a  difficulty  which  makes  it  necessary  to  come  to  the 
court  of  chancery  to  give  a  construction  to  his  will,  or  to  remove 
the  difficulty,  the  costs  of  the  litigation  are  usually  directed  to  be 
paid  out  of  the  estate  ;  and  the  general  residue  is  the  primary 
fund  for  the  payment  of  such  costs."  Smith  v.  Smithy  4  Paige 
271.  ^*  And  as  they  were  necessary  parties,  and  did  not  come  into 
this  court  as  volunteers,  it  seems  to  be  a  case  falling  within  the 
general  rule,  that  where  the  will  of  the  testator  is  so  ambiguously 
expressed  as  to  render  it  proper  for  the  executor  to  take  the  direc- 
tion of  the  court,  the  necessary  costs  of  the  litigation  to  settle  the 
construction  of  the  will  should  be  paid  out  of  the  fund."  Wal- 
worth^ C,  in  King  v.  Strong^  9  Paige  100.  '^  Whenever  it  is  ren- 
dered necessary  or  proper,  for  determining  the  rights  of  parties, 
that  the  opinion  of  the  court  should  be  taken  as  to  the  proper  con- 
struction of  a  will,  and  the  necessity  for  such  resort  has  been 
occasioned  by  the  doubtful  or  ambiguous  terms  employed  by  the 
testator,  it  is  proper  to  award  the  costs  against  the  residuary  fund 
of  the  estate."     Buchanan  v.  Lloyd^  64  Md.  806. 

"  Reasonable  costs  of  parties  properly  before  the  court  to  liti- 
gate a  question  as  to  the  party  entitled  to  receive  a  legacy  for 
charitable  purposes  [or  as  to  the  proper  disposition  of  a  remainder 
under  a  will],  where  the  right  was  doubtful,  will  be  allowed  out  of 
the  fund."  Bliss  v.  Am.  Bible  Society^  2  Allen  334 ;  Abbott  v. 
Bradstreet^  3  Allen  587.  '^  The  costs  of  all  parties  in  this  suit, 
properly  brought  to  clear  up  an  ambiguity  in  the  language  of  the 
will,  and  to  enable  the  plaintiffs  to  execute  their  trust,  must,  like 
the  ordinaiy  expenses  of  administration,  be  borne  by  the  residuary 
assets."  6?ray,  J.,  in  Bowditch  v.  Soltyk,  99  Mass.  136,  141. 
"  If  the  ambiguity  of  a  will  renders  it  doubtful  to  which  of  several 
charities  [or  to  which  of  two  persons]  a  legacy  shall  be  paid,  the 
costs  as  between  counsel  and  client  of  all  parties  to  a  bill  by  exec- 
utors praying  for  instructions  as  to  the  disposition  of  the  legacy 
are  to  be  paid  out  of  the  testator's  general  estate."  Deane  v. 
Borne  for  Aged  Colored  Wbmen^  111  Mass.  132;  Morse  v.  Stearns^ 
131  Mass.  889. 
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*'  And  it  is  invariably  held,  that  if  in  the  course  of  a  suit  for  the 
administration  of  an  estate,  a  diflBculty  arises  upon  the  construc- 
tion of  the  will,  the  costs  occasioned  by  such  difficulty  must  be 
defrayed  out  of  the  assets,  even  though  the  difficulty  has  arisen 
from  parol  evidence,  introduced  on  the  part  of  the  defendant.'* 
Dan.  Ch.  (1st  ed.)  1571.  *'  Where  the  executor  or  other  per- 
son appointed  to  carry  into  effect  the  provisions  of  a  will  comes 
into  a  court  of  equity  to  obtain  the  direction  of  the  court 
in  regard  to  the  construction  of  the  instrument  or  the  mode  of 
carrying  its  provisions  into  effect,  the  expense  of  such  litigation, 
as  it  respects  all  the  parties  and  as  between  the  attorney  and 
client,  is  charged  upon  the  whole  estate.  .  .  .  And  a  charge 
of  this  character  is  just  as  much  a  burden  upon  the  whole  estate 
as  any  other  necessary  expense  attending  the  settlement  of  the 
estate.  The  general  rule  undoubtedly  is,  that  whenever  the  tes- 
tator raises  a  doubt  in  regard  to  the  meaning  of  his  will,  his  gen- 
eral property  must  pay  for  settling  it.''  1  Kedf.  Wills  (1st  ed.) 
493,  494,  495.  '*  It  is  here  [in  Massachusetts]  settled,  in  con- 
formity with  the  English  rule  upon  this  and  analogous  subjects, 
that  reasonable  costs  of  all  parties,  as  between  attorney  and  client, 
will  be  allowed  out  of  the  fund,  where  such  parties  are  properly 
before  the  court,  and  the  questions  involved  are  really  doubtful. ' 
2  Redf.  Wills  (1st  ed.)  831.  ''Where  directions  are  thus  sought 
in  regard  to  the  interpretation  of  a  will  or  trust,  and  the  duty  of 
those  appointed  to  carry  its  provisions  into  effect,  the  whole 
expense  of  the  litigation  is  thrown  upon  the  estate,  unless  the 
petitioner  discloses  a  frivolous  case."     Sch.  Ex.  and  Ad.  478. 

"  By  the  practice  of  the  English  Chancery,  where  a  will  is  so 
ambiguously  expressed  as  to  make  it  proper  for  the  executor  to 
take  the  direction  of  the  court  ...  if  all  proper  parties  are 
before  the  court,  the  whole  costs  of  the  suit  and  of  all  parties  will 
be  allowed  out  of  the  residuary  portion  of  the  estate."  BelU 
C.  J.,  in  The  Dublin  Case^  41  N.  H.  91.  In  the  case  last  cited, 
the  parties  moving  for  costs  out  of  the  fund  were  not  executors 
asking  for  instructions,  but  the  relators  in  an  information  and 
plaintiffs  in  a  bill  in  equity,  and  they  had  '^  long  neglected  to 
bring  a  suit,"  and  their  motion  might  well  be  disallowed  (as  it 
was)  without  affecting  the  present  motion.  We  do  not  know  that 
the  question  came  again  before  the  court  in  this  state  until  the 
December  term,  1875,  in  Mice  v.  Societi/y  56  N.  H.  191.  The 
main  questions  were  decided  at  the  December  term,  but  the  motion 
for  costs  was  continued  nisi  till  the  March  adjourned  term,  1876, 
when  it  was  ordered  that  the  motion  be  allowed,  and  at  the  April 
trial  term,  1876,  the  following  decree  was  entered  in  pursuance 
of  the  order  from  the  law  term,  as  appears  from  the  clerk's  files: 
"That  said  executor  pay  to  said  society,  out  of  the  residue  of  the 
estate  of  Arabella  Rice  in  his  hands,  the  sum  of  five  hundred  dol- 
lars for  costs  of  suit  taxed  as  between  solicitor  and  client."     In 
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Bills  V.  PutTiam^  at  the  July  adjourned  term,  1888,  a  similar 
motion  was  made  and  referred  to  the  trial  term,  where  it  was 
allowed.  Probably  costs  have  been  allowed  in  other  similar  cases 
in  this  state. 

"  It  will  probably  be  contended  that  it  is  only  those  claiming  under 
a  will  which  the  court  is  asked  to  construe,  and  not  heirs  who 
claim  property  upon  the  ground  that  it  was  not  disposed  of  by  the 
will,  that  are  entitled  to  have  their  costs  paid  out  of  the  fund. 
But  when  an  executor  is  in  doubt  as  to  the  validity  of  a  legacy, 
and  calls  the  legatee  and  the  heir  into  court  for  the  purpose  of 
ascertaining  to  whom  the  money  shall  be  paid,  and  compels  them 
to  litigate  the  question,  we  are  at  a  loss  to  perceive  why  the  legatee, 
whether  successful  or  not,  should  have  his  costs  paid  from  the  fund, 
and  the  heir,  whether  successful  or  not,  should  pay  his  own  costs. 
On  a  bill  in  equity  by  an  administrator  for  instructions  whether, 
on  a  correct  construction  of  the  statute  of  distributions,  a  quarter 
of  his  intestate's  estate  should  be  divided  among  all  the  defendants 
or  among  some  of  them  only,  the  costs  of  all  parties  as  between 
solicitor  and  client  were  ordered  to  come  out  of  the  quarter,  and 
not  out  of  the  whole  estate.  Bigelow  v.  Morong^  103  Mass.  287. 
For  the  purpose  of  the  present  inquiry,  it  is  immaterial  whether 
the  costs  in  the  case  last  cited  were  ordered  to  be  paid  from  the 
fund  in  controversy,  or  from  the  whole  estate.  However  that  might 
be,  the  case  would  be  an  authority  upon  the  point  that  the  costs  of 
all  parties  as  between  solicitor  and  client  may  be  ordered  to  be 
paid,  although  neither  of  the  contending  parties  claims  under  a 
wiU. 

D.  Cross  and  Jeremiah  Smithy  for  the  trustees,  and  Chase  ^ 
Streeter^  for  N.  H.  Bible  Society.  It  is  a  general  rule  in  actions 
at  law,  which  is  also  followed  in  suits  of  equity,  that  costs  are 
allowed  only  to  the  successful  party.  To  this  general  rule  there 
are  some  exceptions,  which  the  equities  of  particular  cases  render 
necessary.  The  denial  by  a  court  of  equity  of  costs  to  either  party, 
and  its  apportionment  of  costs  among  the  parties,  occur  as  frequent 
exceptions ;  while  its  order  to  the  successful  party  to  pay  the  costs 
of  his  opponent  would  seem  to  be  an  extraordinary  exception.  The 
Richardson  heirs,  who  have  failed  in  their  long  and  costly  litiga- 
tion, seek  to  recover  the  expenses  their  ill-advised  course  has  caused 
them  to  incur,  not  under  the  general  rule  regulating  costs,  but 
under  a  somewhat  remarkable  exception  thereto. 

On  principle,  we  can  conceive  of  no  sound  reason  for  such  an  ex- 
ception in  cases  of  this  character.  This  is  not,  properly  speaking, 
a  bill  of  interpleader,  though  in  some  respects  it  may  resemble  it. 
Redf.  Wills,  492, 493.  The  plain tififs  seek  the  judicial  construction 
of  a  will.  They  have  a  trust  to  perform,  and  are  personally  inter- 
ested in  the  legal  accomplishment  of  the  testator's  mtention,  which 
they  are  bound  to  carry  out  when  it  is  clearly  ascertained.     Hence, 
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in  cases  of  doubt,  executors  are  allowed  to  apply  to  the  court  for 
instructions  as  to  the  testator's  intention,  which  in  proper  cases  the 
court  is  bound  to  give  them.  And  it  is  given  not  simply  for  their 
protection,  but  for  their  assistance  in  the  management  and  settle- 
ment of  their  trust.  Incidentally,  all  parties  who  may  be  interested 
in  the  estate  are  notified  of  the  pendency  of  the  bill,  in  order  that 
they  may  be  heard  if  they  desire  to ;  but  they  are  not  bound  to 
appear  and  engage  in  a  legal  contest  among  themselves ;  they  are 
not  ordered  to  interplead ;  their  non-appearance  is  not  taken  as  a 
disclaimer,  nor  are  the  consequences  of  a  technical  default  attached 
to  it,  as  in  a  bill  of  interpleader.     Dan.  Ch.  1568,  n.  4. 

The  court  is  still  bound  to  decide  the  question  of  intention  on  its 
merits,  for  the  information  and  protection  of  the  plaintiflPs.  Hence, 
if  the  heirs  appear,  invite  litigation,  and  suffer  defeat,  their  misfort- 
une is  the  result  of  their  own  voluntary  action  and  want  of  judg- 
ment, for  which  others  should  not  be  held  responsible,  if  the  ac- 
complishment of  equity  is"  the  object  of  equitable  proceedings. 
After  having  compelled  the  estate  to  resist  their  unfounded  claims, 
why  should  they  then  be  allowed  to  compel  the  estate  to  pay  their 
expenses  ?  Ambiguity  in  the  language  of  a  will  may  properly  be 
said  to  be  the  cause  of  the  executors'  application  for  a  judicial  con- 
struction, but  it  is  not  the  cause  of  unnecessary  litigatipn  on  the 
part  of  the  heirs :  the  cause  of  their  contention  is  found  in  their 
personal  motives  and  interests.  The  fault  or  oversight  of  the  tes- 
tator may  have  funiished  them  an  opportunity  to  contest  his  will ; 
but  it  did  not  constitute  the  cause  of  their  opposition.  On  a  pro- 
ceeding like  this  they  are  not  ordered  to  interplead,  or  suffer  the 
presumption  to  follow  that  they  relinquish  their  claims.  Their 
rights  are  protected  whether  they  appear  or  not,  and  the  question 
of  the  testator's  intention  must  still  be  adjudicated.  We  submit, 
therefore,  that  if  there  are  cases  that  support  the  claim  of  the 
heirs,  they  are  founded  on  the  erroneous  idea  that  a  bill  like  this 
is  a  bill  of  interpleader,  and  that  the  only  option  the  defendants 
have  is  to  litigate  their  claims,  or  waive  them.  This  seems  to  be 
the  view  taken  in  the  Massachusetts  cases  cited  by  the  heirs. 
Morse  V.  Steams,  131  Mass.  389. 

If  the  heirs,  when  defendants,  are  entitled  to  costs,  though  un- 
successful, why  are  they  not  entitled  to  the  same  indulgence  when 
they  are  plaintiffs  in  a  bill  seeking  the  same  object?  If  the  litiga- 
tion is  due  to  the  fault  of  the  testator  in  the  one  case,  it  is  equally 
so  in  the  other.  But  Daniels  (Ch.  PL  &  Pr.  1426)  says,— ^' If  a 
person  claims  as  a  legatee  and  his  bill  is  dismissed,  he  will  not  in 
general  be  allowed  his  costs  out  of  the  testator's  estate,  notwith- 
standing there  is  an  ambiguity  in  the  will  which  renders  it  neces- 
sary to  apply  to  the  court  for  its  construction."  In  Brasbridge  v. 
Woodroffe,  2  Atk.  68,  the  next  of  kin  brought  suit  against  the  ex- 
ecutors for  the  residue,  and  their  bill  was  dismissed,  "  but  with- 
out costs,  because  when  the  next  of  kin  are  disappointed  of  the 
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residue,  it  is  some  excuse,"  said  the  court,  "  for  their  litigating  the 
executors'  right  to  it."  That  is,  they  were  fortunate  in  not  being 
obliged  to  pay  costs,  though  the  Richardson  heirs,  seeking  the 
same  object  and  failing,  expect  to  recover  their  costs.  In  Newbeyin 
V.  Bell^  23  Beav.  386,  there  was  no  residuary  gift,  and  the  next  of 
kin  filed  a  bill  for  administration.  The  debts  exhausted  the  resi- 
due, but  there  remained  assets  specifically  bequeathed.  Held,  that 
the  plaintiff  must  bear  his  own  costs,  but  that  the  executor  was  en- 
titled to  his  costs  out  of  the  specific  legacies.  In  Rashleigh  v. 
Master^  1  Ves.  Jr.  201,  205,  it  was  held  that  no  costs  should  be 
given  for  or  against  a  defendant  heir-at-law,  who  set  up  a  claim 
to  property  as  undisposed  of  under  the  will  and  failed.  When  the 
litigation  is  in  fact  caused  by  the  defendant's  unfounded  claims,  as 
we  contend  it  was  in  this  case,  their  costs  are  refused.  Webb  v. 
Claverden^  2  Atk.  424;  Thompson  v.  Clive^  11  Beav.  476 ;  Girard 
v.  BaUneau,  18  La.  An.  603 ;  Smith  v.  Smith,  1  Edw.  Ch.  189, 194— 
S.  C\  4  Paige  271,  273  ;  Mitchell  v.  Blain,  5  Paige  588 ;  Howland 
V.  Green,  108  Mass.  277.  In  Wilkinsoyi  v.  Barber,  L.  R.  14  Eq. 
96,  Lord  Romilly,  M.  R.,  refused  to  allow  costs  as  between  solici- 
tor and  client,  and  allowed  costs  only  as  between  party  and  party. 
In  1  L.  R.  Appeal  Cases,  Scotch,  98,  Lord  Cranworth  and  Lord 
Westbury  were  evidently  inclined  to  think  that  costs  would  not 
have  been  allowed  but  for  the  agreement  of  parties. 

But  this  question  has  already  been  settled  in  this  state  against 
the  position  taken  by  the  heirs.  In  Attorney- General  ^.Dublin,  41 
N.  H.  91,  94,  it  is  said, — "The  action  is  brought  by  the  plaintiff^ 
for  the  purpose  of  recovering  a  private  right  to  which  any  thought 
themselves  entitled.  They  have  failed  to  satisfy  the  court  of  the 
correctness  of  their  construction  of  the  will  in  question,  and  they 
consequently  stand  in  the  position  of  mere  strangers,  setting  up  a 
claim  they  are  unable  to  support ; "  and  the  court  refused  |:o  allow 
them  their  costs.  The  same  language  is  equally  applicable  to 
these  heirs,  the  fact  that  they  are  not  technically  plaintiffs  making 
no  difference,  we  submit,  in  principle.  Whether  plaintiffs  or  de- 
fendants, they  are  actors,  claiming  a  personal  benefit,  and  insisting 
on  it  against  the  estate.  If  in  Attorney- General  v.  Dublin  the 
plaintiff  in  interest  had  been  the  defendant,  and  making  the  same 
claim  against  the  estate  had  failed,  can  any  one  suggest  a  logical, 
legal  reason  why  a  different  rule  would  have  been  applied,  and 
why  he  would  have  been  allowed  to  recover  his  costs  ? 

These  heirs  knew  that  they  were  not  the  intended  object  of  the 
testator's  bounty,  and  they  knew  perfectly  well  who  was  such  ob- 
ject ;  but  they  hoped  to  pick  a  flaw  in  the  testator's  method  of  dis- 
position, and  thus  frustrate  his  intention.  The  cases  cited  by  the 
heirs  in  their  brief  are  almost  all  instances  where  the  dispute  was 
which  of  two  persons  was  the  one  intended  as  the  legatee.  Each 
claimed  under  the  will.  Here  the  heirs  claim  against  the  will ; 
that  is,  they  claimed  that  the  will  made  no  valid  disposition  of  the 
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funds  in  dispute,  and  that  hence  there  was  a  partial  intestacy. 
The  rule  giving  unsuccessful  heirs  costs  in  cases  lik^  this  is  obvi- 
ously unwise  and  contrary  to  public  policy.  Its  tendency  is  to  en- 
courage the  litigation  by  heirs  of  inequitable  and  unfounded  claims 
against  the  estates  of  testatoi-s ;  for,  having  nothing  to  lose  and 
everything  to  gain,  they  would  most  certainly  take  the  chances  of 
success.  Encouragement  in  this  direction  is  not  needed,  and  the 
precedent  should  not  be  established. 

Doe,  C.  J.  Mr.  Richardson  devised  property  "  to  be  disposed 
of  by"  his  wife  as  she  should  choose,  and  she  made  the  seminary 
her  residuary  legatee.  The  seminary  contended  that  her  will  was 
an  execution  of  her  power  of  disposal.  The  heirs  of  her  husband 
contended  that  her  will  was  not  an  execution  of  the  power,  and 
that  the  property,  as  his  intestate  estate,  went  to  them.  There- 
upon, by  this  bill,  the  administrators  of  Mr.  and  Mrs.  Richardson 
asked  a  decision  of  the  question  of  construction.  For  the  purpose 
of  giving  the  seminary  and  the  heirs  an  opportunity  to  maintain 
their  respective  claims,  and  for  the  further  purpose  of  obtaining  a 
decision  by  which  the  claimants  would  be  bound,  they  were  joined 
as  defendants.  In  the  litigation  that  followed  between  the  semi- 
nary and  the  heirs,  the  seminary  prevailed.  It  was  decided  that 
Mrs.  Richardson's  will  was  an  execution  of  the  power,  and  that 
the  property  in  controvei'sy  belonged  to  the  seminary.  The  heirs 
now  move  that  the  fees  of  their  counsel  be  paid  by  the  plaintiffs. 
"Costs  shall  follow  the  event  of  every  action  or  petition,  unless 
otherwise  directed  by  law  or  by  the  court.  In  all  actions  or  peti- 
tions in  the  supreme  court,  costs  may,  on  motion  and  good  cause 
shown,  be  limited,  allowed,  and  such  security  therefor  ordered,  as 
the  court  may  deem  just."     G.  L.,  <?.  233,  ««.  1,  2. 

In  compelling  the  claimants  to  submit  to  a  decision  of  the  ques- 
tion of  construction,  the  plaintiffs  performed  a  fiduciary  duty. 
They  were  bound  to  settle  the  estates  speedily,  and  not  to  wait  for 
legal  proceedings  to  be  instituted  by  others.  But  they  were  not 
one  of  the  contending  parties,  and  the  result  was  a  matter  of  indiffer- 
ence to  them.  They  have  no  beneficial  interest  in  the  property, 
and  can  gain  nothing  and  lose  nothing  by  an  order  granting  or 
denying  the  heirs'  motion  for  costs.  The  seminary  was  the  only 
legatee  that  had  any  interest  in  the  litigation  with  the  heirs,  and 
the  only  one  that  took  any  part  in  it.  The  other  legatees  might 
as  well  be  required  to  pay  a  part  of  the  taxable  and  non-taxable 
costs  of  the  seminary,  as  to  contribute  to  the  indemnification  of 
the  heirs ;  and  there  is  no  more  reason  for  taking  their  property  to 
defray  the  expenses  of  either  party,  than  for  applying  it  to  the 
payment  of  counsel  fees  on  both  sides  of  every  other  case  on  the 
docket. 

A  part  of  the  property  claimed  by  the  seminary  on  one  side 
and   by  the  heirs  on  the  other  was  realty,  and  a  part  was  person- 
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altj.  The  realty  vested  in  the  seminary  at  the  moment  of  Mrs. 
Richardson's  death.  Of  the  personalty,  the  equitable  title  (in- 
cluding the  whole  beneficial  interest)  passed  to  the  seminary  at 
the  same  time.  On  the  question  now  presented,  the  legal,  provi- 
sional title  of  the  administrators  is  irrelevant.  They  are  mere 
temporary,  disinterested  trustees,  holding  the  personalty  for  the 
claimant  to  whom  it  has  been  found  to  belong.  While  the  equita- 
ble title  was  in  controversy,  the  personalty  remained  in  the  cus- 
tody of  the  law,  not  for  distribution  among  all  claimants,  or  for 
any  other  misappropriation  or  waste,  but  for  safe  keeping  and  de- 
livery to  the  equitable  owner  when  it  should  be  determined  who 
the  equitable  owner  was.  The  seminary's  titles,  legal  and  equita- 
ble, were  not  divested,  impaired,  or  suspended  by  being  unsuccess- 
fully disputed.  It  being  now  ascertained  that  the  seminary  is  and 
was  the  legal  owner  of  the  realty  and  the  equitable  owner  of  the 
personalty,  and  the  question  being  whether  the  court  shall  or  can 
convey  a  part  of  the  seminary's  adjudicated  and  indisputable  title 
to  the  defeated  claimants,  it  is  not  material  whether  the  property 
is  money,  or  a  chattel  specifically  bequeathed,  or  a  farm  specifically 
devised,  by  Mr.  Richardson  to  his  wife's  appointee,  or  whether  the 
ownership  of  it,  which  vested  in  the  seminary  at  the  termination 
of  Mrs.  Richardson's  life  estate,  was  equitable  only,  or  equitable 
and  legal. 

As  corporate  property  may  become  insecure  under  an  inade- 
quate conception  of  the  fact  that  its  owners  are  bodies  of  natural 
persons,  so  the  safeguards  of  property  committed  to  the  care  of 
executors  and  administrators,  and  called  the  estates  of  deceased 
persons,  may  be  affected  by  a  vague  notion  that  funds  so  held  in 
trust  during  the  process  of  administration  do  not  belong  to  certain 
living  heirs  or  legatees  in  the  full  equitable  sense  in  which  a 
workman's  wages  are  his,  or  that  the  equitable  title  is  less  sacred 
than  the  legal  title  of  other  property  in  the  possession  of  its  abso- 
lute owners.  Mr.  Richardson's  heirs,  having  done  nothing  either 
to  save  this  fund  for  the  owner,  or  to  enable  the  owner  to  get  it, 
but  having  merely  done  what  they  legally  and  properly  could  to 
get  it  from  the  owner,  are  entitled  to  no  salvage  out  of  it,  and  have 
no  lien  upon  it  for  services  performed  in  the  prosecution  of  their 
invalid  claim.  The  seminary's  legacy  in  the  administrators'  hands 
is  no  more  liable,  in  any  legal  sense,  to  be  applied  in  payment  of 
the  heirs'  expenses,  than  any  other  property  of  the  seminary  liable 
to  be  taken  on  execution.  If  the  heirs'  motion  were  granted,  it 
would  be,  not.  because  they  are  entitled  to  a  portion  of  the  semina- 
ry's legacy,  but  because,  for  taxable  and  non-taxable  costs,  they 
are  entitled  to  a  judgment  against  the  seminary.  It  is  true  that  an 
able  presentation  of  each  side  of  every  case  is  a  desirable  mode  of 
obtaining  a  correct  decision.  But  this  advantage  does  not  justify 
either  an  exception  in  this  particular  class  of  cases,  or  a  general 
rule  that,  as  to  counsel  fees,  the  losing  party  shall  prevail. 
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A  motion  that  the  court  convey  A's  property  to  B  without  A's 
consent  can  be  granted  only  in  pursuance  of  a  constitutional  law 
authorizing  the  conveyance.  Upon  these  heirs  rests  the  burden 
of  showing  the  legality  and  justice  of  taking  property  from  the 
seminary  whose  title  is  established  by  a  final  and  conclusive  judg- 
ment, and  transferring  it  to  the  persons  whose  want  of  title  is 
settled  by  the  same  judgment.  It  is  not  enough  that  such  a  prac- 
tice prevails  in  other  jurisdictions,  American  and  foreign.  It  is 
necessary  to  produce  New  Hampshire  authority  consistent  with 
those  rights  of  property  which  are  regarded  here  as  fundamental. 
The  legislature  may  leave  upon  each  party  the  expense  of  main- 
taining his  claim.  They  may  allow  the  recovery  of  costs  as  a  rep- 
aration of  incidental  damage  suffered  by  the  prevailing  party,  or  as 
an  application  of  some  other  sound  theory  of  legal  justice.  At 
common  law,  a  necessarj'^  expense  of  protecting  or  managing  a 
trust  fund,  whether  incurred  by  the  trustee  or  by  the  beneficiary, 
may  be  charged  upon  the  fund.  Burke  v.  Concord  Railroad^  62  N. 
H.  631.  But  the  costs  of  the  heirs  in  this  case  cannot  be  paid  out 
of  the  seminary's  property,  unless,  by  a  general  rule,  the  prevailing 
party  should  bear  the  expense  of  an  attack  upon  his  title,  or  a  suf- 
ficient legal  reason  is  given  for  making  cases  of  this  class  an  excep- 
tion to  the  contrary  rule. 

It  is  not  material  whether  the  question  of  construction  arose  upon 
a  will,  or  upon  a  document  of  some  other  kind.  In  the  legal  char- 
acter of  an  ambiguous  will,  deed,  lease,  note,  statute,  constitution, 
or  other  writing,  there  is  nothing  that  requires  the  party  prevail- 
ing on  the  question  of  its  meaning  to  pay  his  adversary's  counsel. 
If  Mrs.  Eichardson  had  done  by  deed  what  she  did  by  will,  and 
the  seminary  had  brought  a  writ  of  entry  against  the  heirs,  it 
would  be  held  on  her  deed,  as  it  was  held  on  her  will,  that  she  in- 
tended to  exercise  all  her  right  of  disposal,  and  that  the  writing 
was  an  execution  of  her  power  of  appointment.  The  seminary 
would  recover  judgment  and  a  writ  of  possession  for  the  land,  and 
an  execution  for  costs.  The  heirs  would  not  be  volunteers  in  the 
suit.  They  could  complain,  as  they  do  now,  that  they  were  com- 
pelled to  go  into  court  and  urge  their  view  of  the  case,  or  submit 
to  an  ex  parte  decision;  but  the  complaint  would  be  unavailing  in 
the  absence  of  a  valid  law  giving  costs  to  involuntary  litigants. 
No  greater  injustice  would  be  done  by  rendering  a  judgment  in 
that  action  against  the  plaintiff  for  the  defendants'  counsel  fees, 
and  satisfying  the  judgment  by  setting  off  to  them  on  execution  a 
part  of  the  land  given  to  the  plaintiff  by  the  Richardsons,  than  in 
ordering  these  administrators  to  pay  the  heirs'  counsel  out  of  the 
seminary's  legacy.  Between  the  two  cases  there  is  no  distinction 
of  law  or  fact  that  affects  the  merits  of  the  present  motion.  If  the 
seminary  had  been  content  to  allow  its  legacy  to  remain  in  the 
plaintiffs'  hands,  and  the  plaintiffs  had  been  content  to  hold  it 
until  the  heirs  brought  an  action  to  try  the  question  of  title,  their 
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motion  for  costs  would  have  been  denied.  A  legatee  is  entitled  to 
the  whole  of  his  legacy  when  his  title  has  been  unsuccessfully  dis- 
puted in  a  suit  brought  by  other  claimants.  The  Dublin  Caae^ 
41  N.  H.  91,  9-4.  And  the  question  whether  he  is  entitled  to  the 
whole  of  his  property,  or  whether  a  defeated  claimant  is  entitled 
to  a  part  of  it,  does  not  depend  on  the  time  or  place  chosen  for  a 
determination  of  the  controversy,  or  on  the  circumstances  that 
induced  one  person  rather  than  another  to  exercise  the  right  of 
bringing  the  question  of  title  into  court  for  decision. 

It  is  not  material  that  the  construction  of  Mrs.  Richardson's 
will  was  a  debatable  question  which  both  parties,  acting  upon  the 
best  legal  advice,  had  good  reason  to  litigiate.  The  expenses  of  the 
losing  party  are  not  cast  upon  his  adversary  by  the  circumstance 
that  the  claim,  in  the  prosecution  of  which  they  were  incurred, 
was  not  frivolous  or  vexatious.  Men  do  not  generally  go  to  law 
in  the  absence  of  all  uncertainty  and  all  difference  of  opinion  as  to 
their  rights.  Litigation  supposes  a  doubt  entertained  by  some- 
body, or  a  controversy  that  raises  a  question.  And  if  the  expenses 
of  the  losing  party  were  payable  by  the  other  in  a  case  apparently 
contestable  on  both  sides,  it  could  make  no  difference  whether  the 
litigated  question  was  one  of  legal  construction,  sanity,  identity, 
value,  quantity,  quality,  or  any  other  of  the  innumerable  issues  of 
law  and  fact  that  are  tried  and  decided  by  referees,  jurors,  or 
other  judges.  Between  a  doubt  concerning  the  meaning  of  a  will 
or  other  writing,  and  an  equal  doubt  on  any  other  subject,  no  line 
can  be  drawn  on  which  the  court  can  legally  assume  to  indemnify 
the  losing  party  out  of  his  opponent's  property  in  one  class  of 
cases,  and  not  in  all  cases  that  are  properly  contested.  Whatever 
degree  of  uncertainty  might  be  selected  as  the  test,  legal  principle 
would  demand  consistency  and  uniformity  in  its  application.  If 
the  court  should  undertake  to  say  when  a  question  is  doubtful 
enough  to  require  the  prevailing  party  to  make  the  other  whole  in 
the  matter  of  costs,  the  same  test  would  be  applicable  to  all  forms 
of  action  and  all  kinds  of  controversies.  To  single  out  a  particular 
class  of  cases  without  legal  cause,  and  say,  in  this  class  we  will 
convey  property  from  its  owner  to  some  other  pei-son,  would  be 
an  assertion  of  arbiti'ary  power  at  variance  with  our  system  of  gov- 
ernment. 

^^It  is  a  general  principle  that  a  trust  estate  must  bear  the 
expenses  of  its  administration.  It  is  also  established  by  sufficient 
authority,  that  where  one  of  many  parties,  having  a  common  inter- 
est in  a  trust  fund,  at  his  own  expense  takes  proper  proceedings 
to  save  it  from  destruction  and  to  restore  it  to  tne  purposes  of  the 
trust,  he  is  entitled  to  reimbursement,  either  out  of  the  fund  itself, 
or  by  proportional  contribution  from  those  who  accept  the  benefit 
of  his  efforts."  Tru%Ue%  v.  Ghemmgh,  105  U.  S.  527,  532,  633. 
^  While  I  agree  to  the  decree  of  the  court  in  this  case,  I  do  not 
agree  to  the  opinion,  so  far  as  it  is  an  argument  in  favor  of  a  prin- 
VOL.  LXV.     12 
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ciple  on  which  is  founded  the  grossest  judicial  abuse  of  the  present 
day, — namely,  the  absorption  of  a  property  or  a  fund  which  comes 
into  the  control  of  a  court,  by  making  allowances  for  attorneys' 
fees  and  other  expenses,  pending  the  litigation,  payable  out  of  the 
common  fund,  when  it  may  be  finally  decided  that  the  party  who 
employed  the  attorney,  or  incurred  the  costs,  never  had  any  interest 
in  the  property  or  fund  in  litigation.  This  system  of  paying  from 
a  man's  property  those  engaged  in  the  effort  to  wrest  it  from  him 
can  never  receive  my  approval."     Miller^  J.,  p.  538. 

The  origin  of  the  abuse  is  apparent.  An  expense  of  saving  a 
trust  fund,  or  otherwise  causing  it  to  be  legally  administered,  may 
be  an  expense  of  the  trust,  payable  out  of  the  fund,  whether  in- 
curred by  the  trustee  who  holds  the  legal  title,  or  by  tiie  beneficiary 
who  holds  the  actual  interest.  It  is  sometimes  a  question  whether 
an  expense  was  incurred  by  an  equitable  owner  in  the  protection 
of  the  property  and  the  enforcement  of  the  trust,  or  by  a  claimant 
of  the  equitable  title  in  a  contest  with  another  claimant  of  the 
same  title  ;  and  the  distinction  is  not  always  accurately  maintained 
between  costs  of  administering  the  fund  for  the  benefit  of  the 
owner,  and  costs  of  an  effort  to  divert  it  to  a  claimant  not  known 
to  be,  or  known  not  to  be,  the  owner.  "  If  a  person  claims  as  lega- 
tee, and  his  bill  is  dismissed,  he  will  not  be  entitled  to  his  costs  out 
of  the  testator's  estate,  notwithstanding  there  is  an  ambiguity  in 
the  will  which  renders  it  necessary  to  apply  to  the  court  for  its 
construction.  ...  It  does  not  seem  to  us  that  there  is  here 
any  just  ground  to  charge  the  expenses  of  this  litigation  upon  the 
fund  in  controversy.  The  action  is  brought  by  the  plaintiffs  for 
the  purpose  of  recovering  a  private  right  to  which  they  thought 
themselves  entitled.  They  have  failed  to  satisfy  the  court  of  the 
correctness  of  their  construction  of  the  will  in  question,  and  they 
consequently  stand  in  the  position  of  mere  strangers,  setting  up  a 
claim  which  they  are  unable  to  support."  The  Dublin  Case^  41 
N.  H.  91,  94. 

There  is  no  legal  or  equitable  ground  on  which  this  case  can  be 
made  an  exception  to  the  rule,  that  the  prevailing  party  does  not 

Eay  his  adversary's  taxable  and  non-taxable  costs.  The  fees  of  the 
eirs'  counsel  were  not  an  expense  of  fiduciary  administration. 
For  all  purposes  that  are  relevant  on  the  present  motion,  the  heirs 
are  the  losing  party,  and  the  seminary  is  the  prevailing  party,  on 
an  ordinary  question  of  title.  If  the  administrators  should  be 
ordered  to  pay  the  heirs'  counsel  out  of  the  seminary's  legacy,  it 
would  follow  in  all  cases  that  the  prevailing  party  should  pay  his 
opponent's  counsel  fees  and  other  expenses,  and  recover  nothing 
except  what  might  be  left  of  the  property  or  damages  in  contro- 
versy after  fully  indemnifying  the  other  side.  If  it  had  been  en- 
acted that,  in  cases  of  wills  and  corporations  where  title  is  contested, 
the  court  shall  convey,  by  levy  of  execution  or  otherwise,  enough 
of  the  property  from  the  person  adjudged  to  be  the  owner  to  the 


Digitized  byCjOOQlC 


June,  1889.]  BURKE  v.  STILES.  163 

other  claimant  to  indemnify  him  for  all  loss,  cost,  and  damage  result- 
ing from  his  claiming  what  was  not  his,  it  would  have  been  neces- 
sary to  inquire  how  the  statute  could  be  sustained.  If  the  seminary's 
title  could  be  considered  as  suspended  during  administration  or 
during  litigation,  an  order  granting  the  heirs'  motion  would  be  a 
violation  of  the  statute  of  wills  (G.  L.,  c,  193,  «.  1)  and  the  rights 
of  Mr.  and  Mrs.  Richardson.  A  testator  necessarily  intends  that 
his  property  shall  be  subject  to  expenses  of  administration,  but  not 
to  the  costs  of  an  ineffectual  attempt  to  defeat  his  will.  The 
diversion  of  any  part  of  the  Richardson  estate  from  the  destination 
fixed  by  the  testators  would  not  be  an  exercise  of  judicial  power. 

Motion  denied. 
Clark,  J.,  did  not  sit :  the  others  concurred. 


*  Burke  $•  a.  v.  Stiles  ^  a. 

What  passes  by  force  of  a  residuary  clause  in  a  will  is  that  which  remains 
after  satisfying  all  legal  demands  against  the  estate,  including  legacies 
and  devises  anywhere  mentioned  in  the  will. 

Allen,  J.  The  plaintiffs  claim  a  reconveyance  of  land,  and  a 
surrender  of  promissory  notes  given  for  land  conveyed  to  them  by 
the  defendant  Augusta  M.  Stiles,  to  which  they  claim  the  title 
has  wholly  or  partially  failed.  The  defendant  Stiles  claims  title 
under  the  will  of  her  father,  Benjamin  G.  Davis.  The  other  de- 
fendants are  heirs  and  legatees  of  Alice  P.  Davis,  wife  of  Benjamin 
G.  Davis,  who  in  her  lifetime,  and  at  her  death,  owned  a  part  of 
the  land  the  title  to  which  is  in  controversy,  and  a  mortgage  of 
the  other  part  owned  by  her  husband.  By  her  will  she  devised 
and  bequeathed  all  the  remainder  of  her  property,  after  the  pay- 
ment of  some  minor  legacies,  to  her  husband,  Benjamin  G.  Davis, 
^'  to  use  during  his  natural  life,"  the  remainder  to  her  heirs  after 
paying  certain  legacies.  Then,  after  a  specific  enumeration  of  her 
property,  the  following  clause  is  written :  "  Be  it  remembered, 
that  I  give  to  my  husband,  without  reserve,  the  piece  of  land  in 
Pembroke  deeded  to  me  by  B.  G.  Davis,  and  also  the  mortgage 
assigned  to  me  by  D.  C.  Davis,  and  that  nothing  in  this  will  be 
construed  so  as  to  prevent  the  said  Benjamin  G.  Davis  from  con- 
veying the  property  we  now  own  to  whom  he  may  see  fit,  and  that 
my  reserved  part  shall  remain  in  common  with  his  until  after  his 
the  said  Benjamin  G.  Davis  death,  and  that  I  do  hereby  appoint 
my  husband,  Benjamin  G.  Davis,  my  administrator  of  this  my  last 
will  and  testament." 

The  testatrix  died  in  1871.     The  will  was  admitted  to  probate. 
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Davis  was  made  executor,  returned  an  inventory  of  the  property, 
paid  the  funeral  charges,  debts,  and  general  legacies,  and  con- 
tinued to  reside  on  the  farm,  using  and  claiming  it  as  his  own, 
until  1885,  when  he  died,  leaving  a  will,  by  and  in  which  he  be- 
queathed a  small  sum  to  his  son,  and  the  residue  of  his  estate  to 
his  daughter,  Augusta  M.  Stiles,  who,  with  her  husband,  Julius, 
conveyed  the  whole  farm  to  the  plaintiflFs.  The  question  is  pre- 
sented, What  interest,  if  any,  have  the  other  defendants,  heirs  of 
Alice  P.  Davis,  and  legatees  in  remainder  under  her  will,  in  the 
farm  conveyed  to  the  plaintiffs?  The  question  is  answered  by 
the  construction  to  be  given  to  the  devise  and  bequest  in  her  will 
to  her  husband,  Benjamin  G.  Davis. 

By  the  terms  of  the  residuary  clause,  the  husband  of  the  testa- 
trix took  a  life  estate  in  the  *'  remainder  of  her  property."  What 
that  remainder  or  residue  was  is  found  after  satisfying  all  the  legal 
demands  against  her  estate,  including  all  other  legacies  and  devises 
anywhere  mentioned  in  the  will.  The  final  clause  of  the  will  is 
a  plain  and  absolute  devise  in  fee  of  the  testatrix's  part  of  the 
farm  in  Pembroke,  and  an  unlimited  bequest  of  her  mortgage  on 
the  other  part  of  the  farm  owned  by  her  husband.  The  fact  that 
the  specific  devise  and  bequest  is  written  later  on  in  the  will  than 
the  residuary  clause  does  not  make  the  property  specifically  de- 
vised and  bequeathed  a  part  of  the  residuum ;  for,  in  ascertaining 
the  residue,  all  general  and  specific  devises  and  bequests,  wherever 
found  or  written  in  the  will,  must  first  be  measured  out  and  satis- 
fied. The  fact  that  the  residuary  legatee  for  life  was  the  same 
person  to  whom  the  land  was  devised  in  fee  and  the  mortgage 
bequeathed  absolutely,  did  not  subject  that  property  to  the  lim- 
itations imposed  upon  the  residuum  nor  deprive  the  devisee 
of  its  full  enjoyment.  If  the  final  clause  in  the  will  be  regarded 
as  explaining  and  qualifying  the  residuary  clause,  the  explanation 
shows  the  testatrix's  intention  to  withdraw  her  land  in  Pembroke 
and  the  mortgage  from  the  residuum,  which  she  had  given  her 
husband  for  life,  and  give  it  to  him  absolutely  and  in  fee.  Taking 
into  account  all  parts  of  the  will,  the  property  of  the  testatrix,  and 
her  relations  to  the  devisee,  it  must  be  considered  that  her  inten- 
tion was  to  give  her  husband,  Benjamin  G.  Davis,  her  land  in 
Pembroke  in  fee  and  the  mortgage  she  held  upon  his  land,  and  her 
land  and  the  mortgage  were  no  part  of  the  residuum. 

Benjamin  G.  Davis,  by  the  specific  devise  of  his  wife  of  her 
land  in  Pembroke,  took  that  land  in  fee,  and  by  the  specific  be- 
quest of  her  mortgage  upon  his  land,  the  mortgage  debt  was  dis- 
charged, and  the  right  in  equity  to  redeem  became  merged  with 
the  fee.  So,  on  the  death  of  the  testatrix,  his  title  to  the  whole 
farm  became  complete. 

In  the  last  clause  of  the  will  she  directs  that  '^  my  reserved  part 
shall  remain  in  common  with  his,  until  after  his  the  said  Benjamin 
G.  Davis   death."      By   the   reserved   part  she   could   not  have 
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intended  her  separate  land  in  Pembroke,  nor  the  mortgage,  for  in 
the  first  part  of  the  same  clause  she  had  given  these '^  without 
reserve "  to  her  husband,  and  she  had  no  other  interest  in  any 
part  of  the  farm  to  which  the  direction  could  apply.  It  does  not 
appear  from  anything  in  the  case  that  the  testatrix,  whatever  may 
have  been  her  belief,  owned  or  had  any  interest  in  the  buildings 
on  the  homestead  place,  or  that  they  were  not  annexed  to  and  a 
part  of  the  real  estate,  the  title  to  which,  under  her  will,  at  her 
death,  fell  to  her  husband.  Having  an  interest  of  his  own  in  the 
farm,  and  taking  all  his  wife's  interest  by  her  specific  devise  and 
bequest,  the  farm  was  no  part  of  the  residuum  in  which  he  took  a 
life  estate,  and  the  heirs  and  legatees  of  Alice  P.  Davis  have  no 
interest  in  it.  The  title  of  Benjamin  G.  Davis  in  the  farm  passed 
by  his  will  to  the  defendant  Augusta  M.  Stiles,  and  her  convey- 
ance of  the  premises  to  the  plaintiffs,  her  husband  Julius  joining, 
gave  them  a  good  title  in  fee.     By  the  terms  of  the  agreed  case, 

The  bill  is  dismissed, 

Carpenteb,  J.,  did  not  sit :  the  others  concurred. 

ff.  6f .  Sargent^  for  the  plaintiffs. 

E.  H.  Woodman^  for  Julius  A.  and  Augusta  M.  Stiles. 


Bond  v.  Tucker. 


Meat  purchased  by  a  dealer  to  be  sold  again  in  the  usual  course  of  his 
trade  is  not  exempt  from  attachment  as  provisions. 

Trespass,  against  the  defendant,  a  deputy  sheriff,  for  taking  on 
a  writ  against  the  plaintiff,  beef  and  other  meats  claimed  to  be 
exempt  from  attachment. 

The  plaintiff  is  a  dealer  in  meats,  buying  at  wholesale  and  sell- 
ing from  his  cart  at  retail.  The  meats  in  question  were  bought  by 
him  for  the  purpose  of  selling  them,  and  at  the  time  when  they 
were  taken  he  was  engaged  in  selling  and  offering  them  for  sale. 
He  intended  to  sell  all,  and  had  they  not  been  seized  would  have 
sold  all,  if  he  could.  Whatever  part  of  them  he  could  not  sell  he 
intended  to  consume  in  his  family.  Including  the  meats,  he  had 
not  at  the  time  of  the  seizure  provisions  and  fuel  to  the  value  of 
fifty  dollars. 

jET.  p.  Rolfe^  for  the  plaintiff. 

H.  G.  Sargent^  for  the  defendant. 
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Allen,  J.  The  meat  which  the  plaintiff  clainis  was  exempt 
from  attachment  as  a  part  of  his  "  provisions  "  was  purchased  and 
kept  by  him,  not  to  be  consumed  as  provisions  for  his  or  his  fami- 
ly's support,  but  to  be  sold  in  his  business  of  a  meat  and  provision 
dealer,  and,  at  the  time  of  the  attachment,  he  was  engaged  in  sell- 
ing it  as  a  part  of  his  stock  in  trade. 

Though  the  exemption  statute  (G.  L.,  c,  224,  «.  2)  does  not  in 
terms  limit  the  "  provisions  "  exempted  to  articles  of  food  provided 
for  family  use  and  consumption,  a  reference  to  other  parts  of  the 
same  statute  shows  that  it  was  not  intended  to  withdraw  from 
attachment  property  used  and  dealt  with  for  other  purposes  than 
to  supply  the  wants  and  necessities  of  the  debtor  and  those  de- 
pendent upon  him  for  support.  "  The  wearing  apparel  necessary 
for  the  use  of  the  debtor  and  his  family,"  **  comfortable  beds,  bed- 
steads, and  bedding,  necessary  for  the  debtor,  his  wife  and  chil- 
dren," "  household  furniture,"  meaning  furniture  in  actual  use  in 
the  household  or  place  of  residence,  or  intended  for  such  use,  "  one 
sewing-machine,  kept  for  use  by  the  debtor  or  his  family,"  are 
examples  of  phraseology  in  the  statute  expressly  confining  the 
exemptions  to  necessary  use.  Tools  kept  for  any  other  purpose 
than  actual  use  in  the  debtor's  occupation  are  not  exempt  as  ^^  tools 
of  his  occupation."  Norris  v.  Hoitt,  18  N.  H.  196 ;  Parshley  v. 
Q-reene^  58  N.  H.  271.  They  would  not  be  exempt  from  attach- 
ment in  the  possession  of  the  debtor  dealing  in  them  as  a  merchant 
or  manufacturer.  Atwood  y.  DeForest^  19  Conn.  513,  519.  It  is 
fair  to  presume  that  in  case  of  *'  provisions  and  fuel  "  the  legisla- 
ture intended  the  same  limitation,  and  did  not  intend  to  include 
in  any  class  of  exempted  property  articles  not  provided  for  imme- 
diate support  and  family  use. 

The  object  of  the  statute  of  exemption  is  a  humane  one,  designed 
to  protect  the  debtor  against  falling  into  immediate  want,  and  to 
prevent  the  withdrawal  of  what  he  has  provided  for  immediate 
support.  It  was  not  intended  to  save  any  part  of  a  stock  of  goods 
not  procured  for  any  such  purpose,  but  dealt  in  by  the  debtor  as 
merchandise.  The  meat  attached  by  the  defendant  not  being  pro- 
vided by  the  plaintiff  for  consumption  by  himself  and  family  was 
not  '*  provisions  "  within  the  meaning  of  the  statute,  and  was  not 
exempt  from  attachment. 

Judgment  for  the  defendant. 
Carpenter,  J.,  did  not  sit:  the  others  concurred. 
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Critchett  v.  Cooper. 

One  who  contracts  to  buy  land  and  pay  for  it  at  a  day  fixed,  provided  the 
seller  shall  then  give  a  good  warranty  deed  of  the  premises,  is  not 
bound  to  advance  the  purchase-money  to  pay  oH  existing  liens,  nor  to 
accept  the  seller's  promise  to  use  the  money  when  paid  for  that  purpose. 

Assumpsit,  upon  a  written  contract  dated  April  1,  1886,  where- 
in the  defendant  agreed  to  pay  the  plaintiff  $2,500  in  one  year 
from  date,  or  as  soon  thereafter  as  satisfactory  arrangements  could 
be  made,  for  a  certain  piece  of  land  in  Concord,  "  provided  said 
Critchett  shall  give  me  a  good  and  sufficient  warrantee  deed  of 
said  premises  at  the  expiration  of  said  year,"  etc.  At  the  date  of 
the  contract  there  were  four  incumbrances  on  the  premises,  viz., 
two  mortgages,  one  attachment,  and  a  claim  by  a  Mrs.  Critchett, 
wife  of  a  former  owner. 

April  1,  1887,  the  attachment  and  one  of  the  mortgages,  that  to 
Mrs.  Ayer,  were  still  outstanding  and  undischarged.  On  that  day 
the  plaintiff  called  on  the  defendant  and  requested  payment  for 
the  land,  saying  that  Mi's.  Ayer  was  ready  to  discharge  her  mort- 
gage claim  as  soon  as  she  got  her  money,  and  that  the  $2,500 
which  the  defendant  was  to  pay  for  the  land,  together  with  $500 
which  one  Flagg  owed  the  plaintiff,  would  enable  him  to  discharge 
the  mortgage.  The  defendant  asked  him  if  he  had  got  the  deed, 
and  he  said,  ^^  No,  I  shall  get  it  as  soon  as  I  get  the  $2,500  from 
you  and  the  $500  from  Flagg."  The  plaintiff  called  on  the  de- 
fendant again  on  the  evening  of  the  same  day,  and  said  he  had  not 
got  the  deed,  but  should  in  ten  or  eleven  days,  when  he  got  the 
$2,600  from  the  defendant  and  the  $500  from  Flagg.  He  did  not 
show  any  deed  or  other  paper  to  the  defendant,  nor  speak  of  hav- 
ing any. 

April  11,  1887,  the  plaintiff  and  H.  W.  Stevens,  his  attorney, 
again  called  on  the  defendant  and  requested  payment  of  the  $2,500. 
They  offered  her  a  warranty  deed  of  the  plaintiff  and  wife,  and  a 
quit-claim  deed  from  Mrs.  Ayer  and  her  husband,  and  Mr.  Stevens 
informed  her  that  he  had  authority  to  release  all  incumbrances. 
The  defendant  claimed  that  the  time  had  gone  by,  and  asked  for  a 
certificate  fiom  the  recording  officer  that  there  were  no  incum- 
brances on  the  property. 

Some  further  conversation  took  place,  but  nothing  was  done, 
and  on  the  evening  of  the  same  day  the  defendant  notified  the 
plaintiff  that  she  should  have  nothing  more  to  do  with  the  trade. 

Leach  ^  Stevens^  for  the  plaintiff. 

W.  L.  Foster^  for  the  defendant. 
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Smith,  J.  The  defendant's  promise  to  pay  the  plaintiff  $2,500  at 
the  time  stipulated  was  upon  condition  that  he  should  at  the  same 
time  deliver  to  her  a  warranty  deed  of  the  premises  bargained  for. 
The  payment  of  the  money  and  the  delivery  of  the  deed  were  to 
be  concurrent  acts,  and  the  agreements  were  dependent.  Swan  v. 
Drury^  22  Pick.  485,  488.  The  plaintiff's  covenant  would  not  be 
satisfied  by  his  executing  and  delivering  a  deed  in  legal  form  of 
the  land  if  his  title  was  an  imperfect  one.  His  covenant,  in  legal 
effect,  required  him  to  convey  to  the  defendant  "  a  perfect  and 
indefeasible  title,  and  to  assure  the  same  by  a  deed  in  common 
form  and  with  the  usual  full  covenants.  The  undertaking  was 
for  a  conveyance,  good  in  form  and  substantially  operative  in  fact 
upon  the  title,  and  vesting  it  in  the  defendant  free  from  incum- 
brance." Little  V.  Paddleford,  13  N.  H.  167,  175.  The  defend- 
ant did  not  agree  to  trust  to  the  plaintiff's  covenants  of  warranty, 
nor  to  advance  money  to  enable  him  to  pay  off  incumbrances. 

When  the  plaintiff  demanded  payment  April  1,  he  made  no  ten- 
der of  a  deed.  When  he  tendered  a  deed  April  11,  the  land  was 
incumbered  by  Call's  attachment  and  the  Worthen  mortgage.  If 
verbal  authority  to  his  attorney  to  release  the  attachment  and 
mortgage  was  suflScient,  he  did  not  release  nor  offer  to  release 
unless  the  money  was  first  paid.  It  does  not  appear  that  the  de- 
fendant waived  any  objection.  She  was  not  under  any  legal  obli- 
gation to  rely  upon  the  plaintiff's  promise  to  do  what  by  the  terms 
of  the  contract  she  was  entitled  to  have  done  before  paying  the 
consideration. 

Exceptions  overruled. 

Blodgbtt,  J.,  did  not  sit:  the  others  concurred. 


BUSWBLL,  AdmW,  V.  BABBITT  if  Trustee. 

An  action  is  pending  after  the  estate  of  the  defendant  has  been  attached 
on  the  writ. 

Motion  to  dismiss  the  action  for  want  of  service  on  the  defend- 
ant. January  22,  1889,  the  defendant's  estate  was  attached  on 
the  writ,  but  personal  service  was  not  made  on  him  until  March 
13, 1889.  Between  January  22  and  March  13  the  plaintiff  died. 
His  administrator  appears  and  prosecutes  the  suit.  The  motion 
was  denied,  and  the  defendant  excepted. 

G:  W.  Stone^  for  the  plaintiff. 

W.  W.  FlanderSj  for  the  defendants. 
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Smith,  J.  "  Every  administrator  may  prosecute  or  defend  any 
action  pending  in  any  court  for  or  against  the  deceased,  whether 
the  cause  of  action  does  or  does  not  survive,  if  he  or  the  surviving 
party  so  elect  .  .  .  ."  G.  L.,  e,  198,  «.  16.  This  action  was 
pending  when  the  original  plaintiff  died.  An  action  is  commenced 
when  the  writ  is  filled  ready  for  service  and  intended  to  be  served. 
The  intention  and  the  act  combined  constitute  the  institution  of 
the  suit.  Soc.  Prop.  Gospel  v.  Whitcomb,  2  N.  H.  229,  230.  The 
word  "pending"  means  "remaining  undecided."  Clindenin  v. 
Allen^  4  N.  H.  386,  386.  The  reasons  for  holding  that  an  action 
is  pending  after  property  has  been  attached  are  fully  as  strong  as 
they  are  for  so  holding  after  the  defendant  has  received  a  sum- 
mons. Bennett  v.  Chase^  21  N.  H.  670,  577.  One  object  of  the 
statute  is  to  enable  the  administrator  of  a  deceased  plaintiff  to 
preserve  the  rights  secured  by  legal  pix)ce8s. 

If  the  death  of  the  plaintin  suspended  further  proceedings  until 
an  administi-ator  could  come  in,  and  the  service  of  the  writ  upon 
the  defendant  was  therefore  ineffectual,  the  action  was  none  the 
less  pending.  The  administrator  could  enter  it  and  pei-fect  service 
after  entry.  G.  L.,  e.  226,  ss.  8,  4 ;  Youn^  v.  Ross,  31  N.  H.  201 ; 
Thompson  v.  Carroll ^  36  N.  H.  21.  But  the  question  is  not  a 
doubtiul  one.  By  the  copy  left  with  the  defendant,  he  was  sum- 
moned to  answer  to  a  person  in  esse  when  the  writ  was  sued  out. 
This  is  not  a  case  where  there  was  no  plaintiff  in  existence  when 
•the  action  was  commenced.  The  administrator's  appearance  to 
prosecute  the  suit  takes  effect  by  relation  from  the  time  of  the 
death  of  his  intestate.  No  legal  right  of  the  defendant  is  violated 
by  so  holding,  and  the  consequences  of  a  different  construction 
might  often  be  that  the  debt  would  be  lost  to  those  interested  in 
the  estate  of  the  plaintiff,  as,  for  example,  when  there  is  security 
by  way  of  attachment  or  bail.  Clindenin  v.  Allen,  4  N.  H.  386, 
387.  . 

The  defendant  contends  that  this  action  was  not  pending  when 
the  administrator  appeared  to  prosecute  it,  because  there  must  be 
two  parties  to  constitute  an  action,  and  the  death  of  the  plaintiff 
left  but  one.  If  this  ai^ument  is  sound,  the  statute  becomes  wholly 
inoperative ;  but  there  is  no  more  reason  for  holding  that  a  suit  is 
not  pending  when  the  plaintiff  dies  after  an  attachment  is  made 
and  before  the  summons  is  left  with  the  defendant,  than  when  he 
dies  after  entry. 

Exceptions  overruled. 

Carpenter,  J.,  did  not  sit:  the  others  concurred. 
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Walker  v.  Davis. 

The  plaintiff  agreed  to  sell  and  deliver  to  the  defendant  a  quantity  of  wood 
of  a  stipulated  quality.  The  first  lot  delivered  under  the  contract,  hy  a 
mistake  of  the  plaintiff's  servants,  was  of  a  different  and  inferior  quality. 
Held,  that  the  defendant  might  rescind  the  contract,  and  refuse  to  accept 
performance  thereof  afterwards  offered  hy  the  plaintiff. 

Assumpsit,  for  not  accepting  and  paying  for  a  quantity  of  wood 
according  to  a  contract  in  writing  between  the  plaintiff  and  the 
defendant,  made  Aug.  1,  1882.  By  the  terms  of  the  contract  the 
wood  was  to  be  dry,  hard  wood,  not  less  than  three  inches  in 
diameter.     Facts  found  by  a  referee. 

Daniel  Barnard  and  Frank  N,  Parsons^  for  the  plaintiff.  The 
defendant's  attempted  rescission  of  his  contract  of  purchase  upon 
the  ground  set  up  is  without  authority  in  law.  To  illustrate :  A 
makes  a  valid  contract  with  B  to  purchase  of  him  his  horse  "  Ned.'* 
B  directs  his  servant  to  deliver  to  A  the  horse  "  Ned."  The  ser- 
vant, misunderstanding  the  name,  tenders  to  A  B's  mare  "  Nancy." 
This  B  refuses,  and,  upon  a  correction  of  the  mistake  and  a  tender 
to  him  of  the  horse  *'  Ned,"  refuses  to  complete  the  contract,  be- 
cause the  mare  "Nancy"  had  previously  been  tendered  to  him. 

The  authorities  sustain  this  proposition.  "When,  however,  the 
defendant's  agreement  is  continuing,  and  his  liability  is  to  accrue 
at  intervals  upon  distinct  acts  of  the  plaintiff  being  performed,  the 
noncompletion  of  the  plaintiff's  part  of  the  agreement  in  one  in- 
stance will  not  discharge  the  defendant  from  liability  on  a  subse- 
quent occasion,  when  the  plaintiff  is  not  in  fault.  Thus,  if  a 
brewer  agree  to  supply  good  porter  to  an  inn-keeper,  and  the  lat- 
ter to  purchase  the  same,  although  the  inn-keeper  be  not  bound  to 
take  bad  porter  tendered  to  him  on  one  occasion,  he  is  liable  to 
receive  good  porter  subsequently  offered."  Chit.  Con.  813 ;  Weaver 
V.  Sessions^  6  Taunt.  155. 

"  If  there  be  only  a  partial  failure  of  performance  by  one  party 
to  a  contract  for  which  there  may  be  compensation  in  damages, 
the  contract  is  not  put  an  end  to."  Franklin  v.  Miller^  4  A.  &  E. 
599,  605 ;  Keenan  v.  Brown,  21  Vt.  86.  "  If  the  thing  to  be  done 
on  the  one  side,  as  the  consideration  of  the  agreement  on  the  other 
side,  is  to  be  done  at  several  times,  a  failure  at  one  time  will  not 
generally  authorize  the  other  party  to  treat  the  whole  contract  as 
rescinded."  2  Pars.  Con.  193  ;  Add.  Con.  360,  361.  "  A  contract 
can,  ordinarily,  be  rescinded  only  by  mutual  consent  of  the  parties 
to  it.  Therefore  a  partial  failure  of  performance  which  may  be 
compensated  in  damages  does  not  put  an  end  to  the  contract,  or 
operate  as  a  rescission."  Q-atlin  v.  Wilcox,  26  Ark.  306 ;  3  U.  S. 
Digest  (N.  S.)  1872  156,  bb.  153,  154 ;  Burge  v.  jB.  R,,  32  Iowa 
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101.  ''  Where  a  vendee  has  received  and  accepted,  under  a  con- 
tract of  sale,  a  portion  of  the  goods  contracted  for,  the  fact  that 
the  goods  so  accepted  were  of  a  quality  inferior  to  that  called  for 
by  the  contract  does  not  authorize  him  to  repudiate  the  contract 
altogether,  and  to  refuse  to  accept  the  residue ;  he  may  demand 
goods  of  the  stipulated  quality,  and  if  the  balance,  when  oflFered, 
prove  to  be  of  an  inferior  quality,  may  refuse  to  accept ;  but  if 
such  as  the  contract  calls  for,  he  is  bound  to  accept  them."  Cohen 
V.  Platt^  6  N.  Y.  348 ;  Jonassohn  v.  Young^  4  Best  &  Smith  Q.  B. 
296  ;  Benj.  Sales  677,  680,  and  1829,  and  cases  cited.  To  entitle 
a  party  to  rescind  an  executory  agreement,  there  must  be  an  abso- 
lute refusal  on  the  part  of  the  other  to  execute  a  substantial  part 
of  his  agreement.     See  Morrison  Dig.  191,  ««.  426,  435,  438. 

Sanborn  ^  Hardy^  for  the  defendant,  cited  Avery  v.  Miller^ 
118  Mass.  500;  Doane  v.  Dunham^  66  111.  512;  Brewer  v  Compa- 
ny, 104  Mass.  593;  Shields  v.  Pettie,  4  N.  Y.  122;  AzSmar  v. 
CaBella,  2  L.  R.  0.  P.  677  ;  Hart  v.  Wright,  17  Wend.  277— aS'.  C, 
2  Kent  (12th  ed.)  480;  Street  m.  Blay,  2  Barn.  &  Ad.  466; 
Fisher  v.  Samuda,  1  Camp.  190 ;  Bradford  v.  Manly,  13  Mass. 
139;  Coming  v.  Colt,  5  Wend.  253:  Gallagher  v.  Waring,  9 
Wend.  28;  Peck  y,  Armstrong,  38  Barb.  215;  Hamilton  v.  Gan- 
yard,  34  Barb.  204;  Flanagan  v.  Demarest,  3  Rob.  173;  Lord 
Ahinger  in  Chanter  v.  Hopkins,  4  M.  &  W.  404;  Wolcott  v. 
Mount,  36  N.  J.  Law  262 ;  Bannerman  v.  White,  10  C.  B. 
N.  S.  844;  2  Benj.  Sales,  s.  918;  Boothhy  v.  Plaisted,  51  N.  H. 
436 ;  Johnson  v.  Latimer,  71  Ga.  470 ;  Kaufman  v.  Austin,  57  Ga. 
87  ;  McNaughter  v.  Cassally,  4  McLean  530  ;  Boorman  v.  Jenkins^ 
12  Wend.  566 ;  Conner  v.  Henderson,  16  Mass.  319 ;  Franklin  v. 
Long,  7  Gill  &  John.  407  ;  Giles  v.  Edwards,  7  T.  R.  181 ;  Hunt 
V.  Silk,  5  Eaat  449. 

Clark,  J.  The  contract  for  the  sale  of  the  wood  was  an  entire 
contract.  Gault  v.  Brown,  48  N.  H.  183.  The  first  wood  deliv- 
ered was  not  properly  sorted,  through  the  fault  of  the  plaintiff's 
servants,  and  between  twenty  and  thirty  cords  of  a  different  quali- 
ty from  that  contracted  for  were  loaded  on  the  cars  at  Grafton  and 
forwarded  to  the  defendant  at  Franklin.  The  plaintiff,  learning 
that  the  wood  forwarded  was  not  according  to  the  contract,  wrote 
to  the  defendant  stating  how  it  happened  to  be  sent,  enclosing  a 
bill  for  it  in  which  a  discount  was  made  because  it  was  not  accord- 
ing to  contract,  and  stating  that  the  defendant  could  pay  this  bill, 
or  sort  the  wood  to  conform  to  the  contract,  and  charge  the  ex- 
pense to  him,  and  promising  to  conform  to  the  contract  in  the 
future.  The  defendant,  upon  ascertaining  that  the  wood  was  not 
according  to  the  contract,  notified  the  plaintiff  that  he  did  not  con- 
sider himself  under  any  obligation  to  take  any  more  of  the  wood, 
and  that  be  should  not  do  so,  for  the  reason  tnat  the  plaintiff  had 
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broken  the  contract.     The  case  finds  that  the  defendant  did  not 
waive  his  right  to  rescind,  if  upon  the  facts  he  could  rescind. 

A  party  to  a  contract  is  not  bound  to  accept  anything  less  than 
a  full  performance,  according  to  its  terms  and  conditions.  The 
wood  forwarded  up  to  the  time  of  the  attempted  rescission  was 
not  in  compliance  with  the  contract,  and  the  defendant  refused  to 
accept  it  as  such,  and  notified  the  plaintiff  that  he  rescinded  the 
contract.  This  he  had  a  right  to  do.  The  wood  delivered  not  being 
such  as  the  contract  called  for,  the  defendant  was  not  bound  to 
receive  it.  The  plaintiff's  letter,  insisting  on  an  acceptance  of  the 
wood  and  a  variation  from  the  original  contract,  presented  the 
alternative  to  the  defendant,  either  to  accept  the  wood  at  a  re- 
duced price,  or  sort  it  to  conform  to  the  contract,  charging  the 
expense  to  the  plaintiff.  The  defendant  was  under  no  obligation 
to  do  either.  If  all  the  wood  contracted  for  had  been  delivered  at 
once  containing  the  wood  delivered  up  to  the  time  the  notice  of 
the  rescission  was  given,  the  defendant  would  not  have  been  com- 
pelled to  accept  it,  because  it  was  not  of  the  quality  stipulated  for. 

Judgment  for  the  defendant, 

Allen,  J.,  did  not  sit :  the  others  concurred. 


Sanborn  v.  Sanborn  i^a.ExWs, 

A  promissory  note  made  by  a  father,  in  view  of  the  near  approach  of  death, 
to  his  son,  and  placed  in  the  hands  of  a  third  person  with  directions  to 
keep  it  in  his  possession  until  six  months  after  the  death  of  the  maker, 
and  then  deliver  it  to  the  payee,  is  not  good  either  as  a  giit  causa  mortis 
or  as  a  bequest. 

Assumpsit,  upon  a  note  for  $500.  Facts  agreed.  Heman  San- 
born, while  on  his  death-bed,  and  expecting  to  die  within  a  short 
time,  and  only  a  few  houra  before  his  death,  made  the  note  in  suit, 
payable  to  the  plaintiff,  his  son,  on  demand,  after  his  decease,  and 
placed  it  in  the  hands  of  one  Elobinson,  with  instructions  to  keep 
it  until  six  months  after  Heman 's  death,  or  until  his  executors  had 
got  together  sufficient  funds  to  pay  it  without  inconvenience  and 
trouble,  and  then  to  deliver  it  to  the  payee.     The  plaintiff  was  not 

S resent  when  the  note  was  made,  nor  did  he  know  of  it  until  after 
[eman's  death.  Heman  told  Robinson  that  he  designed  the  note 
in  place  of  a  codicil  to  his  will ;  that  he  had  left  Abraham  but  one 
dollar  in  his  will,  and  wanted  to  give  him  this  $500  in  addition. 
The  note  was  designed  as  a  gift  to  Abraham,  and  there  was  no 
other  consideration  for  it. 
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2>.  B.  Donovan^  for  the  plaintiff. 

Cha%e  ^  Streeter^  for  the  defendants. 

Clark,  J.  The  note  was  an  executory  promise  made  upon  no 
sufficient  legal  consideration,  and  no  action  can  be  maintained 
upon  it.  It  is  invalid  as  a  gift  causa  mortis.  The  donor's  own 
promissory  note,  payable  to  the  donee,  cannot  be  the  subject  of  a 
donatio  causa  mortis,  Copp  v.  Sawyer^  6  N.  H.  386 ;  Flint  v. 
Pattee,  38  N.  H.  520 ;  Parish  v.  Stone,  14  Pick.  198.  It  cannot 
operate  as  a  bequest  because  it  was  not  executed  in  conformity 
with  the  requirements  of  the  statute  of  wills.  Bartlett  v.  Reming- 
ton, 59  N.  H.  364 ;  Towle  v.  Wood,  60  N.  H.  434 ;  Morey  v.  Sohier^ 
63  N.  H.  607,  613. 

Judgment  for  the  defendants. 

Carpenter,  J.,  did  not  sit :  the  others  concurred. 


Lang  v.  Gage. 


Tlie  defendant  signed  a  note  as  surety,  and  the  principals  gave  him  a  mort* 
gi^e  to  secure  his  liability.  Afterwards  he  assigned  the  mortgage  to  % 
savings  bank,  of  which  he  was  an  officer,  to  be  held  as  security  for  this 
and  other  similar  notes  mentioned  in  it  The  bank  foreclosed  and  sold 
the  property,  and  from  time  to  time  the  defendant,  as  an  officer  of  the 
bcmk^  paid  various  sums  on  the  note  from  the  proceeds,  some  of  the  pay- 
ments being  made  within  six  years  before  the  commencement  of  the  suit. 
Heldy  that  payments  so  made  were  not  evidence  from  which  the  jury 
could  find  a  new  promise  by  the  defendant. 

Assumpsit,  on  the  promissoi-y  note  of  C.  and  J.  C.  Gage  and 
the  defendant  for  $2,000,  dated  December  25,  1874,  and  payable 
to  the  plaintiff  on  demand.  Writ  dated  September  14,  1888.  Plea, 
the  statute  of  limitations ;  replication,  a  new  promise. 

On  the  note  are  the  following  endorsements :  Oct.  12,  1875,  one 
year's  interest ;  Jan.  3,  1877,  one  year's  interest ;  Dec.  21,  1877,. 
one  year's  interest ;  Dec.  28,  1878,  one  year's  interest.  "  Oct.  5, 
1881,  received  of  Penacook  Savings  Bank  $150.  Jan.  20,  1882,. 
received  of  Penacook  Savings  Bank  $150.  Jan.  9,  1^83,  received 
on  the  within  note  $100.  Nov.  28,  1883,  received  of  Penacook 
Savings  Bank  $126.  Dec.  2,  1884,  received  of  S.  F.  Brown, 
assignee,  $70.  Dec.  2,  1885,  received  of  assignee  of  Penacook 
Savings  Bank  $1,000,  paid  in  accordance  with  the  report  of  the 
commissioner." 

All  the  endorsements  after  1878  (except  that  of  Nov.  28,  1883> 
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were  made  by  the  defendant,  and  the  money  was  paid  by  him  to 
the  plaintiff.  He  was,  and  the  plaintiff  knew  that  he  was,  a  surety 
for  C.  &  J.  C.  Gage. 

May  19,  1877,  C.  &  J.  C.  Gage  gave  the  defendant  a  mortgage 
to  indemnify  him  for  his  liability  as  surety  on  a  lai'ge  number  of 
notes,  including  the  note  in  suit ;  and  to  secure  their  payment, 
June  25,  1877,  the  defendant  assigned  the  mortgage  to  the  Pena- 
cook  Savings  Bank,  which  then  held  all  the  secured  notes  except 
the  plaintiff's  note  and  one  other,  "  to  be  held  by  said  bank  for  the 
same  purposes  and  to  secure  the  same  debts  and  liabilities  for 
which  the  same  was  made,  and  for  which  I  have  hitherto  held  the 
same."  The  bank  foreclosed  the  mortgage,  sold  the  property,  and 
applied  the  avails  proportionally  to  the  payment  of  the  notes 
secured  by  it.  All  the  moneys  paid  by  the  defendant  to  the  plain- 
tiff were  the  proceeds  of  this  property.  The  defendant  was  an 
officer  of  the  bank,  and  in  that  capacity  paid  the  money  to  the 
plaintiff. 

Whether  the  plaintiff  knew  the  source  from  which  the  money 
paid  to  her  was  obtained,  and  that  the  defendant  in  making  the 
payments  was  acting  in  behalf  of  and  as  an  officer  of  the  bank, 
were  questions  in  dispute. 

The  court  ruled  that  whether  she  knew  those  facts  or  not,  the 
payments  were  evidence  competent  to  be  considered  by  the  jury 
as  tending  to  show  a  new  promise  by  the  defendant,  and  that  on 
this  evidence  alone  the  jury  might  find  such  promise.  The  defend- 
ant excepted,  claiming  that  they  were  not  competent  evidence  in 
either  case. 

If  the  ruling  is  correct,  there  is  to  be  judgment  for  the  plaintiff ; 
otherwise  the  case  is  to  stand  for  trial  without  prejudice  to  either 
party  from  any  statement  of  fact  herein  contained. 

Leach  ^  Stevens^  for  the  plaintiff. 

W,  G-,  Buxton  and  Bingham^  Mitchell  ^  Fletcher^  for  the  de- 
fendant. 

Clark,  J.  An  unqualified,  voluntary  payment  of  money  is  a 
recognition  of  an  existmg  liability  by  the  party  making  it,  and  the 
ground  upon  which  a  payment  by  the  debtor  furnishes  evidence  of 
a  new  promise  is,  that  it  shows  an  acknowledgment  of  an  existing 
unpaid  debt  which  he  is  liable  and  willing  to  pay.  The  mere  pay- 
ment of  money  is  not  such  an  acknowledgment.  Part  payment 
alone  is  merely  an  acknowledgment  of-  indebtedness  pro  tanto. 
The  effect  of  a  payment  may  be  qualified  and  limited  as  a  new 
promise  may  be.  Bodge  v.  Leavitt^  59  N.  H.  245.  The  efficiency 
of  a  payment  to  avert  the  effect  of  the  statute  of  limitations  as  a 
bar  rests  in  the  conscious  and  voluntary  act  of  the  debtor  explain- 
able only  as  a  recognition  and  confession  of  the  existing  liability. 
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Blair  v.  LyncK,  105  N.  Y.  636.  The  principle  on  which  part  pay- 
ment takes  a  case  out  of  the  statute  is,  that  the  party  paying 
intended  by  it  to  acknowledge  and  admit  the  greater  debt  to  be 
due.  United  States  v.  Wilder,  13  Wall.  254,  256.  If  the  pay- 
ment is  accompanied  by  acts  or  declarations  showing  that  the 
debtor  does  not  intend  to  pay  the  remainder  of  the  debt,  it  will 
not  remove  the  bar  of  the  statute.  It  must  appear  that  the  pay- 
ment was  a  partial  one,  and  made  under  such  circumstances  as  to 
show  that  the  debtor  understood  that  he  was  liable  to  pay  the 
residue  of  the  debt,  and  his  willingness  to  pay  it.  Brovm  v. 
Latham,  58  N.  H.  30. 

The  defendant  was  a  surety  for  C.  &  J.  C.  Gage.  The  pay- 
ments upon  the  note  were  made  by  him  for  the  Penacobk  Savings 
Bank  from  funds  received  by  the  bank  from  the  sale  of  property 
mortgaged  by  C.  &  J.  C.  Gage  to  the  defendant  to  indemnify  him 
for  his  liability  as  surety  on  this  and  on  other  notes  held  by  the 
bank.  The  defendant  assigned  the  mortgage  to  the  bank,  ^^  to  be 
held  by  it  for  the  same  purposes  and  to  secure  the  same  debts  and 
liabilities  "  for  which  it  was  made.  The  bank  foreclosed  the  mort- 
g^e,  and  the  payments  were  made  by  the  defendant  as  an  officer 
of  the  bank,  from  funds  of  the  principals  obtained  from  the  fore- 
closure. Therefore  the  payments  were  made  in  fact  by  the  bank 
for  the  principals. 

A  new  promise  cannot  be  reasonably  inferred  from  payments 
made  under  such  circumstances.  A  payment  by  an  agent  with 
his  principaFs  money  is  not  evidence  of  the  agent's  personal  lia- 
bility. The  acknowledgment  of  indebtedness  arises  from  the  fact 
of  payment  by  the  party  in  his  own  behalf  in  performance  of  a 
personal  obligation,  and  a  payment  made  for  another  is  not  such  a 
payment  as  will  warrant  the  inference  of  a  new  promise  by  the 
party  making  it.  A  part  payment  by  a  debtor  unaccompanied  by 
any  act,  declaration,  or  circumstances  showing  an  intention  to 
limit  his  acknowledgment  of  liability  to  the  sum  paid,  is  evidence 
from  which  a  new  promise  may  be  inferred,  but  such  inference  is 
not  warranted  when  it  appears  that  the  payment  was  not  intended 
as  an  acknowledgment  of  personal  liability,  or  as  an  admission  of 
indebtedness  beyond  the  amount  of  the  payment. 

The  payments  made  by  the  defendant  were  not  sufficient  evi- 
dence of  a  new  promise,  and,  unless  the  defendant's  conduct  was 
such  as  to  estop  him  from  showing  the  facts, — a  point  upon  which 
the  case  furnishes  no  evidence, — it  is  immaterial  whether  the 
plaintiff  knew  the  source  from  which  the  money  was  obtained,  or 
the  capacity  in  which  the  defendant  made  the  payments. 

Ca%e  discharged. 

Cabpenteb,  J.,  did  not  sit :  the  others  concurred. 
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Eastman,  AdmW,  v.  The  Provident   Mutual  Relief  Asso- 
ciation. 

Equity  will  so  reform  a  written  contract  as  to  make  it  express  the  inten- 
tion of  the  parties,  althoogh  their  mistake  was  one  of  law. 

One  who  adopts  an  act  done  in  his  hehalf  by  another  without  authority  is 
chargeable  with  such  other  knowledge  of  all  material  facts. 

Bill  in  Equity,  to  reform  a  certificate  of  membership  issued 
by  the  defendants  to  Gigar,  the  plaintiff's  intestate,  by  making  it 
payable  to  the  plaintiff.     Facts  found  by  the  court. 

May  31,  1880,  Gigar  purchased  a  certificate  of  membership 
wherein  tlie  defendants  agreed  to  pay  as  a  benefit,  upon  due  notice 
of  his  death  and  a  surrender  of  the  certificate,  a  sum  not  exceeding 
J2,000,  "  to  such  person  or  persons  as  he  may  by  entry  on  the 
record-book  of  the  association  or  on  the  face  of  this  certificate 
direct  the  sum  to  be  paid,  provided  he  is  in  good  standing  when  he 
dies."  He  died  in  good  standing  April  8,  1882,  and  due  proof  of 
his  death  was  made.  He  did  not,  by  entry  on  the  record- book  or 
on  the  face  of  the  certificate,  direct  the  benefit  to  be  paid  to  any 
one.  He  made  his  application  for  the  certificate  to  Rogers,  who 
was  the  defendants'  clerk  and  one  of  three  trustees  authorized  by 
the  by-laws  to  approve  applications.  In  answer  to  Rogers's  inquiry 
to  whom  the  benefit  should  be  paid  at  his  decease,  Gigar  asked 
what  would  be  the  effect  if  it  was  not  made  in  terms  payable  to 
anybody.  Rogers  replied  that  it  would  go  to  his  administrator  as 
a  part  of  his  estate.  Gigar  said  that  was  just  what  he  wanted^ 
and  but  for  this  information  of  Rogers  would  have  made  an  entry 
on  the  record-book  or  certificate  making  the  benefit  payable  to  his 
administrator.  The  plaintiff  had  no  knowledge  of  what  took 
place  between  Rogers  and  Gigar  until  about  the  time  this  bill  was 
filed.  The  declared  object  of  the  association  is  "  to  secure  to  de- 
pendent and  loved  ones  assistance  and  relief  at  the  death  of  a 
member."  The  defendants  contend,  among  other  things,  that  the 
suit  is  barred  by  the  judgment  at  law  between  the  same  parties^ 
reported  62  N.  H.  555. 

Sanborn  ^  Hardy^  for  the  plaintiff. 

Daniel  Barnard  (with  whom  was  S.  B.  Page)^  for  the  defend- 
ants. 

Carpenter,  J.  In  receiving  the  application,  Rogers  represented 
the  defendants.  Both  parties  intended  to  make  the  benefit  paya- 
ble to  Gigar's  administrator.  That  it  was  not  made  payable  to 
him  was  due  to  their  mutual  misapprehension  of  the  legal  effect  of 
the  language  used  in  the  certificate.  Eastman  v.  Association^  62 
N.  H.  555.  Equity  requires  an  amendment  of  the  writing  that 
will   make   the   contract  what   the  parties   supposed  it  was   and 
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intended  it  should  be,  although  their  mistake  is  one  of  law  and  not 
of  fact.  Kennard  v.  George^  44  N.  H.  440,  446  :•  Leach  v.  Noyes, 
45  N.  H.  364,  367 ;  Brown  v.  GlineB,  42  N.  H.  160;  McCone  v. 
Courier,  64  N.  H.  506,508;  Northrop  y.  (?rat;e«,  19  Conn.  548; 
Stedwell  v.  AnderBon,,  21  Conn.  139;  Woodbury  Savings  Bank  v. 
Charter  Oak  Ins.  Co.,  31  Conn.  517,  529. 

If  Rogers  bad  in  fact  no  authority  to  receive  the  application,  the 
result  is  the  same.  By  issuing  the  certificate  the  defendants  rati- 
fied his  action  in  taking  the  application.  They  received  the  benefit 
resulting  from  the  payment  by  Gigar  of  his  admission  fees  and 
assessments.  They  cannot  adopt  the  part  of  Rogers's  doings  bene- 
ficial to  them,  and  reject  the  rest.  With  the  benefit  they  must 
accept  the  burden.  They  are  chargeable  with  knowledge  of  Rog- 
ers's representations  and  with  notice  of  all  material  facts  known  to 
him.  Hovey  v.  Blanchard,  18  N.  H.  145,  149;  Beckmth  v.  Baxter, 
3  N.  H.  67. 

A  certificate  may  properly  be  made  payable  to  a  member's 
administrator.  Such  an  appointment  is  not  inconsistent  with  the 
declared  object  of  the  association.  It  may  be  that  by  making  it 
so  payable  a  member  can  as  effectually  as  otherwise  secure  assist- 
ance and  relief  to  his  beneficiary.  His  creditors  may  be  the  per- 
sons for  whom  he  wishes  to  provide. 

Whether  the  judgment  at  law,  rendered  long  before  the  plaintiff 
discovered  the  facts  upon  which  his  present  claim  for  relief  is 
founded,  is  a  bar  to  this  action  (^Sanger  v.  Wood,  3  Johns.  Ch.  416, 
WasJibum  V.  Great  Western  Ins.  Co.,  114  Mass.  175),  is  a  question 
which  need  not  be  determined.  The  judgment  may  be  vacated 
upon  the  plaintiff's  motion  in  the  trial  court,  and  thereupon  there 
will  be  a 

Decree  for  the  plaintiff^. 

Clark  and  Blodgbtt,  J  J.,  did  not  sit:  the  others  concurred. 


Franklin  Needle  Co.  v.  Franklin. 

The  vote  of  a  town  under  Gen.  Laws,  e.  63,  s.  10,  to  exempt  from  taxa- 
tion any  establishment  which  may  be  erected  by  a  specified  manufactur- 
ing company,  and  the  capital  used  in  operating  the  same,  has  the  effect  to 
exempt  the  land  on  which  a  building  is  erected  for  that  purpose,  although 
it  had  before  been  taxed. 

Petition,  for  abatement  of  taxes  assessed  in  1887.     July  17, 
1886,  the  town  voted  that  ^^  the  town  exempt  the  Franklin  Needle 
Company  from  taxation  for  the  term  of  ten  years  on  any  establish- 
ment which  may  be  erected  by  them,  and  the  capital  used  in  oper- 
VOL.  lxv.     18 
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ating  the  same,  for  the  manufacture  of  cotton,  wool,  wood,  iron, 
or  any  other  material,  providing  the  sum  of  f  10,000  be  invested  in 
such  establishment,  and  capital  operating  the  same." 

Aug.  10,  1886,  the  plaintiffs,  on  the  faith  of  the  vote,  bought  real 
estate  in  Franklin  of  the  value  of  $2,250,  which  had  been  thereto- 
fore taxed  in  the  town,  and  before  April  1,  1887,  expended  in 
improvements  thereon  $35,000.  The  tax  in  question  was  assessed 
upon  the  real  estate  appraised  at  its  fair  value  excluding  the  im- 
provements. 

W,  L,  Foster^  for  the  plaintiffs. 

Sanborn  ^  Hardy  and  D,  Barnard^  for  the  defendants. 

Bingham,  J.  The  town  voted  to  exempt  the  plaintiffs  from 
taxation  for  the  term  of  ten  years  on  any  establishment  which 
might  be  erected  by  them,  and  the  capital  used  in  operating  the 
same  for  the  manufacture  of  cotton,  wool,  wood,  iron,  or  any  other 
material,  providing  the  ^xxm  of  $10,000  be  invested  in  such  estab- 
lishment and  capital  operating  the  same.  On  the  faith  of  this 
vote  the  plaintiffs  bought  real  estate  in  Franklin,  which  had  been 
taxed,  of  the  value  of  $2,250,  and  expended  in  improvements  on  it 
$35,000  within  the  next  nine  months  after  the  vote.  It  is  admit- 
ted that  the  improvements  are  exempted  from  taxation  under  the 
vote.  The  question  submitted  is,  whether  the  real  estate  is  also 
exempted.  We  see.  no  reason  why  the  money  paid  for  the  real 
estate  was  not  exempted,  as  much  as  the  money  paid  for  lumber, 
brick,  or  other  material  bought  in  Franklin,  previously  taxed,  that 
became  a  part  of  the  plaintiffs'  real  estate  and  establishment.  It 
must  be  true  that  the  town,  when  it  used  in  its  vote  substantially 
the  language  of  the  statute,  used  it  in  the  sense  in  which  the 
legislature  did,  and  it  is  apparent  that  the  legislature  did  not 
intend  to  make  a  distinction  between  property  that  was  taxed  in 
town  at  the  time  of  the  vote,  and  that  which  was  not,  for  it 
authorized  the  exemption  of  existing  establishments  in  town  in 
use  and  those  not  in  use,  if  put  in  operation,  as  well  as  those  pro- 
posed to  be  erected.  One  purpose  of  the  statute  was  to  enable 
towns  to  induce  foreign  capitalists  to  erect  therein  manufacturing 
establishments  by  exempting  them  for  a  while  from  taxation.  The 
contention  of  the  defendants  would  give  home  capitalists  an  ad- 
vantage that  would  essentially  defeat  this  intention  of  the  law. 
The  vote  exempted  the  statutory  establishment.  The  real  estate, 
reasonably  necessary  for  its  erection  and  operation,  made  a  part  of 
it,  and  comes  within  the  vote.  Trinity  Church  v.  Boston^  118 
Mass.  164. 

Tax  abated. 

Carpenter,  J.,  did  not  sit:  the  others  concurred. 
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Sanborn  V,  Sanborn  gr  a.,  Executors  ofHeman  Sanborn, 

The  jury  may  consider  the  trnthfuhiess  of  a  party  who  has  testified  in  his 
own  cause,  without  Umiting  the  effect  given  such  consideration  to  the 
weighing  of  his  testimony. 

Appeal,  from  the  decision  of  the  commissioner,  disallowing 
the  testator's  promissory  note  for  $1,500,  dated  March  26,  1868, 
and  payable  to  the  plaintiff  on  demand,  with  interest  annually. 
Plea,  the  general  issue,  with  the  statute  of  limitations;  replica- 
tion, a  new  promise.  Verdict  for  the  defendants.  The  note  was 
produced  by  the  plaintiff,  and  upon  it  are  the  following  endorse- 
ments in  his  handwriting,  viz.,— January  26,1870,^200;  March 
6,  1877,  $100 ;  October  28,  1878,  -f  100 ;  "  May  20, 1880,  received 
hoi-se  and  two  cows,  price  $160 ;  April  6,  1882,  received  note  for 
$30,  and  interest  $3.60;  received,  April  6,  1882,  one  hundred  dol- 
lars costs  in  suit  State  v.  Chas.  H,  Sanborn^  To  show  the  new 
promise,  the  plaintiff  relied  upon  the  payments  endorsed  on  the 
note  April  6,  1882.  The  plaintiff  is  the  only  child  of  Heman 
Sanborn  by  his  second  wife.  He  introduced  evidence  of  state- 
ments made  by  Heman  after  the  death  of  his  second  wife  in  1865, 
to  the  effect  that  he  had  in  his  hands  $1,000  or  so  which  came 
from  his  said  wife,  and  which  he  intended  the  plaintiff  should  have 
at  his  decease.  The  plaintiff  claimed  that  the  note  was  given  for 
this  money. 

The  defendants  contended  that  the  note  was  fully  settled  and 
paid  on  or  before  March  11, 1871 ;  and  whether  it  was,  or  was  not, 
wa8  one  of  the  two  questicms  submitted  to  the  jury.  They  also 
claimed  that  all  the  endorsements  after  that  of  1870  were  unau- 
thorized, that  tlie  last  three  endorsements  were  made  by  the  plain- 
tiff at  the  same  time  without  his  father's  consent  or  knowledge, 
and  were  fraudulently  made  for  the  purpose  of  renewing  the  note. 
Whether  Heman  paid  to  or  for  the  plaintiff  the  money  (including 
the  $30  note)  endorsed  April  6,  1882,  to  be  applied  on  the  note, 
and  directed  or  authorized  the  endorsement,  was  the  other  ques- 
tion submitted  to  the  jury. 

After  the  jury  had  been  out  several  hours,  they  sent  a  communi- 
catron  to  the  court  asking  instructions  as  to  some  matters  with 
which  they  had  difficulty.  They  were  called  in  and  instructions 
given,  to  which  there  was  no  'exception.  At  the  conclusion  of  the 
mstmctions  the  foreman  asked,  "  Are  we  at  liberty  to  consider  the 
truthfulness  of  the  plaintiff?"  The  court  replied,  ''You  are." 
The  plaintiff  then  requested  the  court  to  instruct  the  jury  that 
*'the  veracity  of  the  plaintiff  can  only  be  considered  upon  the  con- 
sideration of  the  evidence  he  gave  in  the  case."  The  court  declined, 
and  the  plaintiff  excepted. 

Bingham^  Mitchell  ^  Fletcher^  for  the  plaintiff.  1.  The  evi- 
dence given  by  the  plaintiff  being  immaterial  and  irrelevant  upon 
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either  question  submitted  to  the  jury,  it  was  the  court's  duty  to 
instruct  them,  in  response  to  their  inquiry,  that  the  truthfulness 
of  the  plaintiff  was  not  involved  in  either  question  submitted, 
because  the  testimony  he  gave  was  immaterial  and  not  relevant 
upon  either  of  the  questions  :  his  answer  to  their  question  should 
have  been  in  the  negative  instead  of  in  the  affirmative. 

2.  If  the  court  answered  the  jury's  question  in  the  affirmative, 
he  should  have  instructed  as  requested  by  the  plaintiff,  because 
they  were  not "  at  liberty  to  consider  the  truthfulness  of  the  plain- 
tiff "  except  as  an  element  in  wei|j:hing  such  evidence  as  the  plain- 
tiff gave ;  and  the  attention  of  the  jury  should  have  been  directed 
to  the  nature  of  that  evidence. 

A  jury  trial,  when  properly  conducted,  is  not  only  the  most  sat- 
isfactory method  of  determining  ordinary  questions  of  fact,  but  is 
the  most  efficient  method.  But  a  jury,  to  be  an  efficient  agency 
in  settling  parties'  rights,  must  have  the  efficient  cooperation, 
instruction,  and  direction  of  an  unbia8sed,  honest,  and  intelligent 
judge,  who  understands  his  duty  and  will  perform  it. 

lo  license  a  jury  to  exercise  an  arbitrary  will  instead  of  requiring 
them  to  exercise  their  judgment  upon  the  evidence  submitted  to 
them,  is  to  disregard  the  safeguards  which  distinguish  a  trial  from  a 
farce,  and  a  verdict  from  a  tragedy.  It  is  the  court's  duty  to  instruct 
a  jury  upon  the  whole  case,  and  not  upon  isolated  parts.  Thomp. 
Ch.  Jur.,  «.  71.  He  should  not  charge  as  to  the  credibility  of  a  par- 
ticular witness.  J6.,  «.  36.  In  this  case  the  court  should  not  have 
singled  out  the  plaintiff,  nor  permitted  the  jury  to  single  him  out, 
and  apply  a  different  rule  to  him  and  his  testimony  from  that 
applical)le  to  other  witnesses.  The  instruction  given  had  a  ten- 
dency to  mislead  the  jury  into  the  belief  that  their  privilege,  with 
reference  to  the  plaintiff  and  his  testimony,  was  exceptional, — that 
the  same  right  did  not  exist  in  weighing  other  witnesses*  evidence. 
Instructions  which  are  misleading  should  be  modified,  explained, 
or  refused.  Snydacker  v.  Brosse^  51  111.  357 ;  S.  (7.,  99  Am.  Dec. 
551,  555.  A  charge  or  instruction  may  be  correct  as  far  as  it  goes, 
and  be  misleading  because  it  fails  to  go  far  enough  fully  and  in- 
telligently to  explain  its  meaning.  Thomp.  Ch.  Jur.,  s.  67 ;  Prof. 
Jur.,  «.  323.  In  Lavenburg  v.  Sarper^  27  Miss.  299,  it  was  held 
'that  an  instruction  which  says,  *'  If  the  jury  believe  that  any  of 
the  witnesses  corruptly  swear  falsely,  they  have  the  right  to  dis- 
regard his  evidence  entirely,"  there  being  an  attempt  to  discredit 
one  of  the  witnesses,  was  too  broad,  because  it  did  not  confine  the 
jury  to  the  testimony  adduced  on  the  trial,  nor  to  the  manner  and 
demeanor  of  the  witness  while  testifying,  nor  to  any  circumstance 
apparent  upon  the  examination. 

Counsel  also  cited  and  commented  on  Rollings  v.  Cate^  1  Hiesk. 
97 ;   Wilcox  v.  State,  3  Hiesk.  110;  Hall  v.  Weave,  92  U.  S.  728. 

The  plaintiff's  request  for  instruction  was  specific,  and  there  is 
no  valid  excuse  for  failure  to  give  it.     If  there  was  a  failure  to 
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request  the  instruction,  a  different  question  might  arise.  Johnson 
V.  Gallivan,  62  N.  H.  145;  MoBe%  v.  Railroad,  32  N.  H.  535. 
The  credibility  of  a  witness  is  a  fact  to  be  judged  of  like  any 
other  fact  in  the  case.  They  must  judge  of  it  from  evidence  in 
the  case.  They  cannot  disregard  the  testimony  of  a  witness  with- 
out cause;  they  cannot  do  it  from  mere  caprice.  Robertson  v. 
Dodge,  28  HI.  161—^.  (7.,  81  Am.  Dec.  267.  A  jury  is  not  war- 
ranted in  rejecting  evidence  as  being  unworthy  of  belief  on  the 
ground  that  the  witness  has  been  contradicted,  unless  he  was  con- 
tradicted upon  a  material  point  in  his  testimony.  Swan  v.  People, 
98  HI.  610--cited  in  note  to  81  Am.  Dec.  270.  The  knowledge  of 
facts  obtained  by  jurors  outside  the  trial  should  not  be  used,  nor 
permitted  to  be  used,  in  the  jury's  consideration  of  the  issues  pre- 
sented to  them.  Before  those  facts  can  be  considered^  the  jurors 
having  knowledge  of  them  should  be  examined  like  other  wit- 
nesses.    Schmidt  V.  Insurance  Co.,  1  Gray  635 ;  Prof.  Jur.,  «.  892. 

Chase  ^  Streeter,  for  the  defendants.  The  fact  that  the  plain- 
tiff had  suborned  a  third  person  to  testify  falsely  in  support  of 
his  suit  would  have  been  a  circumstance  competent  for  the  jury  to 
consider  as  tending  to  discredit  the  plaintiff's  case.  JEffan  v.  Bow- 
ker,  6  Allen  449;  Moriarty  v..  Company,  L.  R.  6  Q.  B.  814 ;  State 
V.  Staples,  47  N.  H.  113,  114,  119.  Why  should  not  the  jury  be 
allowed  to  give  at  least  equal  consideration  to  the  fact  that  the 
plaintiff  testified  falsely  himself?  The  principle  in  both  cases  is 
identical,  viz.,  that  the  resort  to  falsehood  in  support  of  a  claim 
may  fairly  give  rise  to  the  inference  that  the  claim  attempted  to 
be  supported  by  such  means  is  unjust.  It  is  in  the  nature  of  an 
implied  admission  by  the  party  that  his  case  is  so  bad  that  it  can- 
not safely  be  submitted  on  truthful  evidence,  but  reanires  to  be 
bolstered  up  by  false  testimony.  The  jury  may,  if  they  see  fit, 
infer  that  perjury  would  not  be  attempted  by  the  plaintiff  to  sup- 
port a  good  cause  of  action.  There  is  no  ground  on  which  the 
plaintiff's  own  perjury  can  be  favorably  distinguished  from  his 
suborning  others  to  commit  perjury.  How  is  it  any  worse  to 
cause  a  falsehood  to  be  uttered  by  the  mouth  of  another,  than  to 
utter  it  by  one's  own  mouth  ? 

The  only  exception  in  this  case  is  based  on  the  refusal  of  the 
court  to  instruct  the  jury  that  "the  veracity  of  the  plaintiff  can 
only  be  considered  upon  the  consideration  of  the  evidence  he  gave 
in  the  case."  Plaintiff's  counsel,  in  his  brief,  explains  what  he 
meant  by  this  request,  viz.,  that  the  jury  were  not  at  liberty  to 
consider  the  truthfulness  of  the  plaintiff,  "  except  as  an  element 
in  weighing  such  evidence  as  the  plaintiff  gave."  In  other  words, 
the  counsel  contends  that  although  the  jury  might  be  of  opinion 
that  Charles  H.  Sanborn  testified  falsely,  yet  this  fact  should  not 
be  allowed  to  have  any  effect  beyond  inducing  them  to  discredit 
CSharles  H.  Sanborn's  own  testimony,  and  could  not  be  considered 
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as  tending  to  discredit  Charles  H.  Sanborn's  entire  case.  The 
objection  to  this  requested  instruction  is,  that  it  assumes  to  treat 
Charles  H.  Sanborn  as  if  he  were  merely  an  ordinary  witness, 
whereas,  in  fact,  he  was  a  party  as  well  as  a  witness.  If  a  mere 
witness  (a  third  person,  who  is  not  a  party)  testifies  falsely,  it 
does  not  necessarily  follow  that  the  party  calling  him  was  cogni- 
zant of  and  privy  to  the  falsehood.  And  if  the  party  was  not  in 
any  way  in  complicity  with  the  attempt  of  the  witness  to  deceive 
the  jury,  there  is  room  to  argue  thjit  the  falsity  of  the  witness  in 
any  part  of  his  testimony  should  not  be  weighed  by  the  jury, 
except  in  passing  upon  the  credit  to  be  given  to  the  testimony  of 
that  particular  witness.  But  if  the  false  witness  is  the  party  him- 
self, the  case  stands  very  differently.  He  cannot  be  heard  to  say 
that  he  is  not  responsilDle  as  a  party  for  his  sins  as  a  witness. 
The  plaintiflF,  in  effect,  contends  that  if  one  who  is  both  a  party 
and  a  witness  commits  perjuVy,  his  case,  as  a  whole,  cannot  suffer 
thereby  any  greater  damage  or  prejudice  than  if  the  perjury  had 
been  committed  by  an  ordinary  witness  having  no  interest  in  the 
case,  On  this  theory,  a  plaintiff  who  testifies  falsely  has  every- 
thing to  gain  and  nothing  to  lose  thereby  (so  far  as  the  verdict  is 
concerned).  If  the  jury  believe  him,  his  case  profits  by  the  false- 
hood. If  they  disbelieve  him,  his  case  stands  no  worse  than  if  he 
had  not  testified  at  all.     This  is  not  sound  law. 

The  corrupt  acts  of  the  party  as  a  witness  have  the  same  effect 
as  his  corrupt  acts  in  any  other  particular  respecting  the  conduct 
of  the  case  (e.  ^.,  attempting  to  bribe  a  juror).  The  party's  bad 
conduct  as  a  witness  may  be  considered  by  the  jury  as  a  circum- 
stance tending  to  discredit  him,  not  only  as  a  witness,  but  also  as 
a  party.  It  is  a  circumstance  having  some  tendency  not  only  to 
discredit  his  individual  testimony,  but  also  to  discredit  the  entire 
case  set  up  by  him  as  a  party, — not  merely  to  discredit  so  much  of 
the  case  as  rests  on  his  own  testimony,  but  also  so  much  of  his 
claim  as  is  attempted  to  be  supported  by  the  testimony  of  others* 
The  giving  of  false  testimony  by  the  plaintiff  is  a  circumstance 
tending  to  show  that  he  is  conscious  of  the  justice  of  the  defend- 
ants' case  and  distrustful  of  his  own.  Such  misconduct  in  the 
management  of  his  case  is  in  the  nature  of  an  admission  by  the 
plaintiff  that  the  case  which  he  is  putting  forward  and  attempting 
to  support  by  the  testimony  of  others  as  well  as  himself  is  not  a 
true  one.  The  jury  may  weigh  the  fact  that  a  party  has  done 
anything  in  the  conduct  of  his  cause  which  an  honest  man  would 
not  have  done  in  the  support  of  a  good  case ;  and  the  jury  may 
give  the  misconduct  such  weight  as  they  think  proper  in  passing 
upon  the  validity  of  the  whole  claim  set  up  by  that  party,  whether 
that  claim  be  attempted  to  be  sustained  partly  by  his  own  testi- 
mony or  wholly  by  the  testimony  of  others. 

The  counsel  then  cited  and  commented  on  £f/an  v.  Bawker^  5 
Allen  449;    Moriarty  v.  Company^  L.  R.  5  Q.  B.  319;   Snell  v. 
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Bray,  56  Wis.  156,  162;  Chicago  City  Ry.  Co.  v.  McMahon,  103 
111.  485;  State  v.  Staples,  47  N.  H.  113,  114,  118, 119;  Lyoiis  v. 
Lawrence,  12  Bradw.  531 ;  Hastings  v.  Stetson,  130  Mass.  76 ;  Tay- 
lor  V.  Oilman,  60  N.  H.  506;  Murray  v.  (7Aa«e,  134  Mass.  92; 
1  PhU.  Ev.  639;  2  Whart.  Ev.  1265. 

Blodoett,  J.  Sifting  the  wheat  from  the  chaff,  the  material 
inquiry  in  this  case  is,  whether  evidence  tending  to  prove  that  the 
purported  indorsement  of  May  20,  1880,  was  fraudulently  made  by 
the  plaintiff,  could  be  weighed  by  the  jury  in  considering  the  truth- 
fulness of  the  indorsements  purporting  to  have  been  made  by  him 
April  6,  1882.  In  other  words,  the  plaintiff  having  put  in  evi- 
dence part  of  a  paper  upon  which  the  issue  in  the  case  directly 
turned,  was  it  competent  for  the  defendants  to  show  that  another 
part  of  the  same  paper  was  an  utter  fabrication  ?  This  question 
sufficiently  answers  itself  in  the  affirmative;  but  upon  the  facts 
appearing  in  the  case  no  other  answer  is  possible.  The  plaintiff's 
action  upon  the  note  of  his  deceased  father  rested  upon  a  new 
promise;  and  to  establish  the  promise  he  relied  upon  certain 
indorsements  in  his  own  handwriting.  The  defendants  contended 
that  these  indorsements  were  fraudulently  made  by  him  for  the 
purpose  of  renewing  the  note.  Upon  this  issue  the  plaintiff  intro- 
duced the  testimony  of  his  brother  to  the  effect  that  the  indorse- 
ments were  made  in  the  presence  and  by  the  direction  of  the 
maker  of  the  note.  Under  these  circumstances  it  was  of  course 
competent  for  the  defendants  to  show  that  a  prior  indorsement 
made  by  the  plaintiff  upon  the  note  was  a  fabrication,  not  only 
because  it  would  obviously  and  properly  tend  to  induce  the  jury 
to  discredit  the  testimony  of  the  witness,  but  because  it  would 
also  tend  to  destroy  the  credit  to  which  the  paper  would  other- 
wise be  entitled,  and  to  impair  the  credibility  of  the  plaintiff's 
entire  case.  And  to  this  effect,  moreover,  are  Knight  v.  Heathy 
23  N.  H.  410-414,  and  Corser  v.  Paul,  41  N.  H.  29. 

In  this  view  of  the  case  it  follows  that  the  instruction  requested 
by  the  plaintiff,  limiting  the  jury  in  the  consideration  of  his 
truthfulness  to  the  evidence  which  he  had  given  as  a  witness,  was 
quite  too  narrow,  and  therefore  was  properly  refused.  If  the 
plaintiff  had  been  a  witness  merely,  the  instruction  apparently 
might  have  been  properly  given;  but  being  a  party  also,  his  truth- 
fulness was  not  only  an  element  to  be  considered  by  the  jury  in 
weighing  his  individual  evidence,  but  it  properly  extended  to  the 
consideration  of  his  entire  case.  There  is  no  difference  of  degree, 
in  law  or  in  morals,  between  the  responsibility  attaching  to  him  as 
a  witness  and  as  a  party.  He  testified  by  his  acts  as  well  as  by 
his  words ;  and  if  by  means  of  either  he  gave  false  testimony,  he 
cannot  be  heard  to  say  that  he  is  not  responsible  as  a  party  for 
his  falsity  as  a  witness;  nor  can  the  law  fix  any  limit  to  the  effect 
of  such  falsity  upon  his  case  so  long  as  it  remains  the  province  of 
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the  jury  to  balance  evidence,  weigh  probabilities,  determine  the 
credibility  of  witnesses,  and  draw  inferences  and  conclusions  from 
facts  proved.  To  have  limited  the  instruction  according  to  the 
request  would  have  been  a  usurpation  of  the  prerogative  of  the 
jury  as  well  as  a  misstatement  of  the  law. 

The  complaint  of  the  instruction  as  given,  made  at  the  argument, 
need  only  be  adverted  to  in  view  of  the  numerous  and  uniform 
decisions  in  like  cases.  There  certainly  was  no  error  in  instruct- 
ing the  jury  that  thev  were  at  liberty  to  consider  the  plaintiffs 
truthfulness ;  and  if  he  had  cause  to  apprehend  that  other  than 
legal  evidence  could  be  considered  by  them  upon  this  point,  he 
had  the  opportunity,  and  it  was  his  duty  as  well,  to  move  the 
court  for  proper  additional  instructions.  Having  failed  to  do  this 
seasonably,  it  is  now  too  late  for  him  to  remedy  his  error,  and  the 
possible  effect  of  it  upon  the  verdict  cannot  be  considered. 

Exception  overruled, 
Cabpbnter,  J.,  did  not  sit:  the  others  concurred. 


Labked  v.  Beal  (r  <>• 

A  corporation  de  facto  is  liable  in  an  action  of  assnmpflit  for  hired  money, 
notwithstanding  a  failure  to  comply  with  the  law  in  its  organization^ 
and  its  members  are  not  individually  liable  in  such  an  action  if  they 
acted  in  good  faith,  believing  themselves  to  be  a  corporation  dejure. 

Assumpsit,  for  money  had  and  received,  against  "copartners 
doing  business  in  the  name  of  The  Mendocino  Flume  and  Mining 
Company."  Facts  found  bv  a  referee.  The  defendants  are  mem- 
bers of  a  company  which  Mann  and  others  undertook  to  organize 
as  a  corporation  of  that  name  under  Gen.  Laws,  c.  152,  and  which 
is  a  corporation  de  facto.  The  company  hired  money  of  the  plain- 
tiff, both  parties  believing  the  borrower  to  be  a  corporation  de 
jure^  and  understanding  that  the  money  was  loaned  to  the  com- 
pany in  its  corporate  capacity. 

J".  TT.  Fellows^  for  the  plaintiff. 

B.  Wadleigh^  for  Beal,  cited  Fay  v.  Nbble^  7  Cush.  188;  Troto- 
bridge  v.  Scudder^  11  Cush.  88 ;    Ward  v.  Brigham^  127  Mass.  24. 

Doe,  C.  J.  It  is  not  material  in  this  case  whether  the  corpo- 
ration de  facto  was  a  corporation  de  jure  or   not.     A  want   of 
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regularity  in  its  organization  would  not  affect  the  validity  of  its 
contract  with  the  plaintiff,  and  would  not  give  him,  against  its 
members,  as  unincorporated  persons,  an  action  on  a  contract  which 
he  made  with  them  as  a  corporation.  aS^.  F.  Bridge  v.  Fisk^  28  N.  H. 
171,  178;  Ossipee  Mavf'g  Co.  v.  Canmy,  54  N.  H.  296,  312, 
313 ;  Saunders  v.  Farmer,  62  N.  H.  572 ;  Jewell  v.  Gilbert,  64 
N.  H.  13,  18;  Case  v.  Kelly,  133  U.  S.  21,  28;  Mor.  Corp.,  %%. 
744-755. 

Judgment  for  the  defendants. 

Smith,  J.,  did  not  sit:  the  others  concurred. 


Sawybb  ^  a.  v.  Richards. 

When  husband  and  wife  lire  apart  and  he  has  a  cause  of  diyorce,  he  is 
not  bound  to  support  her. 

Assumpsit,  for  goods  sold  and  delivered  to  the  defendant's  wife. 
Facts  agreed.  Before  the  delivery  of  the  goods  the  defendant  had 
separated  from  his  wife,  leaving  her  at  his  house  without  provid- 
ing for  her  support,  and  had  filed  a  libel  for  divorce  alleging 
extreme  cruelty.  The  goods  were  groceries  of  which  the  wife  was 
in  need,  and  were  delivered  by  the  plaintiffs  without  authority 
from  the  defendant,  and  with  notice  that  he  had  separated  from 
his  wife  and  had  commenced  a  suit  for  a  divorce.  A  divorce  was 
afterwards  decreed  for  the  cause  alleged. 

J.  H,  Andrews^  for  the  plaintiffs. 

D.  Cross,  for  the  defendant. 

Dob,  C.  J.  If  the  defendant  had  a  cause  of  divorce  when  he 
left  his  wife  and  when  the  goods  were  delivered,  action  cannot  be 
maintained.  By  their  living  apart,  public  notice  was  given  of  the 
actual  state  of  things.  By  extreme  cruelty  in  violation  of  her 
marital  duty,  she  would  give  him  a  cause  of  divorce ;  and  during 
their  separation  he  would  be  released  from  the  duty  of  supporting 
her.  The  rule  does  not  depend  upon  a  distinction  between  such 
causes  of  divorce  as  adultery  and  extreme  cruelty. 

Case  discharged, 
Clabk,  J.,  did  not  sit:  the  others  concurred. 
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Adams  v.  Rice. 

A  chattel  mortgage  is  good  between  the  parties  as  to  articles  inserted  in  it 
bj  them  after  its  execution. 

Case,  for  selling  chattels  mortgaged  by  the  plaintiff  to  the 
defendant  before  condition  broken,  with  a  count  in  trover  for  the 
Robie  horse  and  a  dump-cart.  Writ  dated  July  13,  1886.  April 
20,  1886,  the  plaintiff  executed  and  delivered  to  the  defendant 
a  mortgage  of  a  gray  horse,  a  black  horse,  and  other  chattels  to 
secure  the  payment  of  his  promissory  note  of  that  date  for  ^336, 
payable  to  the  defendant  or  order  six  months  from  date  with 
interest  annually.  It  was  recorded  Apnl  22.  May  18,  1886,  the 
plaintiff,  without  the  defendant's  consent  or  knowledge,  exchanged 
with  Robie  the  black  horse  for  another  horse  and  $100,  and  of 
the  money  so  received  paid  $50  for  a  dump-cart,  and  the  remain- 
ing $50  to  the  defendant  to  be  applied  on  his  note,  who  gave  him 
a  written  discharge  of  her  claim  on  the  black  horse  under  the 
mortgage;  and  the  parties  thereupon  inserted  in  the  mortgage, 
which  was  not  reexecuted,  the  words  "  also  one  black  horse  six 
years  old  bought  of  Robie  and  one  dump-cart."  A  few  days  after- 
wards, the  plaintiff,  while  intoxicated,  having  exchanged  the  gray 
horse  for  another  horse  of  much  less  value  without  the  defend- 
ant's consent,  after  becoming  sober  requested  her  to  take  the  gray 
horse  on  her  mortgage,  which  she  did;  and^on  the  9th  day  of 
June  she  directed  one  Varnum,  on  whose  premises  the  property 
was  kept,  to  take  possession  of  all  the  mortgaged  property.  He 
did  so,  but  did  not  move  it  or  notify  the  plaintiff  of  his  action. 
June  12,  the  defendant,  without  informing  the  plaintiff  of  her 
purpose,  advertised  the  property  for  sale  June  18,  on  the  mort- 
gage, "for  conditions  broken."  June  14  the  plaintiff  saw  one  of 
the  hand-bills,  and  this  was  the  first  information  he  received  of 
the  seizure  or  of  the  defendant's  purpose  to  sell  the  property. 
June  15  the  plaintiff  served  on  the  defendant  and  on  the  auc- 
tioneer a  written  notice,  stating  that  the  condition  of  the  mortgage 
was  not  broken,  and  forbidding  them  to  sell  any  of  the  property. 
On  the  same  day  he  demanded  the  Robie  horse  of  the  defendant. 
June  18  he  attended  and  forbade  the  sale.  All.  the  property, 
including  the  Robie  horse  and  dump-cart,  was  sold.  The  net 
avails,  after  deducting  the  reasonable  cost  of  getting  possession  of 
the  gray  horse,  taking  and  keeping  the  property,  and  the  expenses 
of  the  sale,  were  more  than  sufficient  to  pay  the  amount  due  on 
the  note,  including  interest.  The  damages  under  the  count  in 
trover  were  assessed  at  $150,  and  under  the  counts  in  case  at  $100, 
with  interest  thereon  from  June  18,  1886. 

Briggs  ^  Hu9e^  for  the  plaintiff. 
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(?.  A.  Little^  J.  P.  Bartlett^  and  Sulloway  ^  Topliff^  for  the 
defendant. 

Smith,  J.  When  the  mortgage,  as  originally  executed  and 
recorded,  was  changed  by  the  insertion  of  words  descriptive  of  the 
Robie  horse  and  cart,  it  became  a  new  mortgage  as  to  those  chat- 
tels (if  not  as  to  all  the  chattels),  and  valid  between  the  parties, 
although  no  new  affidavit  was  made  and  subscribed  upon  or 
appended  to  the  mortgage  and  recorded  therewith.  G.  L.,  c,  137, 
««.  6,  10;  Gooding  v.  Riley,  50  N.  H.  400;  Clark  v.  Tarhell,  67 
N.  H.  828.  How  the  rights  of  the  mortgagor's  creditoi*s  were 
affected  by  the  change  there  is  no  occasion  to  inquire. 

The  defendant  had  the  legal  right  to  take  the  mortgaged  chat- 
tels into  her  possession  before  condition  broken  for  the  purpose  of 
preserving  her  security,  and  her  reasonable  expenses  in  caring  for 
and  preserving  the  property  would  become  a  charge  upon  it. 
The  title  to  the  property  was  in  her,  subject  to  be  defeated  by  the 
payment  of  the  mortgage  debt.  But,  while  the  mortgagee's  pos- 
session was  lawful,  she  could  not  sell  the  property,  except  by  con- 
sent, until  thirty  days  from  time  of  condition  broken.  G.  L.,  c,  137, 
%,  19.  The  condition  was  not  broken  until  six  months  from  April 
20,  1886,  the  date  of  the  note  secured,  and  the  plaintiff  had  the 
right  under  the  statute  during  the  thirty  days  after  the  note 
matured  to  redeem.  This  right  would  be  defeated  if  the  mort- 
gagee could  in  the  meantime  sell  the  property:  or,  if  not  defeated, 
and  if  the  mortgagor  could  pursue  and  recover  it  from  the  pur- 
chasers, he  ought  not  to  be  subjected  to  the  trouble,  expense,  and 
vexation  of  following  it  in  the  hands  of  perhaps  widely  scattered 
claimants.  As  the  sale  by  the  defendant  was  premature  and 
against  the  plaintiff's  objection,  she  is  liable  to  him  in  damages 
under  the  count  in  case.     The  count  in  trover  is  not  sustained. 

Case  discharged. 

Carpenter,  J.,  did  not  sit:  the  others  concurred. 


Brown  v.  West. 


Whether  sufficient  cause  is  shown  to  justify  the  court  yn  amending  a  judg- 
ment is  a  question  of  fact  to  be  determined  at  the  trial  term. 

Writ  of  Entry,  to  foreclose  a  mortgage.  After  the  decision 
reported  in  64  l?f .  H.  385  was  rendered,  the  plaintiff  filed  a  sur- 
rejoinder, alleging  that  one  of  the  notes  secured  by  the  mortgage 
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was  not  included  in  the  former  conditional  judgment  thereon.  The 
defendant  demurred.  The  plaintiflE  moved  to  bring  forward  the 
former  action  for  the  correction  of  the  judgment.  Facts  found  by 
the  court.  When  the  plaintiff's  attorneys  filed  the  mortgage  and 
notes  in  the  former  action  for  the  purpose  of  taking  judgment^  they 
filed  by  mistake  a  note  against  the  defendant  secured  by  the 
mortgage  but  not  then  due,  and  omitted  to  file  the  note  in  ques- 
tion, and  the  same  mistake  was  made  in  making  up  the  judgment. 
The  preponderance  of  evidence  was,  that  the  mistake  was  first  dis- 
covered by  the  plaintiff  or  her  attorneys  about  four  years  and  a 
half  after  the  rendition  of  the  judgment. 

Svlloway  ^  Topliff^  for  the  plaintiff. 

B.  Wadleight  for  the  defendant. 

Blodgett,  J.  The  power  to  set  aside,  modify,  or  amend  judg- 
ments for  .sufficient  cause  being  unquestionable  (^Clough  v.  Moore^ 
63  N.  H.  112,  JSastman  v.  Concord,  64  N.  H.  265),  the  only  ques- 
tion arising  in  this  class  of  cases  is,  whether  such  cause  is  shown. 
This  question,  from  its  nature,  depends  upon  the  particular  circum- 
stances of  each  case,  and  is  therefore  one  of  fact  to  be  determined 
at  the  trial  term  {Bank  v.  Clement^  68  N.  H.  584,  Clough  v. 
Moore^  9upra)  ;  and  when  so  determined  no  question  of  law  is 
raised  by  a  general  exception  to  the  result.  Fox  v.  Tuftonborough, 
58  N.  H.  19 ;  Fuller  v.  Bailey,  58  N.  H.  71 ;  Lefavor  v.  Smith, 
58  N.  H.  125 ;  Whitcher  v.  Dexter,  61  N.  H.  91 ;  Eastman  v.  Conr 
cord,  supra. 

Nothing  appears  in  the  case  at  bar  which  takes  it  out  of  the 

?;eneral  rule,  that  decisions  in  the  trial  terms  upon  questions  of 
act  will  not  be  reconsidered  in  the  law  term,  and  when  the  judg- 
ment in  the  former  action  is  corrected  the  demurrer  should  be 
overruled. 

Exceptions  overruled. 

Smith,  J.,  did  not  sit :  the  others  concurred. 


Adams  v.  Slate  §•  a. 

The  jorisdiction  of  county  commissioners  in  the  location  of  school-honsee 
extends  to  towns  not  divided  into  districts. 

Bill  in  Equity,  for  an  injunction  to  restrain  the  defendants, 
as  selectmen  of  Winchester,  from  assessing  and  collecting  a  tax 
and  building  a  school-house.     The  facts  were  found  at  length  by  a 
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justice  of  the  court  upon  a  hearing  for  a  temporary  injunction  soon 
after  the  filing  of  the  bill.  The  only  legal  question  raised  in  the 
case  is  shown  by  stating  that  in  March,  1885,  the  town  of  Win- 
chester abolished  the  school-districts  therein ;  that  on  June  3, 
1886,  the  school  board  duly  designated  a  location  for  a  school- 
house  in  the  town  district ;  that  more  than  ten  legal  voters  made 
a  petition  to  the  county  commissioners  for  a  change  of  the  loca- 
tion ;  that  on  August  6  the  commissioners  reported  a  change  in 
the  location,  and  designated  the  new  lot ;  that  on  April  18,  1889, 
the  selectmen,  on  petition,  duly  laid  out  the  lot  designated  by  the 
commissioners,  and  appraised  the  damage  to  the  owner  of  the  land 
taken,  and  on  May  24,  1889,  duly  assessed  upon  the  district  a  tax 
of  i;890.68  for  building  a  school-house  thereon.  A  warrant  for  the 
collection  of  this  tax  has  been  placed  in  the  hands  of  the  collector ; 
and  it  is  to  restrain  the  collection  thereof  that  the  plaintiff,  who  is 
a  tax-payer  in  Winchester,  brings  this  bill. 

JT.  W.  Brigham^  for  the  plaintiff. 

DefendanU  pro  se, 

Blodgktt,  J.  The  contention  of  the  plaintiff,  that  the  juris- 
diction of  county  commissionei*s  in  the  location  of  school-houses 
(G.  L.,  c.  88,  8.  6)  extends  only  to  towns  divided  into  districts,  is 
not  well  founded.  The  statute  contains  no  such  limitation,  and 
none  can  be  introduced  without  importing  into  it  words  which  are 
not  to  be  found  there,  or  by  giving  to  those  used  a  meaning  con- 
trary to  their  natuml  signification.  In  the  absence  of  any  other 
legislative  purpose  appearing,  the  statute  must  be  read  as  written. 
The  legislature  will  be  presumed  to  have  intended  what  it  said, 
and  to  have  understood  the  significance  of  the  language  it  used. 
But  aside  from  such  presumed  intent  and  knowledge,  no  valid  rea- 
son is  apparent  indicating  the  legislative  purpose  to  have  been  to 
make  any  discrimination  in  the  matter  of  the  location  of  school- 
houses  between  the  town  system  and  the  district  system,  nor  is 
there  any  in  principle ;  and  as  towns  had  the  power  to  abolish  the 
district  system  (Laws  of  1870,  c.  8)  at  the  time  this  statute  was 
enacted  (Laws  of  1871,  c.  4),  the  great  weight  of  extrinsic  as  well 
as  intrinsic  evidence  is,  that  the  legislature  intended  it  should  apply 
to  both  systems  alike,  and  so  made  no  exception.  If,  however^ 
the  intention  was  otherwise,  and  the  statute  is  broader  than  its 
makers  contemplated,  relief  must  be  afforded  by  legislative  action, 
or  not  at  all. 

The  location  of  the  commissioners  being  valid,  it  was  binding 
and  conclusive  upon  the  district  for  the  period  of  five  years  QBlake 
V.  Orford,  64  N.  H.  299,  801-803)  ;  and  as  no  want  of  regularity 
appears  in  the  proceedings  of  the  selectmen  in  appraising  damages 
to  the  owner  of  the  lot  designated  by  the  commissioners,  or  in 
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assessing  upon  the  district  a  sufficient  sum  of  money  to  build  a 
school-house  thereon,  the  plaintiff  makes  no  case  which  entitles 
him  to  relief. 

Bill  dismissed. 

Clark,  J.,  did  not  sit :  the  others  concurred. 


Collins  fi-  a.  v.  Howard  §•  a. 

A  public  easement  for  floating  logs  exists  in  a  stream  which  is  capable  of 
being  generally  and  conmionly  used  for  that  purpose ;  and  a  riparian 
owner  cannot  acquire  by  prescriptive  use  a  right  which  will  defeat  or 
destroy  the  rights  of  the  public  in  such  a  stream. 

Petition,  for  an  injunction  to  restrain  the  defendants  from 
floating  logs  down  the  river  called  the  North  Branch,  which  flows 
through  Grantham,  Croydon,  a  part  of  Newport,  and  unites  with 
Sugar  river  at  North  Newport. 

The  stream  is  small,  and  has,  for  a  part  of  the  way,  a  heavy  fall 
and  a  very  rocky  bed.  No  logs  were  ever  floated  down  past  the 
plaintiffs'  premises  until  the  spring  of  1888.  The  defendants  con- 
cede that  logs  cannot  be  run  down  the  stream  except  in  high 
water,  which  lasts  from  three  to  five  weeks  in  the  spring,  and 
sometimes  for  a  week  or  so  in  the  fall. 

Collins  owns  a  dam  and  shingle-mill  about  half  a  mile  above 
Grantham  village,  Dunbar  a  grist-  and  saw-mill  at  the  village,  and 
Stockwell  a  mill  for  the  manufacture  from  wood  of  various  articles, 
and  a  cider-mill,  located  about  seven  miles  below  the  village. 
These  dams  and  mills  have  existed  substantially  in  their  present 
condition  for  more  than  fifty  years.  The  dam  and  mill  of  the 
pulp  company,  situated  about  a  mile  and  a  half  above  Stock  well's, 
were  recently  built. 

The  defendants  own  sixty-three  acres  of  timber  land,  situated 
about  two  miles  above  Grantham  village,  on  both  sides  of  the  river. 
They  have  cut,  and  now  have  on  the  river  bank,  about  four  hun- 
dred thousand  feet  of  spruce  and  hemlock  logs,  which  they  propose 
to  drive  down  to  North  Newport  the  coming  spring.  The  entire 
distance  is  about  ten  miles.  The  defendants  have  on  their  land 
half  a  million  or  so  of  uncut  timber.  There  are  over  one  thousand 
acres  of  heavily  timbered  lands  owned  by  various  parties,  so  situ- 
ated that  the  timber  would  naturally  be  floated  down  the  stream 
from  the  same  point,  or  a  point  above,  if  it  can  be.  From  other 
lands  in  the  vicinity,  and  similarly  situated  in  respect  to  the 
stream,  timber  has  been  cut  in  considerable  quantities  during  the 
past  thirty  years,  and  hauled  to  market  by  teams.     The  cost  of 


Digitized  by  CjOOQ IC 


Jane,  1889.]  COLLINS  v.  HOWARD.  191 

floating  the  defendants'  logs  to  North  Newport  would  be  about 
seventy-five  cents  a  thousand,  and  the  cost  of  drawing  them  by 
teams  about  $4  a  thousand. 

As  an  experiment,  and  for  the  purpose  of  determining  whether 
floating  timber  down  the  river  is  practicable,  the  defendants,  in 
the  spring  of  1888,  cut  and  floated  down  thirty  thousand  feet  or 
more  of  spruce  logs.  These  in  going  over  Collinses  and  Dunbar's 
dams  injured  slightly  the  foundation  walls  of  their  mills.  By  the 
use  of  a  boom  to  turn  the  logs  away  from  the  mills  toward  the 
opposite  bank  of  the  stream,  like  damage  in  the  future  may  be 
prevented.  The  defendants  were  unable  to  begin  the  drive  as 
soon  as  they  desired,  and  owing  to  this  circumstance,  to  the  set- 
tling of  Cooper's  bridge  whereby  the  logs  were  stopped  at  that 
point  for  a  week  or  ten  days,  and  to  various  other  accidents,  did 
not  succeed  in  driving  the  logs  quite  down  to  the  pulp-mill.  A 
few  of  the  spruce  logs  now  lying  on  the  river  bank  are  larger  than 
any  of  those  driven  down  last  year,  and  the  hemlock  (though  cut 
and  peeled  in  June)  is  somewhat  heavier  than  spruce.  The  de- 
fendants during  the  past  season  have  considerably  improved  the 
stream  by  blasting  out  the  larger  rocks. 

The  plaintiffs  contend  (1)  that  inasmuch  as  until  1888  the  river 
never  was  used  for  the  purpose,  it  is  not  a  highway  for  floating  tim- 
ber, and  that  the  defendants  have  as  matter  of  law  no  right  to  use 
it  for  that  purpose;  and  (2)  that  (if  they  have  such  right)  Collins, 
Dunbar,  and  Stockwell  have  acquired  a  prescriptive  right  to  main- 
tain their  dams  and  mills  in  their  present  condition,  and  cannot  be 
required  to  make  or  to  permit  to  be  made  any  alteration  therein, 
however  slight,  inexpensive,  and  reasonable  it  may  be,  for  the  pur- 
pose of  facilitating  or  making  practicable  the  floating  of  logs  over 
their  dams  and  by  their  mills.  The  court  ruled  j^ainst  both  prop- 
ositions, and  that  the  defendants  are  entitled  to  float  their  lumber 
down  the  river,  if  the  use  of  the  stream  for  that  purpose  is  a 
reasonable  use.     To  these  rulings  the  plaintiffs  excepted. 

Wait  ^  Uhellis  and  S.  L.  Bowers^  for  the  plaintiffs. 

I.  Colby  and  JT.  W.  Parker^  for  the  defendants. 

Smith,  J.  A  public  easement  for  floating  logs  exists  in  a 
stream  which  is  capable  of  being  so  used.  The  easement  is  not 
founded  upon  usage,  custom,  or  prescription,  nor  is  it  derived  from 
previous  enjoyment,  but  it  depends  upon  the  capacity  of  the 
stream  for  trade  or  business.  It  exists  when  the  stream  is  capable 
of  being  generally  and  commonly  used  for  the  purposes  of  com- 
merce, for  the  floating  of  vessels,  boats,  rafts,  or  logs.  Carter  v. 
Thurston^  58  N.  H.  104;  Thompson  v.  Androscoggin  River  Imr 
frovement  Co.^  54  N.  H.  545 ;  Brown  v.  Chadhoume^  81  Me.  9 ; 
Ang.  Wat.,  ««.  585-541. 
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A  riparian  owner  cannot  acquire  a  prescriptive  right  against  the 
pablic  to  impede  or  in  any  way  injure  navigation  or  any  other 
public  easement  in  any  of  the  matters  of  the  state.  G.  L.,  c,  135, 
9.  9 ;  State  v.  Franklin  FalU  Co.,  49  N.  H.  240. 

The  general  doctrine  in  reference  to  the  use  of  public  streams 
as  public  highways  is,  that  each  person  has  an  equal  right  to  their 
reasonable  use.  But  what  constitutes  reasonable  use  depends  upon 
the  circumstances  of  each  particular  case.  If,  upon  evidence 
already  introduced  and  to  be  introduced  on  a  further  hearing,  the 
fact  shall  be  established  that  this  stream  is  capable  of  being  used 
for  floating  logs,  the  plaintiffs*  right  to  maintain  their  dams  and 
mills  must  be  enjoyed  with  reference  to  the  right  of  the  defend- 
ants to  float  their  logs  down  the  stream. 

Exceptions  overruled. 
Carpenter,  J.,  did  not  sit:  the  others  concurred. 


Hayes  v.  Colby. 


Ad  agent  whose  authority  is  limited  to  obtaining  orders  for  a  commodity 
in  which  his  principal  deals,  cannot  bind  the  principal  to  a  bargain 
whereby  he  receives  merchandise  by  way  of  payment  for  goods  ordered 
by  him  from  the  principal  for  one  having  no  knowledge  of  the  extent  of 
the  agency. 

Assumpsit,  for  cigars.  Facts  found  bv  the  court.  About 
December  8, 1887,  R.  A.  St.  Clair,  agent  for  the  plaintiff,  who  deals 
in  cigars  and  resides  in  Lowell,  called  on  the  defendant  at  his  hotel 
in  Sunapee  and  solicited  trade.  He  had  authority  only  to  take 
orders  for  cigars,  none  to  receive  payment  in  money  or  otherwise. 
The  defendant  knew  that  he  was  the  plaintiff's  agent,  but  did  not 
know  the  extent  or  limit  of  his  autnority,  or  that  he  was  not 
authorized  to  receive  payment.  The  defendant  delivered  to 
St.  Clair  $35  worth  of  hosiery,  for  which  St.  Clair  agreed  that  the 
plaintiff  should  send  him  the  cigars  in  question.  St.  Clair  sent 
an  order  to  the  plaintiff  for  the  cigars  in  the  ordinary  way,  not 
informing  him  of  the  conti*act  with  the  defendant,  or  that  he  had 
received  pay  for  them.  The  plaintiff  forwarded  the  cigars,  and 
the  defendant  received  and  sold  them  in  the  usual  course  of  busi- 
ness to  his  customers.  A  short  time  after  December  8,  St.  Clair 
absconded. 

A.  S.  Wait,  for  the  plaintiff. 

G,  It,  Brown,  for  the  defendant. 
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Clark,  J.  The  defendant  knew  that  he  was  dealing  with  an 
agent,  but  did  not  know  the  extent  of  his  authority.  There  is  no 
evidence  of  previous  dealings  or  holding  out  by  the  plaintiff,  or 
of  any  facts  that  would  lead  the  defendant  to  believe  that  the 
agent's  authority  exceeded  that  ordinarily  incident  to  the  business 
of  a  soliciting  agent  to  take  orders  for  goods  to  be  afterwards 
delivered  by  the  plaintiff.  The  agent  did  not  have  the  goods  in 
his  possession,  and  no  circumstances  are  shown  that  would  indicate 
that  he  was  authorized  to  receive  payment  for  goods  which  he 
could  not  deliver.  And  if  the  defendant  had  reasonable  cause  for 
believing  that  he  was  dealing  with  an  agent  authorized  to  make 
sales  and  receive  payment,  he  had  no  reasonable  cause  for  believ- 
ing that  the  agent  was  authorized  to  exchange  the  plaintiff's  goods 
for  hosiery,  or  to  receive  payment  in  anything  but  money.  The 
plaintiff  did  not  hold  him  out  as  having  that  authority,  and  it  is  not 
implied  from  ordinary  business  usages.  An  authority  of  an  agent  to 
sell  goods  is  not  an  authority  to  exchange  them  in  barter.  Taylor  ^ 
Farley  Organ  Co,  v.  Starkey^  59  N.  H.  142.  The  trade  being  un- 
authorized by  the  plaintiff,  there  was  no  sale  of  the  goods ;  but  the 
defendant  having  received  them,  and  sold  and  converted  them  into 
money,  the  plaintiff  can  maintain  an  action  for  money  had  and 
received  for  the  avails,  or  he  may  maintain  trover  for  the  conver- 
sion of  the  property,  and  the  goods  having  been  sold  no  previous 
demand  is  necessary.  White  v.  Brooks^  43  N.  H.  402;  Qould  v. 
Blodgett^  61  N.  H.  115.  Upon  making  such  amendment  at  the 
trial  term  as  may  be  necessary  (^Merrill  v.  Perkins^  59  N.  H.  343, 
Peaslee  v.  Dudley,  63  N.  H.  220,  Morse  v.  Whitcher,  64  N.  fl. 
591),  there  will  be 

Judgment  for  the  plaintiff, 

Carpbnteb,  J.,  did  not  sit:  the  others  concurred. 


GRAFTON. 


Sylvester  v.  The  State. 

A  judgment  for  the  state  in  a  criminal  case  is  not  invalidated  by  a  condi- 
tional stay  of  mittimus. 

When  a  person,  arraigned  in  a  police  court  on  a  charge  of  being  a  common 
seller  of  spirituous  liquor,  pleads  guilty  under  Gen.  Laws,  c.  109,  8,  20, 
and  an  order  is  made  that  mittimus  be  stayed  while  he  does  not  sell 
intoxicating  liquor,  and  a  motion  for  a  mittimus  is  afterwards  g^ranted, 
the  proceedings  cannot  be  quashed  on  certiorari  on  the  ground  that  the 
respondent,  having  notice  and  an  opportunity  to  be  heard  on  the  motion^ 
VOL.  LXV.     14 
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was  not  in  court  when  the  motion  was  heard  and  granted  and  did  not 
have  a  summons  to  attend  the  hearing,  or  on  the  ground  that  the  court 
held  he  had  no  right  of  appeal. 

Petition,  for  a  writ  of  certiorari.  Facts  agreed.  September 
8,  1887,  Sylvester,  being  prosecuted  in  the  police  court  of  Little- 
ton for  being  a  common  seller  of  spirituous  liquor,  pleaded  guilty, 
and  was  sentenced  to  pay  a  fine  of  $100  and  costs,  and  to  be 
committed  to  jail  one  day,  with  an  agreement  made  by  him  and 
the  complainant,  and  assented  to  by  the  court,  that  the  sentence 
should  not  be  enforced  while  he  did  not  sell  intoxicating  liquor. 
This  disposition  of  the  case  was  duly  entered  on  the  record,  and 
the  respondent  was  released  from  custody.  November  12,  1888,  a 
petition,  signed  by  twenty  citizens  of  Littleton,  was  presented  to  the 
court,  reciting  the  record,  averring  Sylvester's  continued  violation 
of  the  liquor  law,  and  asking  that  the  sentence  be  enforced.  Novem- 
ber 23,  1888,  Sylvester  and  his  counsel  were  informed  by  notices 
signed  by  the  petitioners'  counsel  that  at  the  December  term  the 
police  court  would  be  asked  to  issue  a  mittimus  upon  the  sentence. 
At  the  December  term,  the  petitioners  appeared  by  counsel  and 
moved  that  a  mittimus  be  issued.  The  respondent  appeared  by 
counsel,  and  by  agreement  the  case  was  postponed  to  one  o'clock 
p.  M.,  December  10,  when  the  respondent  did  not  appear  in  per- 
son or  by  counsel.  December  10,  at  2  P.  M.,  the  court  heard  evi- 
dence offered  in  support  of  the  motion ;  and  being  satisfied  that 
Sylvester  had  not  performed  the  condition  on  which  the  enforce- 
ment of  his  sentence  was  suspended,  but  had  sold  intoxicating 
liquors,  ordered  that  a  mittimus  be  issued.  The  evidence  was 
proof  of  searches,  seizures,  sales,  and  a  federal  license.  There  was 
no  evidence  that  he  had  been  convicted  of  a  violation  of  the  liquor 
law  after  September  3,  1887.  December  11,  1888,  on  Sylvester's 
motion,  the  mittimus  was  stayed  to  enable  him  to  be  heard  upon 
an  application  for  an  appeal  from  the  order  granting  the  mitti- 
mus.    The  court  held  that  he  was  not  entitled  to  an  appeal. 

Bingham,,  Mitchell  ^  Bachellor,,  for  the  plaintiff.  It  is  apparent 
that  Sylvester's  plea  of  guilty  was  obtained  by  an  agreement  to 
which  the  police  court  became  a  party  of  record.  On  the  strength 
of  the  agreement  he  waived  his  right  to  plead  not  guilty,  and  his 
right  to  contest  the  case  in  that  court  and  in  this.  On  the  plea 
thus  obtained  he  cannot  be  sentenced  in  violation  of  the  agree- 
ment. He  was  entitled  to  a  legal  trial  of  the  subsequent  accusa- 
tion of  a  criminal  offence.  The  trial  and  conviction  on  the  tenth 
of  December  were  not  legal.  He  did  not  plead  in  person,  and 
was  not  present.  The  notice  signed  by  an  attorney  was  not  the 
process  required  by  law  in  criminal  cases.  There  was  no  sum- 
mons, and  no  plea  or  sentence  in  open  court.  4  Bl.  Com.  281-284; 
Bex  V.  Bithelly  1  Ld.  Ray.  47. 
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Remieh  ^  Remick^  for  the  state.  "If  any  person,  not  being 
an  agent  as  aforesaid,  shall  be  a  common  seller  of  spirituous 
liquor,  he  shall  be  fined  $100,  and  be  imprisoned  not  more  than  six 
months."  G.  L.,  c.  109,  s,  14.  The  statute  is  peremptory.  It 
gives  no  discretion,  and  allows  no  compromise  or  indulgence.  The 
suspension  of  Sylvester's  sentence  was  a  violation  of  the  statute, 
and  a  conditional  pardon  granted  to  a  convict  by  the  court — a 
usurpation  of  executive  power.  Const,  of  N.  H.,  art,  52.  The 
suspension  being  unauthorized,  the  sentence  was  in  full  force,  and 
a  mittimus  could  issue  without  any  preliminary  inquiry.  If  the 
suspension  was  legal,  the  subsequent  proceedings  were  sufficient. 
The  time  and  place  of  hearing  were  fixed  by  agreement.  Nothing 
more  was  necessary.  The  power  of  suspension  (if  it  exists)  and 
all  incidental  proceedings  rest  on  practice ;  and  the  practice  is  to 
bring  forward  such  cases  and  enforce  sentence  on  the  mere  sug- 
gestion of  the  solicitor  or  attorney-general.  There  was  no  right 
of  appeal.  By  pleading  guilty,  the  respondent  gave  the  police 
court  exclusive  jurisdiction  of  the  questions  of  sentence  and  its 
enforcement. 

Doe,  C.  J.  "It  has  long  been  a  common  practice  in  this  com- 
monwealth, after  verdict  of  guilty  in  a  criminal  case,  when  the 
court  is  satisfied  that,  by  reason  of  extenuating  circumstances,  or 
of  the  pendency  of  a  question  of  law  in  a  like  case  before  a  higher 
court,  or  other  sufficient  cause,  public  justice  does  not  require  an 
immediate  sentence,  to  order,  with  the  conseat  of  the  defendant  |\ 
and  of  the  attorney  for  the  commonwealth,  and  upon  such  terms  | ; 
as  the  court  in  its  discretion  may  impose,  that  the  indictment  be  i 
laid  on  file;  and  this  practice  has  been  recognized  by  statute. 
Sts.  1865,  c.  223;  1869,  c,  415,  s.  60.  Such  an  order  is  not  equiv- 
alent to  a  final  judgment,  or  to  a  nolle  prosequi  or  discontinuance 
by  which  the  case  is  put  out  of  court,  but  is  a  mere  suspending  of 
active  proceedings  in  the  case,  which  dispenses  with  the  necessity 
of  entering  formal  continuances  upon  the  dockets,  and  leaves  it 
within  the  power  of  the  court  at  any  time,  upon  the  motion  of 
either  party,  to  bring  the  case  forward  and  pass  any  lawful  order 
or  judgment  therein,"  Com.  v.  BowdicarCs  Baily  115  Mass. 
133,136. 

Judgment  was  rendered  against  Sylvester,  in  open  court,  when 
he  was  present,  September  3,  1887,  on  his  plea  of  guilty ;  and  the 
enforcement  of  the  judgment  by  mittimus  was  not  a  punishment 
for  subsequent  offences,  or  for  breach  of  the  condition  on  which 
execution  was  stayed.  No  appeal  can  be  taken  in  a  justice  court, 
except  from  a  judgment  (^Moses  v.  Julian^  45  N.  H.  52,  60);  and  i 
the  order  granting  the  motion  for  a  mittimus  was  not  a  judgment,  j 
The  police  court  was  satisfied  by  the  evidence  that  the  respondent 
had  sold  liquor  after  September  3.  But  this  conclusion  was  not  a 
conviction  of  a  criminal  offence.     It  was  a  mere  finding  of  a  fact 
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involved  in  the  interlocutory  question  whether  the  execution  of 
the  judgment  should  be  further  postponed.  On  this  question  he 
was  no  more  entitled  to  another  complaint  and  warrant,  another 
arrest,  a  formal  summons,  personal  plea,  appeal,  or  jury  trial,  than 
he  would  have  been  on  a  denial  of  his  motion  for  a  temporary  stay 
of  mittimus  December  11.  If  the  interlocutory  motion  for  a  mit- 
timus was  triable  by  any  judicial  tribunal,  the  trial  and  decision 
belonged  to  the  jurisdiction  in  which  the  motion  was  made.  He 
had  an  opportunity  to  be  heard,  and  the  evidence  was  competent 
in  support  of  the  motion.  The  validity  of  the  first  stay,  ordered 
on  the  third  of  September,  is  as  immaterial  as  the  validity  of  the 
second,  ordered  on  the  eleventh  of  December.  If  the  first  was 
illegal  on  either  of  the  grounds  suggested  by  the  state,  or  on  the 
ground  that  the  assent  of  the  attorney-general  or  solicitor  was 
necessary,  the  judgmei^t  was  not  invalidated  by  the  illegal  delay 
in  its  enforcement.  If  the  agreement  and  plea  had  been  made 
under  any  misunderstanding  that  would  entitle  the  respondent  to 
a  change  of  plea,  his  remedy  would  not  be  by  appeal.  Thompson 
V.  i:ia,  58  N.  n.  490,  493. 

Petition  denied. 
All  concurred. 


Pierce  v.  Morse  §•  a. 

Specific  performance  of  a  contract  for  the  conveyance  of  land  will  l»e 
decreed  in  favor  of  a  plaintiff  who  has  not  performed  his  part  of  the 
contract,  when  it  appears  that  his  failure  was  caused  by  the  unwarranted 
demands  of  the  defendant  as  to  what  he  must  do,  under  the  contract,  to 
entitle  him  to  a  deed,  and  that  he  is  now  ready  and  able  to  perform. 

Bill  in  Equity,  asking  that  the  defendants  be  required  to 
execute  to  the  plaintiff  a  conveyance  of  certain  real  estate  known 
as  the  Glynn  House,  in  Lisbon,  according  to  a  written  contract 
between  the  parties  made  May  11,  1888.  Facts  found  by  the 
court.  The  contract  provided  that  upon  receiving  $500  from  the 
plaintiff  on  or  before  August  1,  1888,  and  $500  on  or  before  Jan- 
uary 1,  1JS89,  and  the  execution  and  delivery  by  the  plaintiff  to 
the  defendants,  on  January  1, 1889,  of  his  promissory  notes  for  the 
balance  of  the  purchase-money  (which  was  $5,000)  for  $500  each, 
payable,  one  each  year,  with  interest  annually,  and  a  mortgage  of 
the  premises  to  secure  the  same,  the  defendants  should  convey  to 
him  the  premises  in  question.  It  further  provides  that  if  the 
plaintiff ''fails  to  make  such  payments  in  manner  and  form  as 
above  specified,  then  said  Pierce  is  to  vacate  the  premises  at  once, 
and  forfeit,  as  liquidated  damages,  the  amount  of  money  already 
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paid."  The  plaintiff  was  to  keep  the  premises  insured  for  the 
benefit  of  the  defendants  according  to  their  interest.  It  was  also 
agreed  that  the  defendants  should  have  the  right  to  purchase  a 
building  lot  upon  the  hill  in  rear  of  said  premises  and  part  of  the 
same,  with  running  water  sufficient  for  the  same,  for  a  sum  which 
was  afterwards  agreed  at  $250,  "and  said  sum  is  to  be  allowed  as 
payment  for  so  much  on  the  purchase  price  of  said  premises,  Jan- 
uary 1,  1889."  The  contract  also  recited  that  the  plaintiff  had 
already  paid  $600  "as  per  receipt  given." 

This  agreement  has  not  been  performed  entirely  by  either 
party;  but  the  plaintiff  offers  to  perform,  when  certain  disputes 
are  settled  according  to  equity,  and  asks  the  court  to  compel  the 
defendants  to  convey  to  him,  then,  the  property  described  in  it. 
The  defendants  deny  any  failure  to  perform  the  agreement  on 
their  part,  and  claim  that  the  plaintiff/  refused  to  make  the 
required  payments,  whereby  those  made  became  forfeited  as  liqui- 
dated damages.  August  1,  1888,  the  plaintiff  paid  the  defendants 
$500. 

January  1,  1889,  the  defendants  by  their  agent  demanded  of 
the  plaintiff  $500  as  due  on  that  day.  The  plaintiff  denied  that 
$500  was  due  on  that  day,  and  refused  to  pay  it,  because,  as  he 
claimed,  he  was  to  make  only  two  $500  payments  before  he  had 
his  deed,  and  that  he  made  the  first  about  April  2,  and  the  other 
August  1,  and  also  that  the  purchase-money  for  the  "lot  on  the 
hill,"  which  the  parties  agreed  should  be  $250,  should  be  applied 
on  the  $500  payment  to  be  made  January  1,  and  not,  as  the 
defendants  claimed,  on  the  remainder  of  the  purchase  i)rice  after 
deducting  three  full  cash  payments  of  $500  each.  The  defendants 
also  demanded  payment  of  interest  from  April  2  to  January  1  on 
the  whole  purchase-money,  less  interest  on  the  two  payments  from 
the  time  of  their  payment  to  January  1,  and  that  the  plaintiff 
should  pay  the  insurance  on  the  Glynn  House  from  April  2  to 
January  1,  with  which  demands  the  plaintiff  refused  to  comply; 
but  he  did,  some  time  in  the  month  of  January,  offer  to  make  the 
third  payment  claimed  by  the  defendants,  by  paying  $250  in 
money  and  applying  the  $250  for  the  lot  on  the  hill,  to  include 
interest  from  April  2  on  the  purchase-money  in  the  notes  for  the 
remainder,  and  had  the  means  and  wQuld  have  performed  the 
offer  had  it  been  accepted  by  the  defendants. 

The  defendants  claim  now  that  time  is  of  the  essence  of  the 
contract,  and  that  the  plaintiff,  by  refusing  to  comply  with  the 
defendants'  request  January  1,  lost  his  right  to  a  deed,  and  for- 
feited the  money  paid  as  liquidated  damages.  The  plaintiff  does 
not  assent  to  this,  but  insists,  if  it  was  so,  that  the  defendants  by 
their  conduct  waived  the  same;  and  the  court  finds  the  fact  that 
the  defendants  did  not  decline  to  deed  because  the  time  named  in 
the  agreement  had  expired,  but  for  the  reason  that  the  contract 
was  not  complied  with  in  the  particulars  before  named.     These 
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they  insisted  upon.  The  plaintiff  acted  in  good  faith,  and  was 
honest  in  the  views  he  entertained  of  the  contract.  The  plaintiff 
claimed  that  the  $500  named  in  the  last  clause  of  the  agreement 
should  be  treated  as  making  the  payment  of  August  1,  and  that 
the  payment  made,  in  fact,  August  1,  was  made  to  meet  the  call 
in  the  agreement  for  fSOO  to  be  paid  on  or  before  January  1. 

February  16,  1889,  the  defendants  brought  several  writs  of 
entry  against  the  plaintiff  to  recover  possession  of  their  respective 
shares  in  the  premises.     This  bill  was  filed  February  27,  1889. 

E.  Aldrich,  for  the  plaintiff. 

0,  Ray  and  J,  L,  Foster^  for  the  defendants. 

Allen,  J.  Specific  performance  of  a  contract  for  the  convey- 
ance of  land  will,  ordinarily,  be  decreed  in  equity,  upon  the  ground 
that  compensation  in  damages  for  the  breach  of  the  contract,  to 
be  recovered  in  a  suit  at  law,  may  not  be  an  adequate  remedy  to 
the  purchaser,  to  whom  the  land  may  have  a  peculiar  and  special 
value.  1  Sto.  Eq.  Jur.,  «.  717;  Eckstein  v.  Donning^  64  N.  II. 
248,  258.  The  decree  is  granted,  if  at  all,  not  as  a  matter  of  legal 
right  in  tlie  party  seeking  it,  but  upon  equitable  consideration  of 
the  circumstances  of  the  case  and  to  prevent  injustice.  Powers  v. 
Hale,  25  N.  H.  145 ;  Pickering  v.  Pickering,  38  N.  II.  400.  The 
party  seeking  relief  must  be  free  from  blame  in  the  matter.  If 
he  has  not  performed  his  part  of  the  conditions  according  to  the 
terms  of  the  contract,  he  must  show  that  his  failure  to  perform 
was  without  fault  on  his  part,  and  that  he  is  now  ready  and  will- 
ing and  has  the  means  to  perform.  Although  some  material  con- 
dition, as,  for  instance,  payment  of  a  part  or  all  of  the  consideration, 
has  not  been  complied  with  within  the  time  stipulated  for,  relief 
will  not  be  refused  if  time  is  not  of  the  essence  of  the  contract^ 
and  if  the  plaintiff  has  not  been  guilty  of  laches  nor  unreasonably 
delayed  bringing  his  suit.  Ordinarily,  in  contracts  for  the  convey- 
ance of  land,  time  is  not  regarded  as  of  the  essence  of  the  contract 
in  equity  (^Barnard  v.  Lee,  and  cases  cited,  97  Mass.  92),  and  relief 
against  the  lapse  of  time  will  not  in  any  case  be  refused  whenever 
under  the  circumstances  it  would  be  uureasonable  and  unjust  to 
insist  upon  a  compliance  with  the  conditions  within  a  time  stip- 
ulated.    Ewim  V.  Gordon,  49  N.  H.  444,  462. 

By  the  contract  of  the  parties  in  writing  and  under  seal,  the 
defendants  agreed  to  convey  the  premises  in  question  to  the  plain* 
tiff  for  the  sum  of  $5,000,  upon  the  plaintiff's  paying  $500  on  or 
before  August  1,  1888,  and  $500  on  or  before  January  1.  1889, 
with  an  agreement  for  his  immediate  possession,  and,  in  case  of 
failure  to  make  the  payments  as  stipulated,  to  vacate  the  premises 
at  once  and  forfeit  any  amount  already  paid.  On  reception  of  hia 
deed  the  plaintiff  was  to  give  notes  of  $500  each  for  the  remainder 


Digitized  byCjOOQlC 


Jane,  1889.]  PIERCE  v.  MORSE.  199 

of  the  purchase-money,  payable  in  one,  two,  three,  &c.,  years, 
with  interest  annually  from  date,  January  1,  1889,  secure  the  pay- 
ment by  a  mortgage  of  the  premises,  and  insure  the  buildings  for 
the  benefit  of  the  mortgagees  to  the  extent  of  their  interest. 

The  plaintiff  claimed  that  he  had  complied  with  the  conditions 
by  him  to  be  performed  in  the  way  of  payment,  and  was  entitled 
to  his  deed  January  1,  1889.  He  had  not  literally  performed  the 
conditions.  The  jiSOO  which  he  had  paid  before  the  execution  of 
the  contract,  and  which  he  claimed  should  be  accounted  as  one  of 
the  payments  expressly  stipulated  to  be  made  on  or  before  the 
first  day  of  January,  1889,  could  not,  having  already  been  made, 
be  a  payment  to  be  thereafter  made.  But  the  claim  was  not 
made  for  the  purpose  of  gaining  time  or  any  undue  advantage  over 
the  defendants,  nor  with  any  intention  of  avoiding  his  agreement. 
It  was  made  in  good  faith,  honestly  entertained,  and  there  was  no 
design  to  evade  a  strict  compliance  with  the  conditions  of  the  con- 
tract. He  complied  with  the  conditions  as  he  in  good  faith  under- 
stood them.  After  the  time  fixed  in  the  contract  for  payment 
by  the  plaintiff  and  conveyance  of  the  premises  by  the  defendants 
had  elapsed,  and  the  disagreement  between  the  parties  as  to  the 
terms  of  payment  had  arisen,  in  further  negotiations,  the  plaintiff 
offered  to  pay  the  $600,  to  be  made  up  of  i250  in  money  and  •1'250 
which  had  been  agreed  upon  as  the  price  of  a  building  lot  to  be 
retained  out  of  the  premises  by  the  defendants,  and  allowed  as  a 
payment  on  the  purchase  price  of  the  premises  on  the  first  day  of 
January.  The  defendants  did  not  insist  upon  a  rescission  of  the 
contract  and  a  forfeiture  of  the  money  already  paid  because  pay- 
ment had  not  been  made  within  the  time  stipulated,  but  insisted 
upon  the  payment  of  the  $500  in  money  and  the  allowance  of  the 
8260  in  reduction  of  the  remainder  of  the  purchase-money  for 
which  notes  were  to  be  given.  They  also  insisted  upon  the  pay- 
ment of  interest  and  the  cost  of  insuring  the  buildings  from  April 
2,  the  date  of  the  oral  bargain,  to  January  1. 

The  payment  of  $600  on  or  before  the  first  day  of  January, 
1889,  was  stipulated  for  in  the  contract  as  a  condition  precedent 
to  receiving  the  deed  ;  and  the  plaintiff  in  his  bill  does  not  claim 
that  the  condition  was  met  by  the  payment  of  the  $600  before  the 
contract  was  executed,  but  avers  that  it  was  paid  in  part,  and  that 
he  was  ready  and  willing  to  pay  the  whole  at  the  time,  but  was 
prevented  by  the  unreasonable  exactions  of  the  defendants.  The 
contract  provided  that  the  price  of  the  building  lot,  $260,  should 
be  *'  allowed  as  a  payment  for  so  much  on  the  purchase  price  of 
said  premises,  January  1,  1889."  It  was  not  expressed  that  it 
should  be  applied  as  a  payment  for  so  much  on  the  remainder  of 
the  purchase  price  after  deducting  the  several  sums  of  $600  each, 
stipulated  to  be  paid  before  that  date,  but  as  a  payment  on  that 
date.  Since  the  last  payment  provided  for  might  be  made  on 
that  day,  the  plaintiff  had  the  right  legally  and  equitably  to  treat 
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the  $250  allowed  for  the  land  retained  as  a  part  of  the  $500  then 
to  be  paid.  It  was  not  provided  in  the  contract  that  the  plaintiff 
should  obtain  and  pay  for  insurance  upon  the  buildings  for  the 
defendants'  benefit  and  security  until  their  deed  should  be  given 
to  him  ;  and  their  claim  for  the  payment  of  the  cost  of  insurance 
prior  to  that  time,  as  a  consideration  of  delivering  the  deed,  cannot 
be  maintained.  No  mention  of  any  payment  of  interest  is  made 
in  the  contract  except  that  to  be  paid  annually  upon  the  notes  to 
be  given  for  the  purchase-money  from  the  date  of  January  1, 1889. 
The  payments  to  be  made  before  or  on  that  date  were  each  of  the 
sum  of  $500.  Having  expressly  provided  for  interest  upon  the 
unpaid  purchase-money  from  the  date  of  the  conveyance,  and  hav- 
ing made  no  mention  of  it  for  the  part  not  paid  before  that  date, 
it  must  be  understood  that  none  was  intended  to  be  paid  for  that 
brief  period.  The  claim  of  the  defendants  for  the  payment  of 
interest  upon  the  purchase  price  before  the  date  fixed  for  the  con- 
veyance, and  as  one  of  the  conditions  upon  which  it  was  to  be 
made,  is  not  upheld. 

The  plaintiff  was  prevented  from  a  strict  compliance  with  the 
conditions  of  the  contract  by  a  mistaken  interpretation  and  a 
want  of  a  correct  understanding  of  their  legal  effect.  There  was 
no  fraud,  nor  wilful  violation  of  any  of  the  terms  of  the  contract, 
nor  intention  to  postpone  performance  or  delay  payment.  The 
mistake  was  not  wilful,  but  an  honest  one,  and  of  a  kind  against 
the  consequences  of  which  equity  will  give  relief.  1  Pom.  Eq. 
Juris., ««.  451, 455.  The  defendants  did  not  insist  upon  a  forfeiture 
because  of  the  plaintiff's  failure  to  perform  upon  the  day  named 
in  tlie  contract,  nor  give  notice  of  an  intention  to  do  so,  but  were 
ready  to  execute  the  conveyance  and  deliver  the  deed  at  a  later 
day  if  the  plaintiff  would  then  comply  with  their  demands,  many 
of  which  were  unwarranted  by  the  contract.  The  plaintiff  in 
good  faith  offered,  and  was  ready  and  willing  and  had  the  means 
to  perform,  all  that  was  incumbent  on  him  by  the  terms  of  the 
agreement.  It  does  not  appear  that  there  has  been  any  increase 
in  the  value  of  the  property,  nor  want  of  diligence  in  seeking 
relief.  Under  the  circumstances  of  the  case  a  forfeiture  of  all  the 
plaintiff  has  paid  would  be  inequitable,  and  he  is  entitled  to  a 
decree  for  specific  performance. 

A  decree  will  be  entered,  that,  upon  the  plaintiff's  paying  to  the 
defendants,  or  bringing  into  court  for  the  purpose,  the  sum  of 
$250  with  interest  from  January  1,  1889,  and  the  defendants' 
expense  of  insuring  the  buildings  since  that  time,  they  shall  con- 
vey to  the  plaintiff  by  warranty  deed  the  premises  described  in 
the  bill,  omitting  the  building  lot  on  the  hill;  and  at  the  same 
time  the  plaintiff  shall  make  and  deliver  to  the  defendants  his 
several  promissory  notes  of  $500  each  (in  all  $3,500),  payable  to 
the  order  of  the  defendants  in  one,  two,  and  three  years,  and  so 
on,  respectively,  from   January  1,  1889,  with   interest   annually 
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from  that  date,  with  a  mortgage  of  the  premises  securing  said 
notes,  and  shall  secure  reliable  insurance  upon  the  buildings,  made 
payable  to  the  mortgagees  to  the  extent  of  their  interest  as  addi- 
tional security.  The  further  prosecution  of  the  defendants'  suits 
for  recovering  the  land  is  enjoined. 

Decree  accordingly. 
Bingham,  J.,  did  not  sit:  the  others  concurred. 


Streetbr  v.  Connecticut  River  Lumber  Company. 

No  exception  lies  to  the  refusal  of  the  court  at  the  trial  term  to  hear  evi- 
dence as  to  whether  the  amoimt  in  controversy  exceeds  $100,  and  was  so 
stated  in  the  writ  for  the  sole  purpose  of  depriving  the  defendant  of  his 
right  to  have  the  cause  tried  by  the  court  or  by  a  referee. 

Motion,  by  the  defendants,  that  the  cause  be  tried  by  the  court 
or  by  a  referee,  on  the  ground  that  the  value  in  controversy  does  not 
exceed  $100,  and  the  title  to  real  estate  is  not  concerned,  alleging 
that  the  plaintiff  jBixed  the  ad  damnum  and  specification  at  a  sum 
exceeding  $100  for  the  sole  purpose  of  depriving  them  of  their 
right  to  have  the  cause  tried  by  the  court  or  by  a  referee.  They 
further  moved  that  the  court  determine  the  foregoing  questions  of 
fact  upon  evidence  to  be  produced.  The  court  denied  the  motion, 
and  declined  to  consider  the  questions  of  fact  alleged  therein. 

Smith  ^  Sloan  (of  Vermont),  for  the  plaintiff. 

Drew  ^  Jordan  and  Aldrich  ^  Remich^  for  the  defendants. 

'Smith,  J.  If  the  "value  in  controversy"  in  this  suit  exceeds 
one  hundred  dollars,  the  defendant's  motion  was  rightly  denied. 
Bill  of  Rights,  art,  20.  The  declaration  and  specification  show  a 
claim  exceeding  one  hundred  dollars  in  amount.  If  the  whole 
claim  is  not  in  controversy,  the  defendants  have  not,  by  filing  a  con- 
fession or  by  some  other  form  of  pleading,  limited  the  controversy 
to  so  much  of  the  claim  as  is  really  in  dispute.  The  pleadings 
show  a  claim  by  the  plaintiff  of  more  than  $100,  and  a  denial  by 
the  defendants  of  the  whole  claim. 

For  the  purposes  of  the  removal  of  causes  to  the  federal  court 
the  value  of  *'  the  matter  in  dispute ''  is  determined  by  reference 
to  the  amount  claimed  in  the  writ  and  declaration,  although  the 
subject-matter  of  the  claim  may  be  incapable  of  proof,  or  may  be 
only  in  part  well  founded.     Kanouse  v.  Martin^  15  How.  208; 
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Q-ordon  v.  LongesU  16  Pet.  97,  104.  If  on  the  trial  the  plaintiff 
recovers  less  than  $500,  he  is  not  allowed  his  costs,  and  may  be 
adjudged  to  pay  costs.  Green  v.  Liter ^  8  Cranch  229,  242.  The 
reasons  for  the  practice  adopted  in  the  federal  courts  are  not  of 
controlling  weight  in  this  state.  By  "  value  in  controversy,"  as 
used  in  the  constitution,  is  meant  the  amount  actually  in  contro- 
versy, not  necessarily  the  amount  as  shown  by  the  pleadings.  How 
much  of  a  hearing  there  shall  be  on  this  preliminary  question,  or 
whether  there  shall  be  any,  must  necessarily  be  determined  at  the 
trial  term.  The  possibility  that  a  hearing  may  sometimes  involve 
a  trial  of  the  whole  case  is  not  a  reason  for  establishing  an  inflexi- 
ble rule  in  all  cases  that  there  shall  be  no  hearing.  In  practice, 
however,  no  difficulty  is  encountered  in  determining  the  question 
without  delay  or  expense.  The  presiding  judge  seldom  if  ever 
finds  it  necessary  to  do  more  than  inspect  the  pleadings  and  act 
upon  information  from  counsel  in  reply  to  such  inquiries  as  he  deems 
it  expedient  to  make.  In  this  case  the  defendants  offered  to  show 
in  support  of  their  motion  that  the  plaintiff  has  po  reasonable  ex- 
pectation of  recovering  more  than  $100,  and  that  he  fixed  a  larger 
sum  in  the  declaration  and  specification  for  the  purpose  of  securing 
a  mode  of  trial  to  which  he  is  not  constitutionally  entitled.  The 
presiding  judge  declined  to  hear  the  evidence.  No  exception  lies 
to  his  ruling.  It  may  be  assumed  that  he  thought  no  hearing  was 
necessary.  But  if  on  the  trial  it  shall  appear  that  the  plaintiff 
has  claimed  a  larger  sum  than  is  in  fact  due,  for  the  purpose  of 
securing  a  mode  of  trial  to  which  he  is  not  entitled  under  the  con- 
stitution, he  will  have  raised  the  question  what  costs  should  be 
allowed  and  which  party  should  pay  them. 

Ca9e  discharged. 

Bingham,  J.,  did  not  sit:  the  others  concurred. 


CuMMiNGS  V.  Knight. 


Payments  of  usurious  interest  upon  a  note  cannot  be  recalled  by  the  payer 
after  the  lapse  of  six  years,  and  applied  upon  the  principal. 

Blodqett,  J.  Writ  of  entry,  dated  July  23,  1887,  to  foreclose 
a  mortgage  securing  the  defendant's  note  to  the  plaintiff,  dated 
March  26,  1868,  and  payable  on  demand,  with  interest  annu- 
ally. At  the  time  the  note  was  given  money  was  worth  in  the 
market  ten  per  cent.,  and  the  defendant  verbally  agi-eed  with  the 
plaintiff  to  pay  him  that  rate  if  he  would  make  the  loan.  This 
agreement  as  to  the  rate  of  interest  was  recognized  by  the  parties 
and  performed  by  the  defendant  until  Nov.  19,  1875,  when  the 
agreement  was  cancelled.     The  payments  up  to  that  time  were 
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made,  received,  and  indorsed  on  the  note  as  payments  of  interest. 
In  1882  the  defendant  intimated  to  the  plaintiff  that  he  had  been 
informed  that  he  was  obliged  to  pay  but  six  per  cent,  interest 
from  the  beginning ;  but  he  did  not  then  rescind  the  application 
previously  made,  or  demand  the  money  paid  in  excess  of  the  legal 
rate,  or  ask  to  have  it  applied  upon  the  principal.  He  now  asks 
to  have  it  so  applied,  and  whether  it  shall  be  is  the  only  contro- 
versy between  the  parties. 

In  Peterbonyugh  Savings  Bank  v.  Hodgdon^  62  N.  H.  300,  it  was 
held  that  yrhen  the  debtor  appropriates  usurious  payments  to  the 
interest,  no  other  application  can  be  made  of  them  except  at  his 
election  ;  that  the  payment  of  the  extra  interest  being  regarded  as 
compulsory,  he  may  recall  the  application  and  sue  for  the  penalty 
within  the  time  limited  by  statute,  and  recover  back  three  times 
the  illegal  interest;  or  he  may  recover  back  the  money  paid  as 
usury  in  an  action  for  money  had  and  received  at  any  time  within 
six  years,  or  he  may  have  it  applied  as  a  payment  upon  the  princi- 
pal, but  until  he  makes  his  election  the  law  will  not  disturb  the 
application  made  by  the  parties  at  the  time  of  payment,  and  such 
election  must  be  made  within  the  period  of  the  statute  of  limita- 
tions of  six  years. 

It  is  conceded  by  the  defendant  that  this  case  is  directly  in 
point  against  him,  but  he  contends  that  its  limitation  of  the  debtor *s 
right  to  have  the  usury  applied  as  a  payment  upon  the  principal 
to  six  years  is  not  only  erroneous,  but  that  it  is  also  irreconcilable 
with  8.  4,  c,  213,  Gen.  Sts.,  which  provides  that  no  contract  shall 
be  rendered  invalid  by  reason  of  the  securing  therein  or  thereby, 
or  the  paying  or  receiving  thereon,  a  higher  rate  of  interest  than 
the  legal  rate;  but  the  money  secured  thereby,  and  actually 
advanced  or  loaned  thereon,  may  be  recovered  with  interest  at 
six  per  cent. 

Neither  of  these  contentions  is  well  founded.  The  first  rests 
mainly  upon  the  fallacious  assumption  that  the  debtor's  right  of 
application  is  in  the  nature  of  and  as  extensive  as  the  right  of 
recoupment,  which  exists  in  certain  cases  where  the  right  of  set-off 
does  not  exist.  But  the  doctrine  of  recoupment  cannot  be  invoked 
in  this  case.  The  defendant  has  sustained  no  damages  by  reason 
of  the  plaintiff's  non-performance  of  his  part  of  the  contract  sued 
on ;  no  breach  of  it  is  even  alleged  against  him,  nor  is  any  deceit 
or  fraud  in  relation  to  it  imputed  to  him.  There  is,  in  fact,  noth- 
ing which  brings  the  defendant's  claim  within  the  principles  of 
recoupment,  and  it  is  therefore  unnecessary  as  well  as  useless  to 
consider  whether  a  claim  which  is  proper  in  its  nature,  and  so  con- 
nected with  the  cause  of  action  as  to  be  strictly  the  subject  of 
recoupment,  is  or  is  not  coextensive  with  the  cause  of  action  itself. 
No  such  question  arises  here.  On  the  contrary,  the  only  question  is, 
whether  the  law  will  suspend  the  operation  of  the  statute  of  limi- 
tations to  a  claim  for  usury  in  favor  of  a  party  who  has  voluntarily 
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and  unconscionably  neglected  to  avail  himself  of  any  of  the  three 
remedies  with  which  it  has  invested  him  for  his  protection. 

To  this  question  we  think  there  is  but  one  logical  answer,  for 
although  tlie  law  regards  the  lender  on  usury  as  the  oppressor  and 
the  borrower  as  the  oppressed,  and  therefore  will  not  treat  the 
payment  of  usurious  interest  as  a  voluntary  payment,  but  rather  as 
made  under  moral  duress  and  through  the  constraint  of  a  contract 
wrongfully  obtained  by  taking  advantage  of  the  necessities  of  the 
borrower,  and  hence  affords  him  relief,  it  nevertheless  requires 
him  to  seek  relief  seasonably,  and  no  reasonable  ground  exists 
for  giving  to  him  a  longer  period  than  is  afforded  by  the  plain 
and  specific  affirmative  remedies  which  the  law  provides.  There 
is  no  injustice  in  withholding  these  remedies  after  the  lapse  of  the 
appointed  time,  and  subjecting  the  borrower  to  the  merited  conse- 
quences of  his  own  neglect ;  and  even  if  it  were  otherwise,  it  would 
be  far  greater  injustice  to  pervert  the  remedies  for  his  protection 
from  oppression  into  a  protection  against  his  laches. 

And  upon  authority,  also,  the  defendant  stands  no  better,  for 
while  in  some  of  the  states  (contrary  to  the  well  known  rules  gov- 
erning the  appropriation  of  payments  by  the  parties,  and  upon  the 
indefensible  theory  that  there  can  be  no  payment  of  usury  so  long 
as  any  principal  or  legal  interest  remains  unpaid)  it  is  held  that  so 
long  as  any  part  of  the  debt  remains  unpaid,  the  debtor  may  insist 
upon  a  deduction  of  the  usury  therefrom,  yet  the  general  current  of 
the  authorities  is  in  unison  with  Davis  v.  Converse^  35  Vt.  503,  where 
it  is  said  by  the  court, — "  We  are  not  aware  of  any  case  where  it 
has  been  held  that  a  payment  of  usury  could  be  set  off  by  way  of 
defence  to  any  greater  extent  than  it  could  be  enforced  by  an  action 
to  recover  it  back.  ...  To  hold  that  the  debtor  may,  after 
he  has  allowed  his  claim  to  sleep  until  it  is  barred  by  the  statute, 
set  it  up  as  a  payment  on  the  debt,  would  conflict  with  numerous 
adjudged  cases.  .  .  .  We  do  not  see  any  good  ground  for  the 
debtor  to  claim  that  he  is  harshly  treated  when  he  is  allowed  to 
deduct  to  the  same  extent  that  the  law  would  afford  him  redress 
by  action.  And  it  seems  to  us  that  the  general  purpose  and  spirit 
of  the  statute  of  limitations,  as  a  statute  of  repose  and  a  protection 
against  stale  and  unjust  claims,  is  as  justly  and  fairly  applied  to 
such  claims  as  to  any  other," 

In  support  of  his  second  contention  the  defendant's  argument  is, 
that  the  section  before  cited  limits  the  right  of  the  creditor,  and 
plainly  marks  out  and  defines  his  interest  under  an  usurious  con- 
tract, so  that  whenever  he  seeks  a  judgment  the  rule  is  prescribed 
for  him  that  he  is  to  have  his  actual  investment,  with  lawful  inter- 
est, and  no  more,  and  that  it  is  made  the  imperative  duty  of  the 
court  in  the  rendition  of  the  judgment  to  apply  all  payments  made 
on  the  contract  to  the  legal  indebtedness. 

To  this  argument  it  may  be  replied,  upon  the  authority  of 
Mohan  v.  Hanson^  11  Cush.  44,  that  the  plaintiff  seeks  to  recover 
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nothing  but  his  actual  investment  and  legal  interest.  His  note 
and  mortgage  contain  no  stipulation  for  illegal  interest,  and  none 
has  been  paid  upon  them.  When  they  were  given,  a  distinct  and 
independent  parol  agreement  was  made  between  the  parties  where- 
by the  defendant  contracted  with  the  plaintiff  to  pay  him  ten  per 
cent,  annually  for  the  use  of  the  mortgage  loan  until  it  was  paid ; 
and  whatever  sums  the  defendant  has  paid,  aside  from  one  pay- 
ment, have  been  paid  upon  that  contract,  and  so  appropriated  by 
him  at  the  time  he  made  them,  and  not  upon  or  in  satisfaction  of 
the  note  and  mortgage.  If  this  view  is  correct,  section  4  has  of 
course  no  application  to  the  plaintiff's  cause  of  action. 

But  assume  that  the  payments  of  illegal  interest  were  made 
upon  the  note  and  should  have  been  applied  in  reduction  of  the 
principal,  the  right  of  the  parties  to  apply  them  as  they  did  is 
beyond  controversy,  and  as  the  defendant  did  not  within  six  years 
recall  the  application  so  made  by  him,  his  right  to  have  them 
appropriated  to  the  legal  indebtedness  long  since  expired  by  limi- 
tation. In  this  jurisdiction,  at  least,  it  is  not  and  never  has  been 
the  theory,  either  of  the  law  or  of  legislation,  that  no  laches  is  to  be 
imputed  to  the  borrower  on  usury,  and  that  against  him  no  time 
runs  so  as  to  bar  his  rights.  No  such  principle  has  ever  obtained 
in  our  decisions  or  in  our  statutes.  In  both  alike  he  is  carefully 
shielded  from  oppression,  but  in  neither  is  he  exempted  from  the 
disabilities  rightfully  attaching  to  those  who,  from  inattention  and 
neglect,  sleep  away  their  rights.  And  as  no  saving  clause  in  his 
favor  is  to  be  found  in  the  statutes  of  limitation,  which  are  general 
and  affect  all  cases  not  specially  exempted,  he  cannot  be  exempted 
from  their  operation  by  judicial  construction.  To  hold  that  the 
provision  relied  on  by  the  defendant  stavs  these  statutes  and  keeps 
a  claim  for  usury  in  a  state  of  suspended  animation  until  such  time 
as  the  creditor  sees  fit  to  enforce  payment  of  his  debt,  would  re- 
quire evidence  which  that  provision  does  not  afford,  and  which  the 
acute  reasoning  of  counsel  does  not  supply.  In  fact,  nothing  but 
language  admitting  of  no  other  interpretation  would  afford  suffi- 
cient evidence  that  it  was  the  legislative  purpose,  in  the  enactment 
of  8.  4,  to  except  the  debtor  from  the  bar  of  limitation,  or  to  im- 
pose upon  the  court  the  duty  of  enforcing  stale  claims,  or  of 
appropriating  payments  contrary  to  the  deliberate  and  specific 
application  made  by  the  parties ;  and  until  such  evidence  is  afforded, 
there  will  be  no  occasion  to  overrule  Bank  v.  Hodgdon  on  account 
of  the  statutory  objection  made  by  the  defendant. 

Cane  discharged. 

Bingham  and  Carpbnteb,  J  J.,  did  not  sit:  the  others  con- 
curred. 

H,  M,  Morse  and  Aldrich  ^  Remich^  for  the  plaintiff. 

Bingham^  Mitchell  ^  Batchellor^  for  the  defendant. 
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Sleeper  §-  a.,  ExWsy  v.  Kelley. 

A  gift  by  will  to  one  who  owes  the  testator  more  than  the  legacy,  a  portion 
of  the  indebtedness  being  secured  and  the  remainder  not  secured,  shows 
an  intention  that  the  whole  shall  he  paid ;  and  to  carry  that  intention 
into  effect,  equity  will  apply  the  legacy  first  to  the  unsecured  portion  of 
the  debt. 

Writ  of  Entry,  to  foreclose  a  mortgage  given  by  the  defend- 
ant to  the  plaintiffs'  testator.  James  Crawford,  to  secure  a  note 
dated  January  1,  1872,  for  $2,175,  upon  which  there  was  due  at 
his  decease  over  $4,000.  Crawford,  by  his  will,  gave  the  defend- 
ant a  legacy  of  $4,000,  and  died  June  27,  1884.  At  the  time  of 
his  decease  he  lield  several  unsecured  notes,  amounting  to  nearly 
$500,  against  the  defendant,  which  are  now  in  the  hands  of  the 
plaintiffs  as  executors.  The  defendant  claims,  and  about  Decem- 
ber 4,  1886,  gave  the  plaintiffs  notice  in  writing  of  his  claim,  to 
have  the  legacy  applied  first  upon  the  mortgage  note  in  discharge 
of  the  mortgage,  and  the  balance,  if  any,  upon  the  unsecured 
notes. 

K,  E.  Dearborn  and  Cha^e  ^  Streeter^  for  the  plaintiffs. 
Fling  ^  Chase^  for  the  defendant. 

Carpenter,  J.  It  is  not  a  question  of  the  application  of  pay- 
ments, but  of  the  testator's  intention — What  of  his  demands  against 
the  defendant  did  he  intend  should  be  satisfied  by  his  gift?  It 
must  be  presumed  that  he  knew  the  amount  and  character  of  the 
debts  due  to  him.  If  the  legacy  was  equal  to  or  greater  than  the 
defendant's  indebtedness,  the  testator's  intention  that  the  defend- 
ant should  pay  nothing  would  be  certain.  Inasmuch  as  the  legacy 
is  insufficient  to  satisfy  the  whole  amount  of  the  testator's 
demands,  his  intention  that  the  defendant  should  pay  the  remain- 
der is  equally  certain.  In  order  that  this  intention  mav  be  effect- 
uated, equity  will  apply  the  legacy  first  in  satisfaction  of  the 
defendant's  unsecured  indebtedness.  Courtenay  v.  Williams^  3 
Hare  539,  553,  554;  Foole  \.  Poole,  L.  R.  7  Ch.  17;  Cummings  v. 
BramhalU  120  Mass.  562. 

The  plaintiffs  may  amend  their  pleading  by  filing  a  bill  in 
equity  {Metcalf  v.  Grilmore,  59  N.  H.  417),  rendering  it  unneces- 
sary to  determine  whether  the  same  result  may  be  reached  in  the 
action  at  law.  Mahurin  v.  Pearson,  8  N.  H.  539,  642 ;  Concord  v. 
PilUbury,  33  N.  H.  310,  317. 

CaBe  discharged. 

Clark,  J.,  did  not  sit:  the  others  concurred. 
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SowTEB  V.  Town  of  Grafton. 

It  is  not  a  sufficient  compliance  with  the  statute  requiring  notice  to  he 
given  of  an  injury  suffered  on  the  highway,  to  send  such  notice  hy  mail 
to  the  town-clerk. 

Case,  for  personal  injuries  from  a  defective  highway.  Facts 
agreed.  The  plaintiff  sent  by  mail  a  notice  of  her  injuries,  &c.,  to 
the  town-clerk,  which  was  received,  and  the  chairman  of  the  select- 
men being  present  the  clerk  gave  him  the  notice,  which  he  read 
and  immediately  returned  to  the  clerk.  This  wiis  the  only  notice 
given  to  the  town.  If  the  court  are  of  the  opinion  that  the  notice 
was  insuflBcient  there  is  to  be  judgment  for  the  defendants,  other- 
wise the  case  is  to  stand  for  trial  by  the  jury. 

G.  W.  Stone^  for  the  plaintiff. 

Q-.  W.  Murray^  for  the  defendants. 

Bingham,  J.  The  statute  required  the  plaintiff  to  file  her 
written  statement,  under  oath,  with  the  selectmen  and  town-clerk 
of  Grafton,  within  ten  days  from  the  date  of  receiving  the  damage. 
Laws  of  1885,  c,  65,  «.  1. 

The  evident  intention  of  the  legislature  was  to  make  the  offices 
of  the  selectmen  and  town-clerk  places  in  town  where  those  inter- 
ested could  find  the  statutory  statement.  It  is  true  that  the  state- 
ment is  to  be  filed  with  the  selectmen  and  the  clerk,  but  this  does 
not  mean  that  it  is  to  belong  to  them  as  individuals,  but  that,  they 
filling  these  offices  temporarily,  the  statement  is  to  be  left  with 
them,  as  oflBcers  of  the  town,  to  be  filed  and  preserved  in  their  re- 
spective offices  for  the  use  of  the  town  authorities  and  such  others 
as  may  have  occasion  to  use  them.  The  fact  that  the  chairman 
of  the  board  of  selectmen  happened  to  be  with  the  clerk  at  the 
time  he  received  the  statement  by  mail  and  that  he  gave  it  to 
the  chairman,  who  read  and  immediately  returned  it  to  the  clerk, 
was  not  a  filing  of  the  statement  with  the  selectmen  within  the 
meaning  of  the  statute. 

Judgment  for  the  defendants  by  agreement, 
Clark,  J.,  did  not  sit :  the  others  concurred. 
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McNally  v.  Bailey. 

A  finding  that  the  assignment  of  a  chattel  mortgage  was  taken  in  good 
faith,  without  knowledge  or  notice  of  an  existing  lien,  excludes  the  infer- 
ence that  the  assignee  had  constructive  notice  of  such  a  lien. 

Replevin,  for  a  piano.  Facts  found  by  the  court.  July  21, 
1886,  the  defendant's  agent,  one  Magoun,  made  a  conditional  sale 
of  the  piano  in  question  to  one  Foster,  and  took  from  Foster  a  note 
for  the  price  containing  a  printed  provision  that  the  piano  should 
"  remain  the  property  of  A.  L.  Bailey,  or  bearer,  until  this  note  is 
paid."  A  large  number  of  small  payments  were  from  time  to 
time  made  on  the  note,  so  that  at  the  time  this  suit  was  commenced 
there  remained  due  on  it  $172.82. 

This  instrument  was  never  recorded  in  any  place.  The  piano 
was  delivered  to  Foster  about  the  time  the  note  was  given,  and  he 
used  it  in  the  Wilson  House,  kept  by  him,  till  November,  30, 1886, 
when  he  sold  the  furniture,  including  the  piano,  and  his  rights  in 
the  hotel,  to  Tibbetts  &  Wilkinson,  and  received  in  part  payment 
therefor  their  notes,  amounting  to  $1,742.31,  secured  by  a  mort- 
gage on  the  personal  property  sold,  consisting  of  a  great  number 
and  variety  of  articles,  among  which,  as  described  in  the  mortgage, 
are  the  following :  "  two  top  buggies,  one  of  said  buggies  known 
as  Dunham's  carriage,  being  subject  to  a  lien  note  in  favor  of 
Martin  Monahan,  one  two-seated  wagon,  one  set  of  double  harness, 
three  single  driving-harness,  one  three-seated  traverse  pung  sleigh, 
one  upright  piano,  Hallett  &  Cumston's  make,  upon  which  piano 
there  is  due  $240,  which  said  Tibbetts  &  Wilkinson  assume  and 
agree  to  pay,"  etc.     The  piano  described  is  the  one  replevied. 

December  3,  1886,  Foster  sold  and  delivered  the  note  of  Tib- 
betts &  Wilkinson,  and  assigned  the  mortgage  securing  them  to 
the  plaintiff,  who  paid  for  them  the  full  sum  due.  In  May,  1887, 
Tibbetts  bought  out  Wilkinson  in  the  hotel,  and  on  the  30th  of 
the  same  month  Tibbetts  mortgaged  to  the  plaintiff  substantially 
the  same  property  for  substantially  the  same  debt,  as  additional 
security  to  the  prior  mortgage,  the  plaintiff  keeping  both  mort- 
gages. In  the  last  mortgage  the  piano  was  described  as  "one 
Hallett  &  Comstock  upright  piano,"  and  at  the  close  of  the 
description  of  the  property  included  in  the  mortgage  are  the  words 
''  said  property  being  free  from  incumbrance." 

The  plaintiff,  at  the  time  he  bought  the  notes  and  took  the 
assignment  of  the  mortgage,  read  the  mortgage  and  the  sentence 
describing  the  piano.  If  this  description  was  in  law  suflBcient  to 
put  him  upon  his  inquiry,  he  had  constructive  knowledge  of  the 
defendant's  note  or  agreement  at  the  time  he  took  the  assign- 
ment ;  but  if  it  was  not  suflBcient  to  do  this,  then  it  is  found  as  a 
matter  of  fact  that  it  did  not  inform  the  plaintiff,  nor  did  he  other- 
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wise  have  knowledge  of  the  defendant's  lien ;  that  he  took  the 
assignment  in  good  faith,  understanding  from  the  description  that 
the  piano  was  relieved  of  the  f  240  by  its  being  assumed  by  Tib- 
betts  &  Wilkinson ;  and  that  the  plaintiff  had  no  knowledge  in  fact, 
when  he  received  either  of  the  mortgages,  of  the  nature  of  the 
claim  on  the  piano,  or  that  there  was  one. 

D,  J.  Daley  and  Ladd  ^  Fletcher^  for  the  plaintiff. 

iJ.  iV.  Chamberlain  and  Drew  ^  Jordan^  for  the  defendant. 

Allen,  J.  The  memorandum,  in  which  the  lien  upon  the 
piano  was  reserved  by  the  defendant,  was  not  recorded  in  the 
town-clerk's  oflBce,  and  was  not  valid  against  subsequent  purchas- 
ers without  notice.  Laws  1885,  c.  30.  The  sale  by  Foster,  the 
conditional  vendee,  to  Tibbetts  &  Wilkinson,  and  his  taking  a 
mortgage  for  security,  and  his  subsequent  assignment  of  the  mort- 
gage to  the  plaintiff,  made  the  plaintiff  a  subsequent  purchaser,  and 
his  title  and  right  of  possession  of  the  piano,  if  acquired  without  no- 
tice of  the  defendant's  lien,  was  not  thereby  defeated.  The  plaintiff 
had  no  actual  notice  of  the  lien,  and  he  was  not  put  upon  inquiry  so 
as  to  be  chargeable  with  constructive  notice,  unless  th«  recital  in  the 
mortgage,  that  there  was  due  on  the  piano  $240,  which  the  mort- 
gagees had  assumed  to  pay,  would  have  led  a  man  of  ordinary  pru- 
dence to  inquire  and  ascertain  the  fact  of  the  defendant's  lien. 
Whether  a  man  in  the  exercise  of  ordinary  care  and  diligence 
would,  under  the  same  circumstances,  have  made  the  inquiry  and 
learned  the  existence  of  the  lien  is  a  question  of  fact,  and  it  is 
not  found  in  the  case  that  the  plaintiff  was  charged  with  the  duty 
of  making  the  inquiry,  or  that  ne  was  in  any  fault  or  negligence  in 
not  making  it.  The  finding  that  he  took  the  mortgage  in  good 
faith,  without  knowledge  or  notice  of  the  defendant's  lien,  is  a 
finding  that  he  had  neither  actual  nor  constructive  notice  of  it. 
There  being  no  record  of  the  memorandum  of  the  conditional  sale 
in  which  a  lien  was  reserved,  and  the  plaintiff  being  a  subsequent 
purchaser  without  notice,  actual  or  constructive,  the  lien  is  not 
valid  against  him,  and  cannot  be  made  a  defence  against  his  right 
and  title. 

Judgment  for  the  plaintiff. 

Bingham,  J.,  did  not  sit:  the  others  concurred. 


Small  v.  Stevens. 


Acceptance  of  a  quantity  of  wood,  under  a  contract  of  sale,  may  be  law- 
fully found  by  a  referee  from  evidence  that  the  buyer  saw  a  portion  of 
it  as  it  was  delivered  from  day  to  day  at  the  place  designated  in  the  con- 
tract, examined  it  there,  and  made  no  objection. 
LXV.     16 
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Assumpsit,  to  recover  the  price  of  a  quantity  of  wood.  Facts 
found  by  a  referee.  In  the  fall  of  1886,  the  defendant,  who  owned 
and  was  operating  a  paper-mill  at  Lancaster,  made  a  verbal  con- 
tract with  the  plaintifiE  for  300  cords  of  wood,  or  as  near  that 
amount  as  he  could  deliver,  at  $1.75  per  cord. 

The  defendant  showed  the  plaintiff  the  places,  in  the  shed  at 
the  mill  and  outride  the  shed  in  the  field,  where  he  wished  to 
have  the  wood  piled.  The  plaintiff  drew  265-1%^  cords,  and  piled  it 
at  the  places  indicated.  The  defendant  was  at  the  mill  about 
every  day  from  the  time  the  plaintiff  commenced  drawing  until 
the  first  of  January,  1887,  saw  the  wood  as  it  was  delivered,  and 
made  no  objection  to  its  quality.  He  was  at  the  mill  again,  for  a 
day  or  two,  in  February,  after  the  plaintiff  had  drawn  about  one 
half  the  whole  quantity.  He  then  examined  the  wood  and  made 
no  objection  to  it.  The  plaintiff  continued  drawing  and  piling  the 
wood  at  the  places  designated  until  the  whole  amount  for  which 
this  suit  is  brought  was  delivered,  the  job  being  finished  in  March, 
1887.  When  the  contract  was  made,  it  was  agreed  that  the  wood 
should  be  surveyed  by  some  sworn  surveyor.  August  4,  1887,  the 
plaintiff  procured  R.  W.  Bailey,  a  sworn  surveyor,  to  survey  the 
wood.  The  defendant  was  not  present,  and  knew  nothing  about 
this  survey  until  some  time  afterwards.  The  wood  drawn  by  the 
plaintiff  after  the  defendant  was  at  the  mill  in  February  was  of 
the  same  character  and  equally  as  good  as  that  drawn  by  him 
prior  to  that  time,  and  as  called  for  by  the  contract. 

The  referee  found  that  there  was  an  acceptance  by  the  defend- 
ant of  the  whole  of  the  wood  delivered  as  above,  suflBcient  to  answer 
the  statute  of  frauds,  and  reported  that  the  plaintiff  recover  the 
price  agreed.  The  court  ordered  judgment  for  the  plaintiff  on  the 
report,  and  the  defendant  excepted. 

Drew  ^  Jordan^  for  the  plaintiff. 

0.  -Bay,  for  the  defendant. 

Clabk,  J.  The  question  presented  is,  whether  upon  the  facts 
reported  there  was  any  evidence  on  which  the  referee  could  find  a 
receipt  and  acceptance  of  the  wood  by  the  defendant  sufficient  to 
satisfy  the  requirements  of  the  statute  of  frauds.  Delivery  and 
acceptance  are  questions  of  fact.  Kehea  v.  ffainea^  41  N.  H.  246. 
"  The  test  whether  there  is  a  binding  contract  within  the  terms  of 
the  statute  is,  whether  there  was  a  receipt  and  acceptance  in  pur- 
suance of  the  previous  agreement.  When  the  seller  has  done  all 
that  is  required  of  him  by  the  oral  agreement,  it  is  for  the  buyer 
to  determine  whether  he  will  accept.  The  question  is  not  whether 
he  ought  to  accept,  but  whether  he  did  accept ;  and  whether  he 
has  accepted  is  to  be  determined  in  every  case  by  his  acts." 
Knight  v.  Mann^  118  Mass.  143,  145 ;  Benj.  Sa.,  «.  139.     Accept- 
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ance  and  actual  receipt  by  tlie  buyer  of  goods  verbally  bargained 
for  must  be  shown,  to  take  a  case  out  of  the  statute  of  frauds,  and 
no  act  of  the  seller  alone  is  sufficient.  Shepherd  v.  Pressey^  32 
N.  H.  49.  "And  there  is  no  acceptance  unless  the  purchaser  has 
exercised  his  option  to  receive  the  goods  or  not,  or  done  some- 
thing that  has  deprived  him  of  his  option."  Oilman  v.  Hill^  36 
N.  H.  811,  321.  An  acceptance  of  part  of  the  property  sold  is 
sufficient.  Pinkham  v.  Mattox^  58  N.  H.  600,  606.  The  contract 
for  the  sale  of  the  wood  was  an  entire  contract,  and  a  delivery  and 
acceptance  of  a  part  was  sufficient  to  take  the  case  out  of  the 
statute.     Gault  v.  Brotvn,  48  N.  H.  183. 

The  plaintiff  delivered  the  wood  at  the  defendant's  mill,  piling 
it  at  the  places  designated  by  the  defendant.  The  defendant  was 
at  the  mill  and  saw  the  wood  drawn  from  day  to  day  until  the 
first  of  January,  1887,  when  he  closed  the  mill  and  went  to  his 
home  in  Massachusetts.  Some  time  in  February  he  returned  to 
Lancaster,  and  went  to  the  mill  and  examined  the  wood  that  had 
then  been  drawn  by  the  plaintiff,  and  made  no  objection  to  it. 
At  that  time  about  one  half  of  the  whole  amount  delivered  had 
been  drawn.  The  evidence  of  these  facts  was  competent  and 
sufficient  to  authorize  a  finding  that  the  defendant  accepted  the 
wood  then  exaniined.  The  act  of  the  defendant,  in  making  an 
examination  of  the  wood  and  making  no  objection  to  the  charac- 
ter or  quality  of  it,  was  evidence  of  his  assent  that  the  wood  was 
accepted  by  him  as  so  far  satisfying  the  contract.  His  purpose  in 
making  the  examination  must  have  been  to  ascertain  whether  the 
wood  delivered  conformed  to  the  contract ;  and  his  conduct  signi- 
fied an  intention  to  accept  it  under  the  contract,  and  the  plaintiff 
so  understood  it.  It  was  an  exercise  of  the  defendant's  option  of 
rejecting  the  wood  if  for  any  reason  it  was  unsatisfactory.  It  was 
an  act  independent  of  the  original  contract,  showing  a  determina- 
tion to  accept  and  receive  the  wood  already  delivered.  The  fact 
that  no  survey  had  been  made  did  not  prevent  an  acceptance. 
No  survey  was  required  to  determine  what  was  sold.  Weighing 
or  measuring  is  not  absolutely  essential  to  a  completed  sale,  except 
when  necessary  to  define  the  subject-matter,  (Hlman  v.  Rill^  86 
N.  H.  311,  320. 

Exceptions  overruled. 

Bingham,  J.,  did  not  sit :  the  others  concurred. 


Gathebcolb  v.  Bedel. 

A  creditor  who,  by  proving  bis  claim,  assents  to  an  assignment  by  bis  debtor 
under  the  statute  for  the  benefit  of  his  creditors,  cannot  maintain  a  suit 
at  law  for  the  recovery  of  the  same. 
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Assumpsit,  to  recover  four  promissory  notes  given  by  the 
defendant  to  the  plaintiff  on  and  before  March  24, 1884,  for  $5,500 
with  interest.  The  writ  was  dated  March  12,  1888,  and  served 
by  attachment  of  property  March  14  and  15.  The  defendant 
pleaded  that  on  March  16,  1888,  he  made  an  assignment  of  all  his 
property  for  the  benefit  of  his  creditors  under  the  statute,  and  that 
the  plaintiff  proved  this  claim  in  the  insolvency  proceedings, 
thereby  giving  his  assent  to  said  assignment,  and  submitting  the 
issue  to  the  jurisdiction  of  the  probate  court. 

To  this  plea  the  plaintiff  filed  a  general  demurrer. 

J.  H,  Dudley^  for  the  plaintiff. 
T,  F.  Johnson^  for  the  defendant. 

Bingham,  J.  The  case  comes  within  Gen.  Laws,  c.  224,  «.  34, 
which  provides  that  attachments  are  dissolved  by  the  assent  of  the 
plaintiff  to  a  valid  assignment  by  the  defendant  of  his  property  for 
the  benefit  of  his  creditors,  and  c.  140,  s,  3,  which  provides  that 
actions  of  assenting  creditors  shall  be  discontinued. 

The  defendant  in  this  action  made  a  valid  assignment  for  the 
benefit  of  his  creditors.  The  plaintiff  assented  to  it,  proved  his 
claim,  and  no  appeal  has  been  taken  from  its  allowance.  The 
attachment  is  dissolved,  and  the  action  should  be  discontinued. 
The  case  is  not  governed  by  Leavitt  v.  Lovering^  64  N.  H.  607 ; 
Laws  1885,  c,  85,  %.  9. 

Demurrer  overruled. 

Smith,  J.,  did  not  sit:  the  others  concurred. 


Nichols,  Ap*t,  v,  Cass,  Assignee. 

The  statute  requiring  claims  against  insolvents  to  be  filed  within  one  month 
after  the  assignment  (Laws  1885,  c.  85,  «.  5)  is  mandatory. 

Section  2,  c.  100,  Laws  1889,  allowing  proof  of  claims  to  be  filed  after  the 
prescribed  time,  does  not  operate  retrospectively  in  a  case  in  which  the 
time  had  expired  before  the  passage  of  the  act,  and  some  creditors  had 
seasonably  filed  their  claims  and  others  had  not. 

Appeal,  from  a  decree  of  the  judge  of  probate  ordering  distri- 
bution of  all  the  property  of  Sleeper,  an  insolvent,  who  filed  an 
assignment  August  9,  1887.  The  plaintiff  is  a  creditor  residing  in 
Massachusetts,  and  his  name  is  in  the  list  of  creditors  field  by 
Sleeper.     Due  notice  was  given  the  plaintiff  and  other  creditors. 
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A  statement  of  the  plaintiff's  claim  was  filed  in  the  probate  office 
November  23,  1887  :  further  time  for  filing  it  has  not  been  given, 
and  he  is  not  one  of  the  distributees  named  in  the  decree. 

C.  H,  KnighU  for  the  plaintiff.  The  case  is  governed  by  «.  5, 
c.  85,  Laws  1885,  and  c,  100,  Laws  1889.  The  purpose  of  the 
assignment  law  is  to  effect  a  distribution  of  all  an  insolvent's  assets 
among  all  his  creditors  (G.  L.,  c,  140,  «.  1),  and  to  give  him  a  dis- 
charge in  proper  cases.  Laws  1885,  c.  85,  ««.  11,  15.  If  there  is 
any  apparent  conflict  in  the  statutes,  they  should  be  so  construed 
as  to  accomplish  this  general  purpose  and  give  effect  to  the  whole. 
Barker  v.  Warren^  46  N.  H.  124.  The  provision  of  «.  5,  c,  85, 
Laws  1885,  requiring  claims  to  be  filed  in  one  month,  or,  by  leave 
of  the  judge,  in  three  months,  after  the  assignment,  is  merely 
directory ;  and  «.  2,  c,  100,  Laws  1889,  is  a  legislative  construc- 
tion of  the  act  of  1885.  A  literal  construction  defeats  the  prin- 
cipal purpose  of  the  law,  creates  a  preference  where  none  was 
intended,  and  (the  plaintiff  being  a  citizen  of  Massachusetts)  ren- 
ders the  debtor's  discharge  impossible. 

If  the  act  of  1889  is  new,  and  not  a  mere  interpretation  of  the 
act  of  1885,  it  is  applicable  to  this  case.  It  impairs  no  vested  right 
of  the  debtor,  and  he  does  not  object  to  the  allowance  of  the 
plaintiff's  claim.  It  is  for  his  interest  that  it  should  be  allowed, 
in  order  that  he  may  be  released  from  it  if  he  obtains  a  general 
discharge.  The  defendants  in  interest  are  creditors  who  have  no 
vested  right  in  a  particular  remedy.  A  statute  affecting  the  rem- 
edy only  is  not  retrospective,  and  may  be  applied  to  pending  cases 
where,  as  in  this  case,  its  operation  is  not  injurious,  oppressive,  or 
unjust.  Bill  of  Rights,  art.  23  ;  Rich  v.  Flanders,  39  N.  H.  304; 
Ke7it  V.  Oral/,  58  N.  H.  576.  The  defences  of  usury  and  the  stat- 
ute of  limitations  may  be  taken  away  by  statutoiy  repeal.  Ewell 
V.  Daggs,  108  U.  S.  143;   Campbell  v.  Holt,  115  U.  S.  620. 

W.  H,  Hills,  for  the  defendant.  The  purpose  of  the  assignment 
law  is  to  effect  a  distribution  of  an  insolvent  debtor's  assets  among 
all  his  creditors  who  comply  with  its  provisions  as  to  the  time  and 
manner  of  presenting  and  proving  their  claims.  The  sum  to 
which  each  creditor  was  entitled  who  seasonably  filed  and  proved 
his  claim  was  fixed  when  the  time  of  appeal  expired,  and  his  right 
cannot  be  divested  by  subsequent  legislation.  The  provision  fix- 
ing the  time  for  filing  claims  is  a  statute  of  limitations ;  and  a 
retroactive  law,  extending  the  time  and  taking  away  this  defence, 
would  be  inequitable.  Woart  v.  Winnick,  3  N.  H.  473,  481,  482; 
Kent  V.  Gray,  53  N.  H.  576. 

Doe,  C.  J.  Claims  "shall  be  filed  within  one  month  after  said 
assignment,  and  ail  objections  thereto  within  three  months  after 
said  assignment,  unless  said  judge,  upon  cause  shown,  shall  give  a 
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further  time  to  any  party  omitting,  not  exceeding  two  months 
additional ;  and  the , accounts  .  .  .  shall  be  rendered  within 
six  months  after  the  appointment.  .  .  .  The  estate  shall  be 
closed  and  a  final  distribution  made  within  one  year  from  the  date 
of  the  assignment,  unless  the  judge  of  probate,  for  good  cause,  and 
upon  the  written  consent  of  a  majority  in  number  of  the  creditors 
owning  a  majority  in  amount  of  the  debts,  shall  grant  further 
time."  Laws  1885,  c.  85,  «.  5.  One  object  of  these  provisions  is 
a  speedy  distribution  of  the  estate  among  creditors,  and  the  limita- 
tion of  the  time  for  filing  claims  is  mandatory.  Tucker  v.  Beacham^ 
66  N.  H.  119.  The  plaintiff  did  not  file  his  claim  within  the 
month,  and  the  time  was  not  extended.  For  the  legal  purposes  of 
this  case,  filing  his  claim  after  the  prescribed  time  was  the  same 
as  not  filing  it. 

By  the  act  of  1889  ((?.  100,  «.  2),  "at  any  time  before  the  final 
decree  of  distribution,  any  creditor  who  has  not  filed  his  claim 
within  the  time  prescribed  may  file  proof  of  his  claim,  but  no 
decree  of  distribution  made  before  the  filing  of  such  claim  shall  be 
reopened  for  the  purpose  of  including  the  claim  of  such  creditor 
therein."  This  act  took  effect  on  its  passage,  August  16,  1889. 
It  does  not  purport  to  give  absolute  validity  or  any  qualified  effect 
to  past  filings  that  were  unseasonable  and  nugatory.  The  general 
presumption  is,  that  the  operation  of  a  statute  concerning  either 
rights  or  remedies  is  intended  to  be  prospective  only.  Rich  v. 
Flanders,  39  N.  H.  304,  311,  341,  345,  366,  367 ;  Rowell  v.  Rail- 
road, 69  N.  H.  35  ;  Paine  v.  Raihvay,  69  N.  H.  215;  Stilphen  v. 
Stilphen,  65  N.  H.  126.  The  dividend  of  the  other  creditors 
would  be  affected  by  admitting  the  plaintiff  as  a  distributee ;  and 
the  competent  evidence  does  not  show  a  legislative  intention  that 
the  law  of  1^:^89  should  operate  as  a  healing  act  in  such  a  case. 

Appeal  dimnissed. 

Bingham,  J.,  did  not  sit :  the  others  concurred. 


Meadbr  5r  a,  V.  Archer. 

By  the  law  of  Massachusetts  (Pub.  St.,  c.  148,  a.  7)  an  adopted  child  is  not 
an  heir  of  the  ancestors  of  the  adopting  parent. 

In  Eqqity.  Demurrer  to  the  bill.  Allegations  of  the  bill : 
Mrs.  Young  died  in  Massachusetts  May  7,  1889,  intestate,  owning 
land  in  this  county,  and  leaving  neither  issue  nor  husband.  The 
plaintiffs  are  her  next  of  kin  by  blood,  and  are  tenants  in  common 
of  the  land  as  her  heirs  unless  the  defendant  has  a  better  title. 
The  defendant  was  legally  adopted  in  Massachusetts,  April  28, 
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1884,  by  Warren  H.  Holt,  who  was  the  son  and  only  issue  of  Mrs. 
Young.  Holt  died  in  Massachusetts  before  the  death  of  his 
mother.  The  defendant,  by  his  guardian  (he  being  a  minor) 
claims  the  land  as  heir  of  Mrs  Young  by  virtue  of  her  son's  adop- 
tion of  him ;  and  his  claim  prevents  the  plaintifiEs'  selling  the  land 
for  its  value,  and  is  a  cloud  upon  their  title.  The  prayer  is  for  a 
decree  that  the  premises  are  the  plaintiffs'  property,  for  an  injunc- 
tion against  the  defendant's  setting  up  his  claim,  and  for  general 
relief. 

(7.  jff".  Knight^  for  the  plaintiffs.  The  defendant  was  adopted 
in  Massachusetts,  and  his  domicile  is  and  always  has  been  there, 
as  well  as  that  of  Holt,  his  adopting  parent,  and  that  of  Holt's 
mother,  Mrs.  Young,  at  the  time  of  their  decease.  If,  under  these 
circumstances,  he  has  any  status  here  as  an  adopted  child  (^Roas  v. 
Ros%^  129  Mass.  248,  246"),  his  rights  are  limited  by  the  Massar 
chusetts  statute  under  which  he  was  adopted,  and  by  which  his 
status  was  established.  The  Ustate  of  Sunderland,  60  Iowa  732. 
"As  to  the  succession  to  property,  a  person  adopted  in  accordance 
with  the  provisions  of  this  chapter  shall  take  the  same  share  of 
property  which  the  adopting  parent  could  have  devised  by  will 
that  he  would  have  taken  if  born  to  such  parent  in  lawful  wed- 
lock, and  he  shall  jstand  in  regard  to  the  legal  descendants,  but  to 
no  other  of  the  kindred  of  such  parent,  in  the  same  position  as  if 
so  born  to  him."  Pub.  St.  Mass.,  c,  148,  s,  7.  ''  The  intent  of 
the  statute  was  to  put  an  adopted  child,  for  all  legal  purposes, 
with  certain  carefully  defined  exceptions,  in  the  place  of  a  natuml 
child."  JDelano  v.  Bruerton,  148  Mass.  619,  620.  Mrs.  Young 
being  the  mother,  and  not  a  legal  descendant,  of  Holt,  the  defend- 
ant has  no  title.  The  Estate  of  Sunderland^  supra;  Safford  v. 
Houghton,  48  Vt.  236 ;  Quigley  v.  Mitchell,  41  Ohio  St.  875 ;  9 
Am.  L.  Rev.  80;  10  id.  781. 

Marston  ^  EaBtman,  for  the  defendant. 

Dob,  C.  J.  Holt's  mother  outlived  him  and  owned  the  land  at 
the  time  of  her  death,  and  the  plaintiffs  are  her  next  of  kin.  The 
defendant  is  Holt's  adopted  son.  As  Holt  had  no  title,  the  land 
did  not  go  to  the  defendant  as  Holt's  heir.  By  the  law  of  the 
defendant's  adoption,  he  could  inherit  property  which  Holt  *' could 
have  devised  by  will."  This  land  Holt  could  not  have  devised. 
By  the  same  law,  "  as  to  the  succession  to  property,"  the  defend- 
ant stands,  "  in  regard  to  the  legal  descendants,  but  to  no  other  of 
the  kindred  of "  Holt,  in  the  same  position  as  if  he  were  Holt's 
son.  This  does  not  make  him  an  heir  of  Holt's  mother.  No 
objection  being  made  in  argument  to  the  form  of  action,  the  ques- 
tion of  procedure  has  not  been  considered. 

Case  discharged. 

Bingham,  J.,  did  not  sit :  the  others  concurred. 
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State  v.  Palmer. 

Evidence  which  is  competent  upon  other  grounds  is  not  excluded  hecause  it 

tends  to  show  that  the  defendant  has  committed  other  crimes  than  that 

for  which  he  is  on  trial. 
Evidence  tending  to  show  a  motive  for  the  commission  of  the  crime  charged 

against  the  defendant  is  admissihle. 
Evidence  tending  to  show  an  intention  or  attempt  hy  the  defendant  to 

escape  from  jail  while  held  awaiting  trial  is  admissihle. 

Indictment,  for  the  murder  of  Henry  T.  Whitehouse,  who  was 
assistant  engineer  at  the  electric  light  station  in  Portsmouth,  and 
was  murdered  May  27,  1888.  The  defendant  was  engineer  at  the 
same  station  until  some  time  in  February,  1888. 

Walter  Raitt  testified  :  "About  the  first  of  last  May  I  met  the 
defendant,  and  asked  him  if  he  was  at  the  light  station  now.  He 
said  no,  he  had  had  some  trouble  about  things  being  stole.  Them 
fellows  had  blowed  on  him,  and  he  would  fix  them  for  it.  I  had 
been  at  the  light  station  six  or  eight  times  at  night.  Reagan, 
Whitehouse,  and  the  defendant  used  to  be  there.'' 

The  following  testimony  was  received,  subject  to  the  defendant's 
exception : 

Fred  S.  Palmer:  "Am  superintendent  of  the  Electric  Light  Co. 
The  defendant  was  engineer,  Whitehouse  was  his  assistant,  and 
Reagan  was  fireman.  Before  the  defendant  left  I  had  talk  with 
him  about  a  change  of  hours,  so  that  Whitehouse  would  begin 
work  at  eight  o'clock  in  the  evening  instead  of  six.  He  thought 
he  ought  to  have  Whitehouse  to  help  him  from  six  to  eight.  I 
thought  he  showed  some  feeling  about  the  change.  He  left  Satur- 
day morning  at  one  o'clock,  about  the  fifth  of  February,  1888.  He 
left  of  his  own  free  will,  as  the  result  of  a  notice  I  gave  him.  He 
was  discharged  to  leave  in  two  weeks  or  before.  He  had  the 
option.  I  intended  to  discharge  both  him  and  Whitehouse. 
Thought  I  could  get  one  man  to  do  what  they  were  both  doing  for 
less  wages  than  I  was  paying  the  defendant,  and  told  him  so, 
and  he  said  he  would  n't  stay  for  less  pay  than  he  was  receiv- 
ing. The  morning  after  he  left,  the  key  on  one  of  the  engines 
had  been  struck  and  driven  in,  so  that  the  wheel  couldn't 
turn  over.  I  saw  the  defendant  and  told  him  to  fix  the  engine 
or  I  should  put  him  behind  the  bars  before  two  hours.  He 
went  and  fixed  it.  After  he  left  I  got  a  search  warrant,  and 
got  the  defendant  and  Sheriff  Coffin  at  my  office,  and  accused 
the  defendant  of  taking  articles  from  the  station.  He  xlenied 
it.  I  told  him  I  had  been  aware  for  some  time  of  his  taking 
articles  from  the  station.  I  told  Coffin  we  must  go  and  search 
the  defendant's  house.  Then  the  defendant  acknowledged  taking 
them,  and  didn't  want  his  house  searched.     Think  this  was  about 
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February  11.  I  thereupon  went  with  the  defendant,  without  Coffin, 
to  the  defendant's  house.  He  presented  his  tool-box,  and  I  examined 
it.  I  had  no  mark  to  identify  things,  but  laid  out  what  I  thought 
were  ours,  but  came  to  a  pair  of  pliers  I  had  marked.  I  proved 
them  to  him  by  the  mark.  Told  him  to  bring  the  rubber  hose  he 
had  taken,  and  he  brought  it.  May  23,  the  Wednesday  before 
Whitehouse  was  killed,  I  went  to  the  defendant's  house  again  with 
Coffin  and  Whitehouse,  and  searched  for  stolen  articles.  White- 
house  was  active  in  the  search,  and  identified  some  things.  We 
took  some  things  away.  The  defendant's  mother  was  there.  The 
defendant  was  not  there." 

Dennis  Reagan:  "I  was  fireman  at  the  light  station.  The 
morning  after  the  defendant  left  there  was  trouble  with  the  ma- 
chinery. It  was  Whitehouse's  business  to  take  the  engine  apart 
and  clean  it.  At  this  time  he  could  n't  turn  it  over.  Fred  S. 
Palmer  was  informed  of  it." 

Edward  D.  Coffin :  "Am  sheriff  and  keeper  of  the  jail.  When 
the  defendant  was  put  in  jail  I  searched  him  and  took  everything 
he  had.  Afterwards  I  searched  and  found  a  razor  and  a  gun- 
wrench  in  his  pocket.  A  hole,  perhaps  eight  inches  by  ten,  had 
been  broken  in  the  wire  netting  of  his  outside  cell  window  since 
he  has  been  there.  There  was  another  prisoner  in  the  same 
cell." 

He  also  testified  :  "About  the  twenty-third  of  May,  the  Wednes- 
day before  the  murder,  I  went  to  the  defendant's  house  with  Fred 
S.  Palmer  and  Whitehouse,  and  searched  it.  Whitehouse  seemed 
to  do  the  most.  He  was  the  most  prominent  in  searching.  The 
defendant's  mother  went  round  with  us.  Fred  S.  Palmer  gave  me 
a  schedule  of  the  articles  the  defendant  was  accused  of  stealing.  I 
took  it  and  gave  it  to  the  defendant's  mother,  and  told  her  to  give 
it  to  James,  and  to  tell  him  to  bring  the  things  to  me.  I  saw  the 
defendant  the  next  Friday  night  at  the  depot  at  half-past  seven, 
May  25.  He  came  to  me  and  said  he  had  been  to  the  jail  and  my 
office  to  see  me,  that  he  never  took  any  of  the  things  in  the  schedule, 
never  took  anything,  but  that  Palmer  (Fred  S.)  and  Whitehouse 
got  this  thing  up  to  ruin  his  reputation.  Said  I,  ^  Jim,  it  looks 
well  for  you  to  come  down  and  see  me,  and  I  'm  going  to  give  you 
some  advice  ;  that  is,  that  you  leave  this  town,  and  go  away  some- 
where and  go  to  work  at  your  trade ;' — that  I  had  a  warrant  for 
his  arrest,  and  if  he  would  go  away  I  would  n't  use  it.  He  thanked 
me.     He  spoke  earnestly  about  Palmer  and  Whitehouse  getting  it 

up,  etc The  netting  on  the  window  of  the  cell  was 

put  there  to  prevent  things  being  passed  in  to  the  prisonera  by 
their  friends  from  the  outside." 

Mrs.  Frances  Rutter,  the  defendant's  mother,  a  witness  called 
by  him,  testified  that  on  the  day  the  house  was  searched  by  Coffin 
she  gave  the  defendant  the  memorandum  which  Coffin  left  there 
for  him,  and  told  him  Coffin  and  Palmer  had  been  there,  and 
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described  the  other  man,  and  the  defendant  said  it  must  be  White- 
house. 

The  stenographer's  notes  of  all  the  testimony  may  be  •used  by  i 
the  defendant  as  a  part  of  the  case. 

Judgment  having  been  rendered  on  the  verdict  against  the 
defendant,  he  filed  the  foregoing  bill  of  exceptions,  which  was^ 
allowed. 

D.  Bamardy  attorney^eneral,  and  S.  W.  Emery ^  solicitor,  for 
the  state. 

Q-,  Marston  and  (7.  Page^  for  the  defendant. 

Smith,  J.  The  testimony  of  F.  S.  Palmer,  Reagan,  and  Coffin, 
as  to  conversations  with  the  defendant,  and  as  to  matters  occurring 
before  the  murder,  was  relevant  if  it  tended  to  show  a  motive  for 
the  commission  of  the  crime  with  which  he  was  charged  ;  and  the 
question  is.  Did  it  tend  to  show  motive?  Their  testimony  was 
inadmissible  for  the  purpose  of  discrediting  the  defendant.  His 
character  could  not  be  attacked  by  showing  that  he  had  been 
guilty  of  other  crimes  or  offences.  It  was  not  competent  to  prove 
that  he  committed  the  crime  of  larceny  or  malicious  mischief  for 
the  purpose  of  showing  that  he  was  guilty  of  the  crime  for  which 
he  was  on  trial.  State  v.  Lapage^  57  N.  H.  245.  But,  upon  well 
settled  principles,  the  state  was  entitled  to  introduce  any  evidence 
having  a  legal  tendency  to  prove  any  material  fact  in  issue,  not- 
withstanding it  might  tend  to  prove  the  commission  of  another 
and  separate  offence.  It  is  not  a  valid  objection  to  evidence  other- 
wise competent,  that  it  tends  to  prove  the  prisoner  guilty  of  a  dis- 
tinct and  different  felony.  Commonwealth  v.  Choate^  105  Mass. 
451,  458.  Thus,  evidence  of  other  offences  is  admissible  for  the 
purpose  of  proving  malice,  guilty  knowledge,  intent,  motive,  and 
the  like.  State  v.  Lapage,  supra,  288,  293-295 ;  Rose.  Cr.  Ev. 
81-84;  1  Whar.  Cr.  Law,  88,  639,  640. 

Upon  an  indictment  for  murder,  evidence  of  former  grudges  and 
antecedent  threats  is  received,  because  it  tends  to  show  malice  in 
the  defendant  against  the  deceased.  1  Phil.  Ev.  169;  Rose.  Cr. 
Ev.  71.  Such  evidence  is  admissible  because  it  supplies  a  motive 
for  the  act.  The  absence  or  presence  of  motive  renders  the  alleged 
fact  less  or  more  probable.  State  y.  Dearborn,  59  N.  H.  3-18; 
Steph.  Cr.  Law  88;  Best  Ev.  571,572;  Steph.  Dig.  Ev.,  arf.  7. 
Motive  does  not  of  itself  prove  guilt.  It  is  a  unit  contributing 
to  make  up  the  sum  total  of  proof,  and  proof  of  the  guilty  act  need 
not  be  established  by  evidence  aliunde  before  the  question  of 
motive  is  considered.  State  v.  Cohn,  9  Nev.  179.  The  natural 
and  logical  course  of  human  thought,  when  a  crime  ■  has  been 
committed,  is  to  inquire.  What  motive  could  have  influenced  a  sane 
person  to  do  such  an  act  ? 
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The  testimony  of  Raitt,  not  objected  to  and  unobjectionable,  if 
credited  by  the  jury,  proved  that  the  defendant  believed  he  had 
lost  his  position  at  the  electric  light  station  in  consequence  of  a 
charge  of  theft  made  against  him  by  the  deceased,  or  of  the  expos- 
ure by  the  deceased  of  theft  actually  committed  by  the  defendant* 
The  defendant's  threat,  that  he  would  "  fix  them  for  it,"  showed 
that  he  harbored  feelings  of  enmity  against  the  deceased,  and  in- 
tended to  do  him  some  bodily  harm.  The  evidence  tended  to 
show  a  motive  stimulated  by  revenge  for  the  commission  of  the 
crime  with  which  he  was  charged.  The  evidence  objected  to  waa 
competent  for  the  same  purpose.  The  absence  of  any  apparent 
motive  is  always  a  fact  in  favor  of  the  accused.  Hence  any  fact 
which  supplies  a  motive  for  the  crime  charged  is  relevant.  Best 
Ev.  (Chamberlayne's  ed.),  s.  453 ;  State  v.  Dearborn^  59  N.  H. 
848.  On  the  question  of  motive,  the  mutual  relations  of  the 
prisoner  and  the  deceased,  including  their  mutual  temper  and  their 
feelings  toward  each  other,  are  important.  "Any  motive  render- 
ing the  killing  probable,  or  explaining  it  against  inherent  proba- 
bilities, or  otherwise  helpful  to  the  jury  as  a  circumstance  in  the 
case,  may  be  shown  against  the  defendant."  2  Bish.  Cr.  Proc.  (3d 
ed.),  ««.  629,  630.  The  testimony  of  these  witnesses  tended  to 
show  the  grounds  of  the  defendant's  animosity, — that  he  had  been 
exposed  by  the  deceased,  or  believed  he  had,  in  regard  to  his  thefts 
from  the  company  and  his  tampering  with  the  engine,  or  that  he 
had  been  wrongly  accused  by  the  deceased  of  misconduct  in  these 
particulars..  It  was  competent  for  the  state  not  only  to  show 
threats  and  hostile  feelings,  but  the  grounds  the  defendant  had  or 
believed  he  had,  for  his  hostility.  Murphy  v.  People^  63  N.  Y. 
590.  How  much  weight  the  evidence  might  have  with  the  jury 
was  quite  another  consideration.  The  question  of  remoteness  was 
one  to  be  settled  at  the  trial.  If  the  court  could  see  it  might  have 
any,  it  was  competent.  If  the  evidence  tended  to  show  that  the 
deceased  was,  or  the  defendant  had  reason  to  suspect  he  was,  the 
peraon  who  had  caused  him  the  loss  of  his  situation  with  the  com- 
pany, and  had  brought  upon  him  the  suspicion  and  charge  of  lar- 
ceny, it  was  admissible,  not  as  evidence  of  another  offence  or 
offences,  but  of  other  transactions  in  which  the  defendant  was 
engaged,  and  which  showed  that  he  had  a  motive  to  do  the  de- 
ceased bodily  harm.  Whether  the  ill  feeling  shown  by  the  defend- 
ant in  regard  to  the  change  of  hours  for  beginning  work,  as  testi- 
fied to  by  F.  S.  Palmer,  was  entertained  .against  the  witness  or 
against  the  deceased,  was  for  the  jury  to  determine  upon  consider- 
ation of  all  the  evidence  in  regard  to  their  mutual  relations.  If  it 
was  against  the  former,  the  evidence  was  not  harmful,  and  its 
admission  affords  no  reason  for  setting  aside  the  verdict.  But  it 
was  competent  to  be  considered  with  other  evidence  of  the  mutual 
relations  of  the  deceased  and  the  defendant.  The  participation  of 
the  deceased  in  the  search  for  stolen  property,  brought  home  to 
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the  knowledge  of  the  defendant  by  his  mother,  was  calculated  to 
arouse  in  him  feelings  of  animosity.  The  case  finds  that  his 
mother  gave  him  the  memorandum  left  by  Coffin  for  him,  and  told 
him  Coffin  and  Palmer  had  been  there,  and  described  the  other 
man,  and  the  defendant  said  it  must  be  Whitehouse. 

It  was  claimed  at  the  argument  that  the  stenographer's  notes 
show  that  he  said  he  "thought  it  was  Whitehouse,  but  didn't 
know."  If  the  fact  is  assumed  to  be  as  claimed,  it  did  not  render 
the  evidence  incompetent.  Evidence  that  he  believed  the  deceased 
had  been  instrumental  in  losing  him  his  position  at  the  light 
station,  and  in  involving  him,  either  rightly  or  wrongly,  in  the 
charge  of  larceny  and  malicious  mischief,  was  admissible,  as 
evidence  would  be  that  the  fact  was  so.  In  either  case  the  grounds 
of  the  defendant's  hostility  would  appear.  The  declarations  of 
the  deceased,  communicated  to  the  defendant,  would  have  been 
admissible  if  they  were  such  as  to  influence  his  conduct.  His  acts, 
so  far  as  they  might  influence  the  conduct  of  the  defendant,  were 
admissible  for  the  same  reason. 

The  fact  that  the  defendant  had  in  his  possession,  after  he  was 
committed  to  the  jail,  a  razor  and  a  gun-wrench  may  have  had  some 
tendency  to  show  his  guilt.  The  razor,  if  not  the  wrench,  could 
be  used  in  aiding  his  escape.  It  is  claimed  that  the  wrench  was  a 
thing  so  insignificant  no  use  could  be  made  of  it  in  effecting  an 
escape.  If  this  was  so,  the  evidence  as  to  the  wrench  was  immate- 
rial, and  could  not  confuse  or  embarrass  the  defendant  in  his 
defence.  State  v.  Clark,  23  N.  H.  429,  434.  Evidence  that  the 
wire  netting  of  the  outside  window  of  the  defendant's  cell  had 
been  broken,  in  connection  with  the  evidence  as  to  the  razor  and 
wrench,  tended  to  show  that  the  prisoner,  with  or  without  the 
help  of  persons  outside,  was  planning  an  escape.  Flight  or  an 
attempt  at  an  escape  is  the  usual  concomitant  of  crime.  The 
guilty  naturally  flee ;  an  innocent  person  ordinarily  has  no 
reason  to  flee.  Evidence  of  an  escape  or  of  an  attempt  at  an 
escape  is  therefore  admissible,  because  it  tends  to  prove  guilt, 
or  is  a  fact  from  which  consciousness  of  guilt  may  be  inferred ; 
but  it  may  be  entitled  to  little  or  no  weight,  according  to  the 
circumstances  under  which  it  was  attempted.  What  weight 
should  be  given  to  this  testimony  from  Coffin  was  for  the  jury  to 
determine  under  proper  instructions  from  the  court,  which  it  must 
be  assumed  were  given.  State  v.  Hand,  83  N.  H.  216,  224 ;  Pe<h 
pie  V.  Stanley,  47  Cal.  113;  Rose.  Cr.  Ev.,  17;  1  Bish.  Cr.  Proc, 
«.  1250.  If  the  razor  and  wrench  came  properly  into  his  posses- 
sion, and  if  he  was  innocent  of  the  breaking  of  the  netting,  it  does 
not  appear  that  he  made  any  disclosure  of  the  same  to  the  officers 
of  the  jail,  as  he  naturally  would  have  done. 

The  evidence  was  open  to  explanation,  and  if  the  explanation 
was  satisfactory  to  the  jury,  no  injustice  was  done  by  its  admis- 
sion.    If  not  explained,  the  jury  would  give  it  such  weight  as  it 
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deserved.     That  the  evidence  might  not  be  entitled  to  very  mucb 
consideration  does  not  affect  the  question  of  its  admissibility. 

Exceptions  overruled. 

Doe,  C.  J.,  and  Carpenter,  J.,  did  not  sit:  the  others  con- 
curred. 


Palmer  v.  The  State. 

It  is  no  ground  for  a  new  trial  in  a  capital  case  that  the  jury,  while  the 
trial  was  going  on,  in  tttking  a  ride  for  exercise  by  permission  of  the 
court  imder  the  charge  of  officers,  were  driven  by  or  near  the  place  of 
the  murder  (a  view  having  been  taken  earlier  in  the  trial)  when  it  ap- 
pears that  no  view  or  examination  was  made  of  any  locality  connected 
with  the  trial,  nor  any  allusion  to  the  trial  or  the  evidence  in  the  case,  by 
any  one. 

Clark,  J.  This  is  a  petition  for  a  new  trial  in  a  capital  case,, 
on  the  ground  that  one  of  the  jurors  had  formed  an  opinion  of  the 
guilt  of  the  petitioner  before  hearing  any  evidence  and  was  preju- 
diced and  incompetent  to  sit  upon  the  trial,  and  because  the  jury 
improperly  had  a  view  of  the  locality  where  the  murder  was  com- 
mitted, without  the  order  of  the  court  and  without  the  knowledge 
of  the  petitioner  or  his  counsel.  The  matters  alleged  as  reasons 
for  a  new  trial  were  not  known  to  the  petitioner  or  his  counsel 
until  a  short  time  before  the  filing  of  the  petition.  The  peti- 
tion was  presented  at  the  fourth  term  after  judgment,  and  ad- 
journed into  the  law  term  for  a  hearing  of  all  questions  of  law 
and  fact. 

In  support  of  the  first  ground  upon  which  the  application  for  a 
new  trial  is  based,  the  petitioner  has  introduced  the  evidence  of 
five  witnesses,  tending  to  show  that  Samuel  P.  Eaton,  the  foreman 
of  the  jury  by  whom  the  petitioner  was  tried,  had  said  in  sub- 
stance, at  different  times  after  the  trial,  that  the  moment  he  set 
his  eyes  on  Palmer  he  made  up  his  mind  that  he  was  guilty, — 
that  he  was  satisfied  from  his  appearance  that  he  was  a  villain  and 
a  guilty  man ;  and  that  on  one  or  more  occasions  he  added  that  all 
the  evidence  in  the  world  would  not  change  his  opinion. 

Under  the  general  rule  resting  upon  grounds  of  public  policy, 
that  the  testimony  of  jurors  is  not  admissible  to  impeach  their  ver- 
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diet  (^Knight  v.  Upsom^  62  N..H.  856)  this  evidence  would  not  be 
received.  If  the  testimony  of  a  juror  is  not  admissible  to  impeach 
the  verdict,  evidence  of  his  declarations  cannot  be  received  for  that 
purpose.  But,  following  the  precedent  of  Buzzell  v.  The  JState^ 
69  N.  H.  61,  in  the  mode  of  procedure  and  the  broad  principles  of 
equity  and  justice  there  adopted,  the  ordinary  rule  has  been  waived 
in  favor  of  the  petitioner,  and  the  evidence  has  been  received  and 
considered. 

The  state  has  introduced  the  testimony  of  Eaton,  who  denies 
having  made  the  statements  testified  to  by  some  of  the  witnesses, 
and  says  that  he  does  not  recollect  making  such  statements  to  any 
one  at  any  time ;  that  he  never  saw  the  petitioner  before  he  saw 
him  in  the  court-room  on  the  day  before  the  jury  was  impanelled ; 
that  he  had  no  bias,  prejudice,  or  malice  against  him  when  he  was 
•called,  examined,  and  sworn  as  a  juror,  and  had  not  then  formed 
any  opinion  as  to  his  guilt  or  innocence,  and  that  he  did  not  come 
to  a  decision  of  that  question  until  after  hearing  all  the  evidence 
produced  at  the  trial.  The  stenographer'^s  minutes  of  Eaton's  ex- 
amination prior  to  his  being  sworn  as  a  juror  have  also  been  fur- 
nished. In  addition  to  the  testimony  of  Eaton,  there  has  been 
produced  the  testimony  of  other  jurors  and  of  the  oflScers  in  charge 
of  the  jury,  tending  to  show  that  his  conduct  and  acts  during  the 
trial  were  inconsistent  with  a  feeling  of  prejudice  or  bias  against 
the  petitioner.  This  evidence  was  excepted  to,  but  it  was  clearly 
admissible.  It  was  conceded  that  Eaton's  testimony  as  to  his  con- 
duct was  admissible,  upon  the  authority  of  State  v.  Hotvard^  17 
N.  H.  171,  and  if  it  was  competent  to  prove  the  facts  by  Eaton,  it 
was  competent  to  prove  them  by  any  parties  having  knowledge  of 
the  facts.  In  Tenney  v.  Evana^  13  N.  H.  462,  465,  Gilchrist^  J., 
says, — "  We  have  therefore  read  and  considered  the  affidavit  of  the 
foreman,  in  connection  with  the  other  evidence ;  and  also  the  affi- 
davit of  one  of  the  jurors  in  relation  to  the  foreman's  conduct  in 
the  jury  room,  as  it  corroborates  the  statement  of  the  foreman,  is 
in  exculpation  of  him,  and  tends  to  support  the  verdict.  There 
seems  to  be  no  reason  why  he  should  not  be  permitted  to  rebut  the 
charge  of  partiality  by  his  own  evidence,  tending  to  show  that  his 
acts  were  inconsistent  with  the  existence  of  such  a  feeling;  and  if 
he  may  do  this,  he  may  surely  offer  evidence  in  corroboration  of 
his  statements  from  one  who  knows  whether  those  statements  are 
true." 

All  the  other  jurors  upon  the  panel  but  one  have  been  called, 
and  testified  that  the  foreman,  Eaton,  at  the  commencement  of  the 
trial,  advised  the  jurors  not  to  discuss  the  evidence  during  the  trial, 
nor  express  their  opinion  until  the  case  was  submitted  to  them ; 
and  that  when  the  jury  retired  to  deliberate  upon  their  verdict  he 
suggested  that  a  ballot  be  taken  before  any  discussion  to  ascertain 
the  views  of  the  jurors,  which  was  done  by  the  use  of  written  bal- 
lots.    They  observed  nothing  in  his  conduct  during  the  trial  show- 
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ing  any  partiality  or  prejudice,  or  in  any  way  indicating  his  opinion 
as  to  the  guilt  or  innocence  of  the  prisoner,  or  whether  his  vote 
would  be  for  acquittal  or  conviction.  The  officers  in  charge  of  the 
jury  saw  nothing  in  Eaton's  conduct  during  the  trial  in  any  way 
indicating  an  opinion. 

Upon  the  case  presented,  the  inquiry  is,  whether  Eaton  stood 
indifferent  when  sworn  as  a  juror.  A  careful  consideration  of  all 
the  evidence  produced  leaves  us  in  no  uncertainty  upon  this  point. 
The  weight  of  the  evidence  of  loose  and  inconsiderate  expressions 
in  careless  conversations  after  the.  trial,  lessened  by  the  uncer- 
tainty of  understanding  and  recollection  of  the  hearers  after  the 
lapse  of  time,  is  too  slight  to  raise  a  reasonable  doubt  of  Eaton's 
impartiality  when  sworn  as  a  juror,  as  shown  by  his  examination 
under  oath  at  that  time  and  by  his  conduct  during  the  trial.  As- 
suming the  recollection  of  the  witnesses  introduced  by  the  petitioner 
to  be  entirely  accurate,  and  that  Eaton  used  the  exact  words 
attributed  to  him  in  speaking  of  the  trial  some  time  afterwards 
under  the  circumstances  stated,  the  language  cannot  be  regarded 
otherwise  than  as  intended  and  understood  to  be  an  extravagant 
and  exaggerated  description  of  the  prisoner,  and  of  the  impression 
made  by  the  legitimate  evidence  of  his  appearance  and  conduct 
during  the  trial. 

The  allegation  in  the  petition  that  the  jury  during  the  trial, 
without  authority  from  the  court  and  without  the  knowledge  of 
the  petitioner  or  his  counsel,  took  a  second  view  and  made  an  ex- 
amination of  the  locality  where  the  murder  was  committed,  is  not 
supported  by  any  evidence.  It  appears  that  during  a  recess  in  the 
trial,  the  jury,  by  permission  of  the  court,  were  allowed  to  visit  the 
navy-yard  at  Kittery  in  charge  of  two  deputy  sheriffs,  and  that  in 
going  and  returning  they  were  necessarily  driven  over  the  bridge 
connecting  Portsmouth  and  Kittery,  and  by  or  near  the  place  of 
the  murder;  but  it  appears  from  the  testimony  of  the  jurors  and 
the  officers  in  charge  that  no  viewer  examination  was  made  of  any 
locality  connected  with  the  trial,  nor  any  allusion  to  the  trial  or 
the  evidence  in  the  case,  by  any  one. 

This  comprises  the  evidence  presented  upon  the  petition.  A 
suggestion  of  the  state's  counsel,  that  they  were  prepared  to  intro- 
duce new  evidence  upon  the  question  of  the  petitioner's  guilt  dis- 
covered since  the  trial,  was  dismissed  without  considering  the 
question  of  its  competency  as  having  no  bearing  upon  the  question 
now  presented.  A  new  trial  is  not  asked  for  on  the  ground  that 
the  verdict  of  the  jury  was  against  the  weight  of  the  evidence,  or 
that  the  evidence  did  not  warrant  a  verdict  of  guilty,  or  because  of 
newly  discovered  evidence  tending  to  show  that  the  prisoner's  con- 
viction was  wrongful.  All  questions  raised  on  the  trial  as  to  the 
admissibility  of  evidence  have  been  determined  upon  a  former 
consideration  of  the  case.  Upon  the  evidence  submitted  in  sup- 
port of  the  petition  for  a  new  trial,  we  entertain  no  doubt  as  to  the 
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impartiality  of  the  jury,  the  fairness  of  the  trial,  or  the  justice  of 
the  verdict. 

Petition  denied. 

Carpenter,  J.,  was  absent :  the  others  concurred. 

(?.  Marston  and  C.  Page^  for  the  petitioner. 

2>.  Barnard^  attorney-general,  and  aS^.  W.  Emery^  solicitor,  for 
the  state. 


Woodman  v.  Prescott. 

To  constitute  probable  cause  for  a  criminal  prosecution  the  prosecutor  need 
not  act  from  public  motives. 

Case,  for  malicious  prosecution.  The  plaintiff  claimed  that  the 
defendant  wilfully  and  maliciously  procured  an  indictment  against 
him  for  larceny.  Among  other  things,  the  court  instructed  the 
jury  that  in  order  to  entitle  the  plaintiff  to  recover,  the  burden 
was  upon  him  to  prove  that  the  prosecution  was  instituted  mali- 
ciously and  without  probable  cause,  and  that  both  these  must  con- 
cur ;  that  probable  cause  for  a  criminal  prosecution  is  such  conduct 
on  the  part  of  the  accused  as  may  induce  the  belief  that  the  prose- 
cution was  undertaken  from  public  motives ;  that  in  the  present 
case  the  plaintiff  claimed,  and  his  evidence  tended  to  show,  that 
the  defendant  obtained  the  indictment  for  larceny  against  him  to 
coerce  him  and  his  friends  to  pay  the  defendant  a  private  debt 
which  the  plaintiff  owed  him,  and  not  from  public  motives ;  while 
the  defendant  claimed,  and  his  evidence  tended  to  prove,  that  he 
acted  in  good  faith,  from  public  motives,  and  prosecuted  the  plain- 
tiff because  he  thought  him  guilty ;  that  if  the  defendant  prose- 
cuted the  plaintiff,  thinking  him  guilty,  as  he  claimed,  and  for  the 
reasons  his  evidence  tended  to  prove,  it  would  constitute  a  proba- 
ble cause  ;  on  the  contrary,  if  he  did  not,  but  prosecuted  the  plain- 
tiff to  obtain  payment  of  his  debt,  as  the  plaintiff's  evidence  tended 
to  prove,  it  would  be  without  probable  cause. 

The  defendant  excepted  to  the  charge,  and  requested  the  court 
to  instruct  the  jury  that  ''probable  cause  is  where  such  a  state  of 
facts  exists  in  the  mi  rid  of  the  prosecutor  as  would  lead  a  man  of 
ordinary  caution  and  prudence  to  believe,  or  entertain,  an  honest 
and  strong  suspicion  that  the  person  arrested  is  guilty."  The 
court  denied  the  request,  and  the  defendant  excepted. 

C,  Page^  for  the  plaintiff. 

J,  Kivel  and  Marston  ^  Ea%tman^  for  the  defendant. 
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Smith,  J.  To  constitute  probable  cause  for  a  criminal  prosecu- 
tion, the  prosecutor  need  not  act  from  public  motives.  It  is  suffi- 
cient if  he  has  such  information  and  knowledge  of  such  facts  as 
would  lead  a  man  of  ordinary  caution  and  prudence  to  entertain 
an  honest  belief  that  the  accused  was  guilty.  The  instructions 
requested  were  correct,  and  were  approved  in  Eastman  v.  Keasor^ 
44  N.  H.  518,  620.  The  instructions  given  required  the  jury,  in 
order  to  return  a  verdict  for  the  defendant,  to  find  that  he  insti- 
tuted the  prosecution,  not  only  because  he  thought  the  defendant 
guilty,  but  that  he  acted  from  public  motives.  For  error  in  the 
instructions  the  verdict  must  be  set  aside. 

Exceptions  sustained. 
Bingham,  J.,  did  not  sit:  the  others  concurred. 


Adams  Female  Academy  &a.  v.  Adams  &a. 

A  fond  given  by  will  to  trustees  "  to  establish  a  female  academy,"  &c., 
may  be  used  by  the  trustees  for  the  support  of  a  public  school  at  the 
same  place  in  comiection  with  a  town,  when  it  has  become  impracticable 
to  maintain  a  female  academy  with  it ;  but  the  location  of  the  school 
cannot  be  changed,  nor  can  the  fund  be  taken  from  the  charge  of  the 
trustees  provided  in  the  will. 

Bill  in  Equity,  by  the  trustees  of  the  Adams  Female  Acad- 
emy, asking  for  leave  to  sell  certain  real  estate,  and  to  apply  the 
whole  income  of  the  institution,  according  to  an  act  of  the  legisla- 
ture, to  the  support  of  a  public  school  in  connection  with  the  town 
of  Derry.  The  original  fund  of  the  academy  was  given  to  a  board 
of  trustees  by  Jacob  Adams,  by  will,  ^^  to  establish  a  female  acad- 
emy in  Londonderry  for  the  education  of  females,''  the  location  of 
such  academy  being  fixed  by  the  will. 

David  CrosSj  for  the  plaintiffs. 

F.  It.  Felch  and  Frink  ^  Batchelder^  for  the  defendants. 

Clabk,  J.  The  trust  created  by  the  will  of  Jacob  Adams  "to 
establish  a  female  academy  in  Londonderry  for  the  education  of 
females,*'  was  a  gift  to  charitable  uses.  It  was  accepted  by  the 
trustees,  and  has  been  administered  for  a  period  of  sixty  years, 
according  to  the  purpose  of  the  testator  expressed  in  the  will.  The 
trustees  represent  that  circumstances  have  so  changed  that  the 
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original  plan  of  administering  the  trust  is  no  longer  practicable, 
and  they  ask  the  direction  of  the  court  whether  they  may  change 
the  mode  of  executing  the  same  by  converting  certain  real  estate 
held  by  them  as  a  part  of  the  fund  into  money,  and  applying  the 
income  of  the  fund  to  the  support  of  a  school  in  connection  with 
the  Adams  school-district,  a  corporation  embracing  the  territory 
where  the  Adams  Female  Academy  is  located,  and  empowered  by 
law  to  receive  and  use  the  income  of  the  academy  fund  for  educa- 
tional purposes. 

The  question  is,  whether  the  proposed  change  in  the  mode  of 
executing  the  charity  is  reasonable  and  allowable  under  the  terms 
of  the  bequest  by  which  it  was  created.  The  necessity  of  a  change 
is  shown  by  the  fact  that  the  fund  is  insufficient  to  maintain  an 
independent  school  at  the  present  time,  and  unless  some  other 
mode  of  executing  the  trust  can  be  adopted  the  charity  must  fail. 
The  reasonableness  of  the  plan  suggested  is  shown  by  the  fact 
that  it  seems  to  be  the  nearest  practicable  method  of  carrying  out 
the  expressed  intention  of  the  donor.  Whether  the  change  is 
allowable  under  the  terms  of  the  bequest  is  a  question  of  construc- 
tion. 

The  doctrine  of  cy  pris^  although  perhaps  not  formally  adopted 
in  this  state,  has  been  recognized.  Society  v.  Society^  14  N.  H. 
815,  330 ;  Brown  v.  Concord,  33  N.  H.  285,  296.  And  regarded 
as  a  rule  of  construction  and  not  of  administration  (Per.  Tr., 
8.  723)  it  is  a  reasonable  doctrine,  by  which  a  charity  may  be 
enforced  in  favor  of  the  general  intent,  even  where  the  particular 
mode  or  means  provided  by  the  donor  fails  by  reason  of  its  inad- 
equacy. The  rule  of  equity  on  this  subject  seems  to  be  clear,  that 
when  a  definite  charity  is  created,  the  failure  of  the  particular 
mode  in  which  it  is  to  be  effectuated  does  not  destroy  the  charity ; 
for  equity  will  substitute  another  mode,  so  that  the  substantial 
intention  shall  not  depend  upon  the  formal  intention.  Philadel- 
phia V.  Girard,  45  Pa.  St.  27  ;  Jackson  v.  Phillips,  14  Allen 
539.  The  doctrine  of  cy  pris  adopted  to  this  extent  is  in  harmony 
with  the  equitable  rule,  that  a  liberal  construction  is  to  be  given  to 
charitable  donations  to  accomplish  the  general  charitable  intent 
of  the  donor. 

Upon  the  facts  appearing  in  the  case,  the  trustees  are  authorized 
to  make  the  proposed  change  in  the  mode  of  administering  the 
trust.  The  purpose  of  the  donor  was,  to  provide  a  fund  for  the 
education  of  females,  and  the  language  of  the  will  indicates  an 
intention  to  establish  a  permanent  charity.  The  bequest  was  not 
in  terms  restricted  to  the  original  plan  of  the  donor,  which  having 
become  impracticable  by  reason  of  a  change  of  circumstances,  a . 
reasonable  construction  of  the  terms  of  the  gift  authorizes  the  trus- 
tees to  adopt  any  mode  of  administering  the  trust  which  will 
accomplish  the  ultimate  purpose  of  the  testator,  if  such  a  scheme 
is  practicable,  and  the  plan  proposed  seems  best  adapted  to  carry- 
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ing  out  the  charitable  intention  of  the  testator  under  existing  cir- 
cumstances. 

Decree  accordingly, 

Blodgett,  J.,  did  not  sit:  the  others  concurred. 

Some  time  after  the  foregoing  opinion  was  announced,  the  de- 
fendants proposed  a  different  method  of  dealing  with  the  fund,  and 
the  following  opinion  was  thereupon  rendered  : 

Clark,  J.  The  defendants  submit  as  a  substitute  for  the  plan 
of  administering  the  fund  proposed  by  the  trustees,  and  approved 
by  the  court  upon  a  former  consideration  of  this  case,  that  the 
fund  be  placed  in  the  hands  of  the  trustees  of  Pinkerton  academy 
as  successors  to  the  trustees  of  the  Adams  Female  Academy,  or 
that  the  trustees  of  the  Adams  Female  Academy  be  authorized 
and  directed  to  pay  over  to  the  trustees  of  Pinkerton  academy  the 
annual  income  thereof,  to  be  applied  to  the  payment  of  the  tuition 
of  females  who  may  be  deemed  deserving  by  the  trustees  of  Pink- 
erton academy,  and  who  may  reside  within  the  limits  of  the  origi- 
nal township  of  Londonderry  as  it  existed  at  the  decease  of  the 
testator,  Jacob  Adams ;  or  for  the  education  of  females  at  Pinker- 
ton academy  in  any  way  deemed  advisable  by  the  trustees  thereof. 
Aside  from  the  objection  that  a  question  of  law  once  decided  at 
the  law  term  will  not  be  reconsidered  in  the  same  case  except  on  a 
motion  for  rehearing  (^Plaisted  v.  Holmes^  58  N.  H.  619),  substan- 
tial reasons  exist  why  the  plan  proposed  by  the  defendants  cannot 
be  adopted. 

The  donor  of  a  charitable  fund  may  annex  to  it  any  lawful 
conditions  or  limitations  that  he  chooses,  and  the  fund  must  be 
administered  in  conformity  therewith,  so  far  as  it  can  be  and  carry 
out  the  intention  of  the  donor.  He  may  direct  the  mode  and  place 
of  the  application,  as  well  as  the  use  to  which  the  fund  is  to  be 
applied.  In  creating  the  charity  under  consideration,  the  testator 
specifically  determined  two  things, — the  place  of  its  permanent 
location,  and  the  authority  that  should  manage  and  administer  the 
fund.  He  appointed  a  board  of  trustees  with  power  of  perpetua- 
tion, to  whom  the  management  of  the  fund  and  the  administration 
of  the  trust  should  be  committed,  and  provided  that  the  school  for 
the  benefit  of  which  the  income  of  the  fund  was  to  be  applied 
should  be  located  and  forever  established  within  one  hundred  rods 
of  the  place  where  the  meeting-house  in  the  first  parish  in  London- 
derry then  stood.  These  provisions  cannot  be  unnecessarily  disre- 
garded. The  testator  having  stipulated  that  the  fund  should  be 
managed  and  administered  by  a  designated  board  of  trustees,  the 
court  cannot  interfere  to  control  their  action  unless  they  abuse  the 
authority  conferred  upon  them,  or  refuse  to  exercise  it.  The  plan 
of  administering  the  fund  proposed  by  the  trustees  being  author- 
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ized  by  the  terms  of  the  trust,  the  court  has  no  jurisdiction  to 
direct  a  different  application. 

But  the  limitation  as  to  the  place  where  the  charitable  gift  is 
to  be  applied  to  educational  uses  presents  an  insurmountable  objec- 
tion to  the  mode  of  appropriation  suggested  by  the  defendants.  It 
is  stated  in  the  plaintiffs'  bill,  as  a  matter  of  history,  that  the 
removal  of  a  school  which  had  been  previously  maintained  at  Derry 
Upper  Village  to  another  part  of  the  town  created  dissatisfaction  on 
the  part  of  the  testator  and  other  residents  of  the  village,  and  this 
furnishes  a  reason  why  the  limitation  as  to  location  was  attached 
to  the  charitable  bequest.  The  fact  that  the  school  thus  removed 
and  established  in  another  part  of  the  town  is  now  Pinkerton 
academy,  shows  that  a  construction  of  the  bequest  allowing  a 
transfer  of  the  fund  to  that  institution,  if  otherwise  admissible, 
would  be  in  direct  opposition  to  the  intention  of  the  testator.  But 
such  a  construction  is  not  admissible.  The  language  designating 
the  location  is  imperative  and  unequivocal,  and  the  limitation  abso- 
lute. The  words  "  located  and  forever  established  "  do  not  allow 
a  change  of  location.  In  this  respect  there  is  no  room  for  cy  pris 
construction.  A  transfer  of  the  educational  use  to  another  locality 
would  be  a  perversion  of  the  fund.     Per.  Tr.,  88.  728,  733. 

Exceptions  overruled. 
Bingham,  J.,  did  not  sit :  the  others  concurred. 


HoLMAN  V,  Manning  &  Trs. 

Judicial  proceedings  conducted  according  to  the  law  and  settled  practice 
of  this  state  are  not  forbidden  by  the  fourteenth  amendment  of  the  con- 
stitution of  the  United  States. 

At  the  October  trial  term,  1889,  the  defendant  appeared  and 
moved  for  judgment,  because  the  procedure,  by  amending  the  plain- 
tiff's declaration  in  the  action  at  law  by  filing  a  bill  in  chancery  in 
and  as  amendment  thereof,  is  not  due  process  of  law  within  the 
meaning  of  art  1  of  the  fourteenth  amendment  to  the  federal  con- 
stitution. Also,  that  the  trustees  be  discharged,  because  the  plain- 
tiff having  a  decree  in  equity  against  the  defendant,  the  action  at 
law  was  dead.  Also,  because  the  trustees  were  charged  upon  dis- 
closure taken  without  notice  to  the  defendant,  which  is  not  due 
process  of  law  within  the  meaning  of  art.  1  of  the  fourteenth 
amendment  to  the  federal  constitution. 
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The  defendant's  motion  was  denied,  and  be  excepted,  and  filed 
tbis  bill  of  exceptions,  wbicb  was  allowed. 

F.  W,  Hackett  and  Frink  ^  Batchelder^  for  tbe  plaintiff. 

aS^.  W.  Emery  and  J.  F.  Manning  (of  Massacbusetts),  for  tbe 
defendant. 

Clark,  J.  "Due  process  of  law"  generally  implies  and  includes 
regular  allegations,  opportunity  to  answer,  and  a  trial  according  to 
some  settled  course  of  proceeding.  Murray^ %  Lessee  v.  Hohoken 
L.  ^  L  Co.,  18  How.  272,  280.  ^^Tbe  states,  so  far  as  tbe  four- 
teenth amendment  is  concerned,  are  left  to  regulate  trials  in  tbeir 
own  courts  in  tbeir  own  way.  A  trial  by  jury  in  suits  at  common- 
law  pending  in  the  state  courts  is  not,  therefore,  a  privilege  or 
immunity  of  national  citizenship,  which  the  states  are  forbidden 
by  the  fourteenth  amendment  to  abridge.  A  state  cannot  deprive 
a  person  of  his  property  without  due  process  of  law ;  but  this  does 
not  necessarily  imply  that  all  trials  in  the  state  courts  affecting 
the  property  of  persons  must  be  by  jurv.  This  requirement  of 
the  constitution  is  met  if  the  trial  is  na^  according  to  the  settled 
courae  of  judicial  proceedings."  Walker,  v.  Sauvinet,  92  U.  S. 
90,92. 

The  record  shows  the  proceedings  in  this  case  to  have  been 
according  to  the  settled  course  of  judicial  proceedings  in  this  state. 
According  to  our  practice,  amendments  may  be  made  at  any  stage 
of  the  proceedings  if  justice  requires.  Morse  v.  Whiteher,  64 
N.  H.  591.  A  declaration  at  law  may  be  filed  as  an  amendment 
to  a  bill  in  equity,  or  a  bill  in  equity  in  amendment  of  a  suit  at 
law.  Metcalf  v.  GHlmore,  59  N.  H.  417 ;  Walker  v.  Walker,  68 
N.  .H.  321,  326  ;  Brooks  v.  Howison,  63  N.  H.  382;  Owen  v.  Wes- 
ton, 63  N.  H.  699  ;  Tasker  v.  Lord,  64  N.  H.  279.  Justice  may 
require  the  prosecution  of  an  action  at  law  and  a  bill  in  equity  at 
the  same  time,  and  this  may  be  done.  Brooks  v.  Hotvison,  63 
N.  H.  382,  389 ;  Rutherford  v.  Whitcher,  60  N.  H.  110 ;  Blake  v. 
Adams,  64  N.  H.  86.  The  court  at  the  trial  term  may  determine 
the  order  of  trial.  Bemis  v.  Morey,  62  N.  H.  611 ;  Clotty h  v.  Fel- 
lows,  63  N.  H.  133 ;  Pearson  v.  Railroad,  63  N.  H.  634  ;  Dole  v. 
Pike,  64  N.  H.  22.  The  amendment  did  not  extinguish  the 
action. 

The  defendant  was  not  entitled  to  notice  of  the  taking  of  the 
trustees'  deposition.  Jones  v.  Roberts  ^  Tr.,  60  N.  H.  216 ;  Mor- 
rison V.  Barker  ^  Tr.,  50  N.  H.  529. 

Exceptions  overruled. 
Bingham,  J.,  did  not  sit :  the  others  concurred. 


Digitized  byCjOOQlC 


280  GARDNER  v.  GARDINER.  [Rockingham, 

GaBDNBR,  Ux'r,  V.   GaBDINER  {r  a.yAp'ts. 

To  revoke  a  testamentary  disposition  is  to  annul  it 

An  alteration  of  a  will  by  the  testator,  which  would  have  the  effect  to 
change  his  testamentary  disposition  of  his  estate,  must  be  authenticated 
by  an  observance  of  the  statutory  requirements  for  the  execution  of  wills. 

When  an  intention  to  make  disposition  of  the  testator's  whole  estate 
appears  from  the  will,  as  well  after  as  before  an  imperfectly  executed 
alteration,  such  an  attempted  alteration  will  not  be  given  the  effect  to 
leave  a  portion  of  the  estate  undisposed  of. 

Probate  Appeal.  Elizabeth  D.  Cutler  died  July  21,  1888, 
leaving  a  will,  upon  which  certain  erasures  and  an  interlineation^ 
agreed  to  have  been  made  by  her,  appeared.  The  material  por- 
tion of  the  third  clause  of  the  will,  in  which  the  alterations 
appeared,  as  originally  written,  was  as  follows:  "All  the  estate  of 
which  I  shall  die  seized  and  possessed  ...  I  give,  devise  and 
bequeath  in  manner  following,  one  undivided  fourteenth  part 
thereof  to  each  of  the  following  persons,  to  wit:  Edmund  L.  B. 
Gardiner,  Susan  I.  Gardiner  both  of  Passaic  New  Jersey  children 
of  my  nephew  George  A.  Gardiner,"  and  seven  other  persons, 
who  are  named  and  described,  thus  making  a  disposition  of  nine 
fourteenths.  Farther  on  in  the  same  clause  she  says, — "The 
remaining  five  fourteenths  of  my  estate  ...  I  give,"  &c., 
making  a  disposition  of  that  fraction  and  no  more,  and  the  will 
contains  no  residuary  clause.  The  erasures  and  interlineation 
were  as  follows :  A  light  line  was  drawn  with  a  pencil  through 
the  word  "fourteenth"  in  the  first  quotation  above,  and  the  word 
"twelfth"  written  above  it  with  a  pencil.  Then  the  following 
words  were  erased  by  alight  pencil  mark  drawn  through  them: 
"Edmund  L.  B.  Gardiner,  Susan  I.  Gardiner  both  of  Passaic  New 
Jersey  children  of  my  nephew  George  A.  Gardiner." 

The  will  came  up  for  probate  in  solemn  form  November  12, 
1888,  and  the  judge  of  probate  thereupon  entered  a  decree  approv- 
ing and  allowing  it,  to  which  decree  was  added  the  following : 
"And  whereas  the  said  Elizabeth  D.  Cutler,  after  making  said 
will,  made  certain  erasures  and  interlineations  in  the  same ;  it  is 
adjudged  and  decreed  that  the  word  'twelfth'  interlined  is  not  in 
law  a  part  of  said  will,  not  having  been  inserted  in  the  presence  of 
three  witnesses,  as  required  by  law,  and  that  the  word  'four- 
teenth' erased,  for  which  said  word  'twelfth'  was  substituted,  is 
a  part  of  said  will,  and  the  following  words  erased,  namely,  'Ed- 
mund L.  B.  Grardiner,  Susan  I.  Gardiner,  both  of  Passaic,  N.  J., 
children  of  my  nephew,  George  A.  Gardiner,'  are  not  in  law  a 
part  of  said  will,  said  words  having  been  erased  with  the  intention 
on  the  part  of  the  said  Elizabeth  D.  Cutler  to  revoke  the  legacies 
to  said  persons  whose  names  are  erased ;  and  that  said  instrument 
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be  proved  and  allowed  as  the  last  will  and  testament  of  Elizabeth 
D.  Cutler,  and  so  be  recorded  in  accordance  with  this  decree:" 
from  which  this  appeal  was  taken  by  Edmund  L.  B.  Gardiner  and 
Susan  I.  Gardiner. 

Marston  ^  Emtman  and  Wiggin  ^  Femald^  for  the  executor. 

Frink  ^  Batchelder^  for  the  appellants. 

Blodgett,  J.  The  statute  of  wills  provides  that  "No  will  shall 
be  effectual  to  pass  any  real  or  personal  estate,  or  to  change  or  in 
any  way  affect  the  same,  unless  made  by  a  person  of  the  age  of 
twenty-one  years,  of  sound  mind,  in  writing,  signed  and  sealed  by 
the  testator,  or  by  some  person  in  his  presence  and  by  his  express 
direction,  and  attested  and  subscribed  in  his  presence  by  three  or 
more  credible  witnesses;"  and  that  "no  will  or  clause  thereof 
shall  be  revoked  unless  by  some  other  valid  will  or  codicil,  or  by 
some  writing  executed  in  the  same  manner,  or  by  cancelling,  tear- 
ing, obliterating,  or  otherwise  destroying  the  same  by  the  testator, 
or  by  some  person  by  his  consent  and  in  his  presence."  G.  L., 
c.  193,  ss.  6,  14.  The  mode  of  revoking  a  will  is  therefore  as  defi- 
nitely prescribed  by  the  statute  as  the  mode  of  making  it;  and  no 
essential  part  of  the  one  can  be  dispensed  with  any  more  than  the 
other. 

The  first  question  for  adjudication  presented  by  this  case  arises 
from  the  attempt  of  the  testatrix  to  increase  a  smaller  devise  to  a 
larger  one  by  substituting  "  twelfth "  for  "fourteenth"  by  inter- 
lineation and  erasure.  While  in  one  sense  this  was  a  revocation 
by  the  testatrix  of  what  she  had  previously  done,  in  the  true  sense 
it  was  an  alteration.  To  revoke  a  testamentary  disposition  is  to 
annul  it,  so  that  in  legal  contemplation  it  ceases  to  exist  and  be- 
comes as  inoperative  as  if  it  had  never  been  written.  But  when 
by  the  substitution  of  certain  words  for  others  a  different  meaning 
is  imparted,  there  is  not  a  mere  revocation.  There  is  something 
more  than  the  destruction  of  that  which  has  been  antecedently 
done.  There  is  a  transmutation,  by  which  a  new  clause  is  created. 
There  is  another  and  a  different  testamentary  disposition,  which, 
to  have  validity,  must  be  authenticated  by  the  observance  of  the 
statutory  requirements.  E^chbach  v.  Collins^  61  Md.  478 — S.  (7., 
48  Am.  Rep.  123,  129. 

It  follows  that  the  failure  of  the  testatrix  to  execute  her  pur- 
pose in  the  manner  prescribed  by  the  statute  («.  6)  prevented  it 
from  going  into  effect  as  a  testamentary  disposition ;  and  as  it  is 
apparent  that  she  had  no  intent  to  revoke  except  by  way  of  altera- 
tion, and  the  word  erased  not  having  been  so  obliterated  as  to  be 
illegible,  there  was  no  revocation,  and  the  will  remained  intact  as 
before.  Jackaon  v.  Holloway^  7  Johns.  394 ;  McPherson  v.  Clark^ 
3  Bradf.   92 ;  Quinn  v.   Quinn,  1  Th.  &  C.  437 ;   Wolf  v.  BoU 
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linger,  62  111.  868 ;  Wright  v.  Wright,  6  Ind.  889;  Penniman's  Ap- 
peal, 20  Minn.  245— aS^.  C,  18  Am.  Rep.  868;  Stover  v.  Kendall, 

1  Cold.  557;  Bethell  v.  Moore,  2  Dev.  &  Bat.  816;  Wheeler  v. 
Bent,  7  Pick.  61;  Short  v.  AS'mf^A,  4  East  418;  Kirke  v.  JKrAre,  4 
Russ.  485 ;  Martins  v.  Gardiner,  8  Sim.  78 ;  iocie  v.  James,  11 
M.  &.  W.  901;  2  Am.  Lead.  Cas.  (5th  ed.)  501 ;  Redf.  Wills  825, 
826;  Eschhach  v.  Collins,  supra;  Pringle  v.  M^Pherson,  2  Brev. 
279.  In  other  words,  the  effect  of  the  alteration  is  the  same  as 
it  would  have  been  had  it  been  made  by  a  codicil  imperfectly 
executed. 

The  remaining  question  is  as  to  the  effect  upon  the  appellants 
of  the  cancellation  of  their  names  from  the  list  of  legatees  named 
in  the  firat  clause  of  the  third  article  of  the  will.  The  appellants 
contend  that  it  had  no  effect,  while  the  executor  contends  that  it 
effected  a  revocation. 

We  think  the  contention  of  the  appellants  must  be  sustained. 
Cancelling  and  obliterating  have  always  been  considered  peculiarly 
equivocal  acts  of  revocation  (Dan  v.  Brown,  4  Cow.  490,  Smith  v. 
Cunningham,  1  Add.  Ecc.  455),  and  eminent  authorities  hold  that 
where  a  pencil  instead  of  a  pen  is  used,  the  cancellation  is  prima 
facie  deliberative,  and  not  final.     1  Jarm.  Wills  (5th  Am.  ed.)  291 ; 

2  Gr.  Ev.,  s.  681,  and  cases  cited.  If  this  be  so,  it  is  decisive  of 
the  contention,  because  no  collateral  evidence  is  presented  which 
rebuts  the  presumption.  On  the  contrary,  the  lightness  of  the 
pencil  lines,  and  the  failure  to  change  "fourteenths"  to  "twelfths" 
m  the  succeeding  clause,  tend  strongly  to  show  that  the  act  of  the 
testatrix  was  conditional  merely. 

But  it  is  not  necessary  to  invoke  the  doctrine  of  Jarman  and  of 
Greenleaf.  There  are  other  and  more  satisfactory  reasons  which 
lead  to  the  same  result.  The  competency  of  a  testator  to  make 
revocation  of  a  devise  by  the  simple  erasure  or  cancellation  of  the 
name  of  the  devisee  is  undoubted  ;  but  when  the  act  of  cancella- 
tion is  n(5t  a  substantive,  independent  act,  but  is  connected  with 
and  dependent  upon  another,  and  both  form  but  one  transaction, 
the  entire  design  and  purpose  must  be  considered  in  order  to  ascer- 
tain whether  a  revocation  has  been  accomplished.  When  this  is 
done  in  the  case  before  us,  it  is  at  once  apparent  that  the  cancella- 
tion in  question  must  be  considered  in  connection  with  the  preced- 
ing erasure  and  interlineation,  and  may  properly  be  treated  as 
relative  or  dependent  thereon,  because  all  the  evidence  indicates 
that  the  only  purpose  of  the  testatrix  was  to  make  a  new  disposi- 
tion as  to  a  portion  of  her  property.  There  is  no  reason  whatever 
to  suppose  that  she  would  have  revoked  the  legacies  to  the  appel- 
lants if  she  had  been  aware  that  the  proposed  disposition  could  not 
be  carried  into  effect ;  but,  on  the  other  hand,  the  fair  presump- 
tion is,  that  her  wishes  with  regard  to  her  property  as  originally 
expressed  would  have  remained  unchanged,  in  the  absence  of  any 
known  reason  for  changing  them.     And  this  presumption  is  further 
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strengthened  by  the  fact  that  otherwise  there  would  be  an  intes- 
tacy as  to  the  two  fourteenths  of  the  estate  bequeathed  to  the 
appellants,  for  there  is  no  residuary  clause  into  which  it  can  prop- 
erly fall,  or  into  which  the  testatrix  intended  it  should  fall.  It  is 
clear  that  the  testatrix  did  not  contemplate  an  intestacy  as  to  any 
part  of  her  estate.  She  evidently  intended  to  make  a  testamen- 
tary disposition  of  the  whole  of  it ;  and  upon  well  settled  prin- 
ciples her  intention  may  be  effectuated.  "  When  a  portion  of  a 
will  is  cancelled  with  a  view  to  a  new  disposition  of  the  property, 
and  the  proposed  disposition  fails  to  be  carried  into  effect,  the  pre- 
sumption in  favor  of  the  cancelling  will  be  repelled,  and  the  will 
will  stand  as  originally  framed."  PennimarCs  Appeal^  2  Am. 
Lead.  Cas.,  Short  v.  Smithy  Bethell  v.  Moore^  McPherson  v.  Clark^ 
Wolf  v.  Bollinger^  2tJid  Uschbach  v.  Collins^  supra. 

We  are  therefore  of  opinion,  and  without  regard  to  the  pre- 
sumption arising  from  the  manner  of  its  performance,  that  as  the 
cancellation  was  not  done  with  intent  to  revoke  the  bequests  to 
the  appellants  simply,  but  with  intent  to  make  a  new  disposition 
of  a  portion  of  the  testatrix's  estate,  which  failed  of  accomplish- 
ment, the  cancelling,  which  was  done  only  in  the  view  of  and  in 
order  to  effect  that  object,  should  be  esteemed  for  nothing,  and  be 
considered  as  not  having  been  done  absolutely,  but  only  condition- 
ally and  upon  the  proposed  disposition  being  made  effectual.  To 
give  it  effect  under  the  circumstances  would  not  only  be  against 
the. authorities,  but  would  thwart  the  actual  intention  of  the  testa- 
trix, and  make  her  intestate  as  to  one  seventh  of  her  estate,  when 
a  contrary  intent  is  plainly  manifested  in  her  will.  Wolf  v.  Bollin- 
ger^ 9upra. 

The  decree  of  the  probate  court  upon  this  branch  of  the  case  is 
reversed,  and  the 

Appeal  sustained, 

Bingham,  J.,  did  not  sit:  the  others  concurred. 


Portsmouth  Gas  Light  Co.  v.  Shanahan. 

The  charter  of  a  gas-light  company  gave  them  the  right  to  lay  pipes  in  the 
streets  of  a  city,  the  consent  of  the  city  authorities  being  first  obtained; 
and  such  consent  having  been  obtained,  pipes  were  laid  accordingly. 
Afterwards,  in  building  a  sewer  in  one  of  the  streets,  due  care  being 
used  not  to  injnre  the  pipes,  they  were  necessarily  uncovered,  and  injured 
to  some  extent,  whereby  the  company  suffered  damage.  Held^  that 
neither  the  city,  nor  its  contractor  doing  the  work,  was  liable  for  the 
damage. 
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Case,  for  injuries  to  the  plaintiffs'  gas  pipes,  caused  by  the 
defendant's  negligence  in  constructing  a  sewer,  with  a  count  in 
trespass  for  the  same  injuries'. 

The  plaintiffs  are  a  corporation  authorized  "  to  lay  gas  pipes  in 
any  of  the  public  streets  or  highways  in  the  city  of  Portsmouth, 
the  consent  of  the  authorities  of  said  city  having  first  been  therefor 
obtained,  and  to  relay  and  repair  the  same,  subject  to  such  regula- 
tions as  to  the  health  and  safety  of  the  citizens  and  the  security  of 
the  public  travel  as  may  be  prescribed  by  the  authorities  afore- 
said, '  and  prior  to  1885,  with  the  consent  of  the  city  council,  laid 
the  pipes  in  question.  In  1885  the  city  contracted  with  the 
defendant  to  build  a  sewer  through  Deer  street.  The  defendant 
executed  the  work  with  due  care  to  prevent  injury  to  the  plain- 
tiff's pipes,  and  to  avoid  uncovering  or  undermining  them.  It  was 
necessary  to  use  explosives  in  blasting  ledges,  and  by  their  use 
some  pipes  were  broken  and  the  gas  escaped.  It  was  also  neces- 
sary from  time  to  time  to  uncover,  expose,  and  undermine  the 
pipes.  The  plaintiffs  seek  to  recover  the  damages  caused  by 
breaking  the  pipes  and  by  the  escape  of  gas,  and  also  for  the 
expense  of  removing  exposed  pipes,  which  would  otherwise  have 
been  broken,  and  of  establishing  temporary  lines  of  surface  pipe 
for  the  supply  of  their  customers. 

C.  Page^  for  the  plaintiffs.  The  plaintiffs  had  authority  from 
the  legislature  to  lay  their  pipes  through  the  streets  of  the  city  of 
Portsmouth,  subject  to  the  consent  of  the  authorities  of  tlie  city. 
This  consent,  without  any  restriction,  qualification,  or  reservation 
as  to  the  right  of  the  city  ever  to  interfere  with  the  pipes,  was 
duly  obtained  in  1851,  ar\d  the  pipes  were  thereupon  laid.  They 
remained  undisturbed  for  over  thirty  years,  until  this  defendant 
dug  them  up  and  interrupted  the  plaintiffs'  use  of  them,  and 
caused  the  plaintiffs  damage  to  the  amount  of  $779.38,  as  found 
by  the  referee. 

The  defence  is,  that  the  defendant  was  a  contractor,  building  a 
sewer  for  the  city,  which  an  engineer  in  the  employ  of  the  city 
had  located  on  a  line  near  the  plaintiffs'  pipes,  and  in  building  tlie 
sewer  on  this  line  the  defendant  was  necessarily  obliged  to  cause 
this  damage.  The  mode  of  laying  out  and  building  a  public 
sewer  and  assessing  damages  to  persons  damaged  is  fixed  by 
statute,  but  no  attempt  was  made  to  follow  it  in  this  case.  G.  L., 
c,  78,  88,  6,  13.  The  mayor  and  aldermen  are  the  tribunal  to 
decide  upon  the  necessity  for  a  sewer,  and  are  authorized  to  build 
it.  The  city  council  have  nothing  to  do  with  it.  Here  the  city 
council  passed  a  vote  to  build  a  sewer.  The  aldermen  gave  no 
notice,  and  did  not  attempt  to  assess  anybody's  damages. 

The  defendant's  claim  is,  that  he,  under  his  contract  with  the 
city,  had  the  right  in  building  this  sewer  to  dig  up  and  destroy 
the  plaintiffs'  pipes  wherever  he  found  it  reasonable  or  necessary 
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so  to  do,  without  making  any  compensation  therefor  whatever,  the 
result  being  described  by  "that  most  unsatisfactory  of  all  legal 
phrases,  damnum  absque  injuria,^^  This  broad  claim  I  cannot  find 
to  be  justified  by  any  decision  or  opinion  of  any  court,  and  the 
defendant  in  his  brief  fails  to  cite  any  such  case.  It  is  grossly 
unjust  and  unreasonable,  and  contrary  to  the  principle — than 
which  none  is  more  salutary — that  private  property  cannot  be 
taken  for  private  uses  without  the  owner's  consent,  nor  for  public 
uses  without  compensation.  In  this  regard  the  supreme  power  of 
the  state  is  powerless  against  the  humblest  individual.  This  claim 
must  carry  with  it  the  necessary  proposition,  that  though  the 
plaintiffs  owned  their  pipes  before  they  were  laid  under  the  street, 
yet  when  they  had  been  laid  there  with  the  full  consent  of  the 
city,  they  became  in  some  waV  forfeited  to  the  city,  or  the  city 
obtained  the  right  to  them,  whenever  it  chose  to  undertake  a  pub- 
lic work  that  might  require  their  removal  or  any  interference  with 
them,  though  this  work  had  no  connection  with  the  keeping  of  the 
street  in  repair  for  public  travel.  It  follows,  that  if  it  was  deemed 
by  the  city  necessary  or  proper  to  remove  the  pipes  altogether,  it 
could  do  so,  and  utterly  destroy  the  plaintiffs'  business  without 
compensation.  It  even  follows  that  if  the  plaintiffs  are  bound  to 
remove  their  pipes  whenever  the  city  requires,  they  may  be 
removed  by  the  cit3%  and  the  plaintiffs  may  be  compelled  to  pay  to 
the  city  the  cost  of  such  removal  in  addition  to  having  their  business 
utterly  ruined.  Nobody  denies  the  right  of  the  city  to  abate  a 
nuisance,  if  the  plaintiffs'  pipes  become  one ;  and  nobody  denies 
the  liability  of  the  plaintiffs  for  obstructing  public  travel  in  the 
streets,  if  they  should  allow  their  pipes  to  make  such  obstruction. 
We  simply  claim  that  so  long  as  the  plaintiffs'  pipes  are  properly 
kept  and  maintained,  and  do  not  obstruct  or  interfere  with  public 
travel,  nobody  can  disturb  them  without  compensation.  If  our 
claim  is  not  the  correct  one,  then  the  plaintiffs'  property  is  of  very 
little  value,  and  its  tenure  of  existence  very  precarious. 

I.  We  do  not  suppose  it  can  be  denied  that  the  plaintiffs  had 
some  right  of  property  in  the  line  of  pipes  destroyed.  Eaton  v. 
Railroad^  51  N.  H.  504,  511-515,  and  cases  cited.  There  is  no 
occasion  to  cite  authorities  to  the  point  that  this  property,  whether 
corporeal  or  incorporeal,  could  be  taken  only  by  the  exercise  of  the 
right  of  eminent  domain.     Bill  of  Rights,  art.  12. 

Chicago  ^  N,  W.  It.  Co.  v.  Jefferson^  14  Brad.  615,  was  a  case 
similar  to  ours,  where  the  plaintiffs'  railroad  had  been  laid  in  the 
streets  under  authority  from  the  legislature,  and  the  defendants 
undertook  to  dig  under  the  track  and  disturb  the  same  in  buildiixg 
a  sewer.  The  court  promptly  enjoined  the  defendants,  and  said, — 
"  This  easement  is  a  property  right,  and  it  is  as  much  protected 
from  unlawful  invasion  as  any  other  property,  nor  can  it  be  taken 
or  damaged  for  public  use  without  just  compensation."  And  when 
the  attempt  is  made  to  take  property,  by  whatever  name  called. 
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under  this  right,  the  forms  of  law  prescribed  by  the  legislature 
must  be  strictly  observed,  and  the  burden  is  on  the  defendant  to 
show  such  observance,  which  he  has  not  attempted  to  do.  Cate  v. 
Catey  44  N.  H.  212.  The  city  had  no  more  right  to  disturb  the 
plaintiflFs'  pipes  in  order  to  build  a  sewer,  by  vote  of  the  city  coun- 
cil, than  any  private  individual  or  corporation  had. 

But  we  go  further,  and  confidently  assert  that  the  city  could  not 
invade  the  plaintiffs'  rights  in  any  possible  way,  in  order  to  build 
a  sewer,  without  due  compensation  for  such  invasion.  "  The  build- 
ing of  a  sewer  is  outside  of  and  foreign  to  the  proper  uses  of  a 
highway  as  such,"  though  it  may  be  lawful  to  build  the  sewer. 
C,  ^  ^,  W.  R.  Co,  V.  Jefferson^  supra,  "  It  is  a  use,  legitimate 
enough  in  itself,  but  still  a  use  not  implied  from  the  laying  out  of 
the  street."     Shavmeetown  v.  Mason^  82  111.  337. 

A  corporation  has  no  more  legal  rights  to  injure  an  individual 
than  a  private  person  has.  ''  If  an  individual,  exercising  his  law- 
ful powers,  commit  an  injurv,  the  action  on  the  case  is  a  familiar 
remedy ;  if  corporations,  acting  within  the  scope  of  their  authority, 
should  work  wrong  to  another,  the  same  principle  of  ethics 
demands  of  them  to  repair  it,  and  no  reason  occurs  to  the  court 
why  the  same  remedy  should  not  be  applied  to  compel  justice 
from  them."  Rhodes  v.  Cleveland^  10  Ohio  169;  McCombs  v. 
Akron,  16  Ohio  475. 

In  Baron  v.  Baltimore,  2  Am.  Jur.  203,  it  is  said, — "  The  defend- 
ants are  trustees  for  the  public  interest  for  their  own  benefit,  and 
ought  to  answer  as  an  individual  to  the  person  at  whose  expense 
they  are  benefited."  Lawrence,  J.,  in  Nevins  v.  Peoria^  41  111. 
502,  508-612,  said,^"  We  can  solve  more  easily  and  safely  ques- 
tions of  this  character  if  we  take  pains  to  free  our  minds  from  the 
false  notion  that  a  municipality  has  some  indefinable  element  of 
sovereign  power,  which  takes  from  the  property  of  the  citizen,  as 
against  its  aggressions,  the  protection  enjoyed  against  the  aggres- 
sions of  a  natural  person.  .  .  .  The  same  law  that  protects  my 
right  of  property  against  invasion  by  private  individuals,  must 
protect  it  from  similar  aggression  on  the  part  of  municipal  corpora- 
tions. ...  It  is  undoubtedly  important  that  our  cities  should 
improve  rapidly,  and  be  able  to  carry  onward  large  systems  of 
drainage  and  grading,  but  in  the  attainment  of  these  ends  they 
cannot  be  permitted  to  sacrifice  the  property  of  the  humblest  citi- 
zen without  compensation.  ...  A  city,  in  the  management  of 
corporate  pmperty,  must  be  held  to  the  same  responsibilities  that 
attach  to  individuals  for  injury  to  the  property  of  others."  There 
is  no  similarity  between  our  claim  for  compensation  and  that  of  an 
owner  of  land  adjacent  to  the  street  for  damages  arising  from  a 
public  use  of  the  street  other  than  travel.  His  right  to  compensa- 
tion might  be  denied  because  compensation  had  been  once  made 
for  his  land  and  the  servitude  to  which  it  had  been  subjected. 
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11.  The  legislature  possesses  a  control  over  public  highways 
paramount  to  that  of  towns.  It  had  the  power  to  give  the  plain- 
tiffs the  right  to  lay  pipes  in  the  streets  of  Portsmouth  regardless 
of  the  consent  of  the  city.  In  this  case,  the  legislature  saw  fit  to 
make  the  grant  subject  to  the  consent  of  the  city,  but  imposed  no 
other  restriction  upon  it ;  and  in  giving  this  consent  the  city  did 
not  alter  or  impair  the  plaintiffs'  grant,  and  did  not  attempt  to  do 
so.  The  legislature  represents  the  public — all  the  people  of  the 
state — and  it  has  the  right  to  obstruct  or  prevent  public  travel 
upon  the  street,  or  discontinue  the  same,  if  in  its  opinion  it  is  for 
the  general  welfare ;  and  nobodv  can  prevent  it.  People  v.  WaUh^ 
96  111.  232;  Fox  v.  Kendall,  97  111.  72  ;  State  v.  Hampton,  2  N  H. 
22 ;  Dover  v.  Portsmouth  Bridge,  17  N.  H.  200  ;  Wales  v.  Stetson^ 
2  Mass.  146. 

The  plaintiffs  then  hold  the  right  (whether  granted  wisely  or 
unwisely  being  immaterial)  to  lay  and  maintain  their  pipes,  from  a 
power  superior  to  the  city  or  anybody  else  ;  and  it  follows,  that  so 
long  as  these  pipes  are  kept  and  maintained  in  a  lawful  and  proper 
manner,  and  are  not  unsafe  or  injurious  to  the  public,  nobody  but 
that  same  power  can  lawfully  take  away  or  disturb  this  right ;  and 
there  is  no  claim  in  this  case  that  the  pipes  were  not  kept  and 
maintained  in  a  proper  manner.  It  suits  the  defendant's  argument 
in  his  brief  to  pervert  the  facts  by  talking  about  the  privilege 
granted  by  the  city  "  with  the  consent  of  the  legislature."  But 
the  fact  remains  that  the  legislature  granted  the  privilege,  attach- 
ing to  it  a  condition — not  necessarily  attached — that  the  city  con- 
sent. If  this  consent  had  been  a  qualified  one,  conditioned  that 
the  city  should  have  such  rights  of  interference  or  disturbance  as 
should  be  deemed  necessary,  a  different  case  would  be  presented. 
But  no  condition  or  qualification  was  attached  to  the  consent,  and 
the  law  attaches  none. 

In  the  case  of  the  Louisville  City  Railway  Co.  v.  Louisville^  8 
Bush  415,  referred  to  in  the  defendant's  brief,  the  legislative  grant 
expressly  required  the  city  to  regulate  and  control  the  tracks  of  the 
company ;  and  when  the  city  assented  to  the  laying  of  the  tracks,  the 
duties  imposed  upon  it  in  the  act  of  the  legislature  were  in  very 
express  and  particular  terms  reserved  to  it.  The  court  uses  the 
following  language  in  that  case :  '^  The  act  which,  by  the  terms  of 
the  chaiiier  of  the  railway  company,  is  made  to  control  and  limit 
the  power  of  the  general  council  to  contract  with  that  corporation, 
requires  such  council  to  reserve  the  right  to  regulate  and  control 
the  railroad  laid." 

In  tlie  case  at  bar,  the  right  given  the  plaintiffs  by  the  legislature 
to  lay  its  pipes  does  not  interfere  with  the  rights  of  the  public  to  * 
use  the  street  for  travel — the  purpose  for  which  it  was  laid  out. 
For  purposes  other  than  keeping  them  suitable  for  travel  the  city 
has  no  more  rights  in  the  streets  than  any  other  person  has,  unless 
these  rights  are  given  to  it  by  the  legislature.    The  legislature  has 
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given  no  other  rights,  and,  in  this  grant,  imposed  upon  the  city  no 
duty  save  simply  to  consent  or  to  refuse  consent  to  the  laying  of 
the  pipes.  We  do  not  claim,  as  the  defendant  seems  to  hope  we 
should,  that  the  city  could  give  the  right  to  us  to  obstruct  travel  in 
the  streets,  or  could  release  its  rights  to  keep  the  streets  in  repair 
for  travel.  We  do  claim,  however,  that  the  legislature  could  give 
us  that  right.  It  did  give  us  certain  rights,  and  those  rights  are 
all  that  we  claim  to  have. 

III.  The  plaintiffs  having  laid  their  pipes  with  the  unqualified 
consent  of  the  city,  and  having  expended  large  sums  of  money 
thereon,  have  an  easement  as  against  the  city  which  cannot  be  dis- 
turbed without  compensation.  1  Add.  Torts  186,  and  cases  cited ; 
Woodbury  v.  ParsUey,  7  N.  H.  237.  It  may  well  be  that  the 
plaintiffs  would  never  have  laid  their  pipes  had  the  consent  been 
qualified  with  such  a  reservation  in  favor  of  the  city  as  is  claimed 
by  it,  or  had  been  laden  with  such  a  burden  as  the  defendant 
attempts  to  impose.  Indeed,  it  is  probable  that  the  pipes  would 
never  have  been  laid  in  such  case.  No  corporation  could  afford  to 
lay  them.  No  question  arises  as  to  the  right  of  the  public  to  use 
the  streets  for  travel,  nor  as  to  the  right  of  the  city  to  keep  the 
streets  in  repair  for  such  travel.  The  city  did  not  attempt  to  give 
away  these  rights,  and  could  not  have  done  so.  It  may  even  be 
that  the  city  could  not,  as  against  itself,  give  any  other  right  or 
easement  in  the  highway  that  would  not  be  subject  to  such  dis- 
turbance as  the  city  should  be  compelled  by  law  to  make,  even  to 
the  building  of  a  sewer.  But  in  this  case  the  city  voluntarily,  on 
its  own  motion,  for  its  own  accommodation,  and  without  legal  com- 
pulsion, built  a  sewer,  and  in  order  to  save  expense  used  the  street 
as  the  place  for  its  location,  and  that  part  of  the  street  where  it 
knew  the  plaintiffs'  pipes  were  laid.  Towle  v.  Railroad^  17  N.  H. 
619,  523.  The  agreement  of  the  city  to  consent,  and  the  laying  of 
the  pipes  by  the  plaintiffs  thereunder,  for  the  benefit  of  all  the 
citizens  and  the  public  as  well  as  the  municipality  itself,  resulted 
in  an  executed  contract,  binding  thereafter  upon  the  city,  and  estop- 
ping it  from  doing  what  it  now  claims  the  right  to  do. 

Frink  ^  Batchelder^  for  the  defendant.  The  city  voted  to  build 
the  sewer,  and  located  it.  It  was  a  city  enterprise,  and  one  which 
the  city  had  not  only  the  legal  right  to  undertake  and  consum- 
mate, but  one  that  was  incumbent  upon  it  if  the  public  convenience 
or  the  preservation  of  the  public  health  required  its  construction. 
G.  L.,  c.  78,  «.  6.  The  construction  of  the  sewer  through  the  streets 
of  the  city  was  a  lawful  use  of  the  public  street,  independent  of 
statute.  Traphagen  v.  Jersey  City^  29  N.  J.  Eq.  206 ;  Stoudinger 
V.  Newark,  28  N.  J.  Eq.  187 ;  Ang.  High.,  3d  ed.,  p.  93,  n>ote. 

The  authority  conferred  upon  the  officers  of  the  city  to  deter- 
mine where  the  sewer  should  be  built  was  a  judicial  power  involv- 
ing the  exercise  of  a  large  discretion,  and  considerations  affecting 
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the  public  health  and  general  convenience.     Murphy  v.  Lowell^ 
128  Mass.  397.     Thus  we  have  two  propositions  to  start  with  : 

(1)  It  was  the  right  and  duty  of  the  city  to  construct  a  public 
sewer,  if  the  public  convenience  or  health  demanded. 

(2)  The  municipal  authorities,  in  the  location  of  the  sewer,  acted 
in  a  quad  judicial  character. 

Although  the  defendant  was  an  independent  contractor,  yet,  so 
far  as  the  construction  of  the  sewer  upon  the  route  located  by  the 
city  was  concerned,  he  acted  under  the  authority  of  the  city,  and 
had  the  same  rights  and  protection  as  the  city  itself  would  have 
had  if  it  had  performed  the  labor  by  its  own  immediate  workmen. 

The  plaintifiEs'  contention  is,  that  notwithstanding  the  general 
power  of  the  city  to  construct  a  sewer  in  such  localities  as  it  may 
deem  judicious,  yet  by  reason  of  the  authority  granted  the  plain- 
tiffs by  the  city,  with  the  consent  of  the  legislature,  to  lay  its  pipes 
under  the  streets,  it  acquired  an  easement  in  the  streets  that  can- 
not be  disturbed  without  compensation,  nor  destroyed.  The  answer 
is  obvious, — that  this  easement  was  a  qualified  one,  subject  to  any 
lawful  and  reasonable  use  of  the  street  by  the  city  for  the  public 
good ;  or,  if  the  plaintiff  company  had  an  easement  in  the  street, 
it  can  stand  no  better  in  the  law  than  an  individual  owner  of  prop- 
erty who  receives  injury  in  the  reasonable  use  of  the  highway  by 
a  municipality  for  a  public  improvement  within  the  purposes  to 
which  the  street  was  dedicated. 

For  the  purposes  of  the  argument,  we  may  concede  that  the  city, 
with  the  consent  of  the  legislature,  could  grant  to  the  Gas  Com- 
pany authority  to  lay  its  pipes  in  the  public  streets ;  and  what- 
ever might  be  its  effect  on  the  adjoining  land-owner,  it  bound  the 
city  within  the  legal  limitations  of  the  grant.  But  none  the  less 
the  grantee  must  have  taken  the  privilege  with  its  reasonable  bur- 
dens, and  the  grant  is  to  receive  a  reasonable  construction  according 
to  the  situation  of  the  parties  and  their  relative  relations  ana 
rights.  The  Gas  Company  is  a  private  corporation.  The  city 
holds  its  interests  in  the  public  streets  for  a  public  use.  Any  pri- 
vate use  of  the  streets  must  be  subordinate  to  the  public  rights. 
Thus,  it  would  hardly  be  contended  that  the  city  could  license  a 
private  corporation  to  erect  structures  or  lay  pipes  in  its  streets 
80  as  to  interrupt  public  travel,  or  that  it  could  release  its  rights 
to  disturb  such  structures  or  pipes  if  repairs  upon  the  highway, 
necessary  to  render  it  suitable  for  travel,  demanded  it.  It  is  just 
as  lawful  a  use  of  the  highway,  if  the  public  convenience  or  the 
preservation  of  the  public  health  demands  it,  to  lay  a  sewer 
through  it  as  to  grade  it  for  travel.  The  street  was  laid  out  for 
the  public  use.  The  municipality  has  the  power  to  exercise  cer- 
tain authority  over  the  street  for  the  public  good,  but  it  can  do 
nothing  to  abridge  the  rights  of  the  public  in  the  street. 

The  legislature  did  not  attempt  to  confer  any  rights  upon  the 
plaintiffs  without  the  consent  of  the  city,  or  to  abridge  the  control 
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of  the  latter  over  its  streets.  The  legislative  authority  to  lay  their 
pipes  in  the  streets  was  merely  a  consent  on  the  part  of  the  legis- 
lature to  such  use  of  the  streets.  If  the  plaintifFs'  contention  is 
the  correct  one,  then  the  city  granted  to  the  plaintiffs  a  perpetual 
right  in  the  street.  It  abdicated  its  power  to  repair  the  street,  to 
change  the  grade  if  it  became  necessary  to  accommodate  the  pub- 
lic travel,  to  remove  ledges  therein,  or  do  any  other  act  in  the 
street  however  necessary  for  the  accommodation  of  the  public,  if 
it  interfered  with  the  plaintiffs'  pipes. 

Our  construction  is,  that  the  plaintiffs  have  the  liberty  to  lay 
their  pipes  in  the  street,  subject  to  the  right  of  the  city  to  disturb 
them,  in  a  reasonable  manner,  in  the  reasonable  discharge  of  any 
of  its  legal  powers  or  obligations  for  the  public  good,  within  the 
uses  for  which  it  holds  the  streets.  These  respective  rights  are  to 
be  reasonably  enjoyed ; — neither  party  can  destroy,  or  unreasonably 
or  unnecessarily  impair,  the  rights  and  privileges  of  the  other. 
Wharf  Co,  v.  Portland^  67  Me.  46.  The  disturbance  of  the  plain- 
tiffs' right  was  necessary  in  the  exercise  of  the  defendant's  public 
duties,  and  was  but  temporary.  '*  The  state  and  the  city  councils, 
or  their  agents,  had  full  power  over  the  highways  of  the  city  to 
improve  them  foe  the  uses  for  which  they  were  made  highways, 
and  the  construction  of  the  sewer  under  the  general  statutes  was 
an  exercise  of  that  power."  Transportation  Co.  v.  Chicago^  99 
U.S.  640. 

The  statute  imposes  on  the  city  the  obligation  to  keep  its  streets 
in  repair,  and  the  law  imposes  a  liability  upon  the  city  by  reason 
of  any  injury  arising^  from  its  negligence  to  keep  its  sewers  in 
proper  condition.  Rowe  v.  PortsmoiUh^  56  N.  H.  291.  If  the 
plaintiffs'  contention  that  it  has  an  easement  which  protects  its 
pipes  from  disturbance  is  correct,  then  it  follows  that  in  case  the 
road-bed  or  sewer  drains  should  ever  need  repairing  the  city  could 
not  put  them  in  order  to  the  disturbance  of  the  plaintiffs'  works. 
So  tne  conclusion  would  follow,  that  the  city,  without  compensa- 
tion, has  abdicated  its  right  to  occupy  the  street  for  necessary  and 
reasonable  public  purposes  to  the  Gas  Company.  The  Gas  Com- 
pany, without  compensation,  has  received  from  the  city  an  unlim- 
ited and  an  irrevocable  grant  of  an  easement,  for  the  necessary 
and  reasonable  disturbance  of  which  it  can  demand  compensation 
from  the  city.  The  case  of  L.  C.  Ry,  Co,  v.  Louisville^  8  Bush 
415-423,  is  very  like  the  one  under  consideration.  In  that  case 
the  legislature  authorized  the  L.  G.  Ry.  Co.  to  lay  its  tracks 
through  the  streets  of  Louisville,  subject  to  the  selection  by  the 
city  of  the  streets  in  which  the  tracks  were  to  be  laid,  and  the 
regulation  of  the  mode,  etc.,  of  placing  them.  The  city  granted 
authority  to  the  company  to  lay  its  tracks  in  the  streets  and  in  the 
manner  they  were  laid.  The  city,  desiring  to  make  some  improve- 
ments in  a  certain  street,  notified  the  company  to  remove  its  tracks 
for  the  time  being,  which  the  company  declined  to  do.     The  ques- 
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tions  determined  were,  whether  the  company  should  remove  its 
tracks  to  enable  the  city  to  execute  its  work  upon  the  streets,  and 
whether  it  was  entitled  to  compensation  for  the  disturbance  of  its 
tracks.  The  court  held  that  the  company  took  its  privilege  of 
laying  its  tracks  in  the  streets,  subject  to  the  reasonable  use  thereof 
by  the  city  for  the  purposes  to  which  they  were  dedicated,  and 
hence  was  entitled  to  no  compensation.  See,  also,  Appeal  of  N, 
B.  ^  M.  R.  B.  Co.,  32  Cal.  499. 

mihau  V.  Sharp,  27  N.  Y.  611  (S,  C,  84  Am.  Dec.  314),  differs 
from  the  case  at  bar  in  this, — that  the  common  council,  without 
any  legislative  authority,  attempted  to  grant  to  Jacob  Sharp  the 
right  to  construct  a  railway  through  Broadway ;  but  the  language 
of  the  court  is  instructive:  "The  resolution  is  void  because  it 
vests  in  the  defendant  an  exclusive  interest  in  the  street  which  the 
common  council  had  no  power  to  convey,  and  to  .divest  the  cor- 
poration of  the  exclusive  control  over  the  street,  which  has  been 
given  to  it  as  a  trust  for  the  benefit  of  the  public,  and  which  it  is 
not  authorized  to  relinquish."  If,*  instead  of  an  attempted  gmnt 
amounting  to  an  easement  in  the  soil  of  the  street  of  the  city,  sub- 
ject only  to  the  reasonable  use  of  the  street  for  the  purposes  to 
which  it  was  dedicated,  it  should  be  contended  that  the  liberty  of 
laying  its  pipes  in  the  streets  was  a  license  conveying  no  freehold 
interest  in  the  streets,  but  irrevocable  because  executed,  then  it 
is  only  another  way  of  putting  the  defendant's  proposition  to  say 
that  the  license  was  revocable  to  the  extent  that  the  reasonable 
use  of  the  streets  should  demand  such  a  revocation.  The  licensees 
must  have  understood  that  they  took  their  rights  to  lay  their  pipes 
subject  to  any  lawful  and  reasonable  use  of  the  streets  by  the  city. 
In  the  present  emergency  there  was  required  only  a  temporary 
disturbance  of  the  plaintiffs'  works;  and  to  that  extent  the  license 
was  revocable  upon  notice,  and  the  city  had  no  power  to  grant  a 
license  not  subject  to  such  a  revocation.  National  Water-  Works 
Co.  V.  CitT/  of  Kansas,  28  Fed.  Rep.  921,  is  exactly  in  point. 

Carpenter,  J.  The  city  had  authority  to  construct  the  sewer. 
G.  L.,  c.  48,  s.  8,  c.  78,  «.  6.  If  the  plaintiffs  have  any  interest  or 
easement  in  the  soil  of  the  city  streets,  no  part  of  it  was  taken  for 
the  sewer.  They  have  now  the  same  unimpaired  right  or  interest 
which  Ihey  had  before  the  sewer  was  constructed.  No  damages 
could  have  been  awarded  the  plaintiffs  for  a  taking  of  their  prop- 
erty under  the  law  of  eminent  domain  (G.  L.,  c.  48,  «.  8,  c.  78, 
s.  13),  if  all  that  happened  in  the  process  of  building  the  sewer 
had  been  foreseen.  Kennett's  Pet,,  24  N.  H.  139 ;  Pet.  of  Mt. 
Washington  Boad  Co.,  35  N.  H..  134;  Eaton  v.  B.  C.  ^  M.  B.  B., 
61  N.  H.  504;  Thompson  v.  Androscoggin  Co.,  54  N.  H.  545. 
The  right  of  the  city  to  build  the  sewer  was  at  least  equal  to  that 
of  the  plaintiffs  to  maintain  their  gas  pipes  in  the  street.  Assum- 
iilg  that  their  rights  were  equal,  each  was  bound  so  to  exercise  his 
VOL.  LXV.     17 
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right  as  not  unnecessarily,  unreasonably,  or  negligently  to  inter- 
fere with  the  other's  right,  and  would  not  be  liable  in  damages  so 
long  as  he  did  so.  Nhtional  Water-Works  Co.  v.  City  of  Kansas^ 
28  Fed.  Rep.  921.  It  is  found  that  the  use  of  explosives,  and  the 
uncovering,  exposure,  and  undermining  of  the  plaintiffs'  pipes,  by 
the  defendant,  were  necessary ;  in  other  words,  that  the  sewer  could 
not  othei-wise  be  constructed.  The  defendant  was  the  city's  ser- 
vant or  agent.  In  building  the  sewer,  he  could  lawfully  do  what- 
ever the  city  could  do.  He  was  authorized  to  do  what  was  neces- 
sary to  be  done  in  the  construction  of  the  sewer.  He  did  nothing 
more,  and  he  exercised  ordinary  care  to  prevent  injury  to  the 
plaintiffs.  He  was  not  in  fault,  and  is  not  liable.  Brotvn  v.  CoU 
tins,  53  N.  H.  442;  Lyoiis  v.  Child,  61  N.  H.  72;  ffolmes  v.  Mather, 
L.  R.  10  Exch.  261,  268,  269.  A  householder,  whose  dwelling 
was  destroyed  or  injured,  or  who  was  personally  wounded  by  rocks 
blasted  from  the  sewer  by  the  defendant,  could  not  recover  dam- 
ages, unless  the  blasting,  being  in  itself  lawful,  was  negligently 
done — unless  the  defendant  by  ordinary  care  could  have  prevented 
the  injury.     Nashua  Iron  Co.  v.  W.  ^  N.  Railroad,  62  N.  H.  159. 

Judgment  for  the  defendant. 
Blodgett,  J.,  did  not  sit:  the  others  concurred. 


TiBBETTS   V.   HORNE. 

The  record  of  a  chattel  mortgage  is  not  constructive  notice  of  the  title  of 
real  estate. 

Machinery  designed  for  annexation  to  a  mill,  and  mortgaged  as  chattels 
before  annexation,  becomes  a  part  of  the  mortgagor's  mill  when  affixed 
to  it  by  the  mortgagor  with  the  mortgagee's  consent,  and  passes  as  real 
estate  to  a  subsequent  purchaser  of  the  mill  without  notice. 

Bill  in  Equity,  for  an  injunction  against  a  severance  of  a 
steam-boiler,  smoke-stack,  engine,  and  fixtures  from  a  bobbin  mill. 
Facts  agreed.  Waterhouse  &  Frost  bought  the  machinery  of  the 
defendant,  and  gave  him  a  chattel  mortgage  of  it  to  secure  the 
payment  of  the  purchase-money.  Afterwards,  and  before  June 
20,  1887,  they  affixed  it  to  their  mill  in  the  usual  manner.  June 
20, 1887,  they  hired  money  of  the  plaintiff,  and  secured  the  loan 
by  a  mortgage  of  the  land  and  mill  and  the  machinery  in  the 
mill,  the  plaintiff  having  no  knowledge  of  the  chattel  mortgage. 
When  the  defendant  took  his  mortgage,  he  knew  that  Waterhouse 
&  Frost  intended  to  put  the  property  in  their  mill. 
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W.  S.  Pierce^  for  the  plaintiff. 

J?.  V.  Moore  and  J,  A.  Edgerly^  for  the  defendant. 

Doe,  C.  J.  '*  There  is  no  principle  of  public  policy  to  be  sub- 
served by  fostering  the  claim  of  one  man  to  the  enjoyment  and 
exercise  of  a  right  and  interest  in  and  over  the  real  estate  of  an- 
other, at  variance  with  the  record  title  and  apparent  ownership. 
But,  on  the  other  hand,  the  policy  of  the  law  of  this  state  is,  that 
the  public  records  .  .  .  should  show  the  true  state  of  the 
titles.  .  .  .  Whatever  may  be  the  rights  or  the  nature  of  the 
interest  in  respect  to  such  property  [buildings  and  other  structures 
placed  by  A  on  land  of  B]  as  between  the  original  parties  to  the 
contract,  ...  it  seems  to  be  well  settled  that  a  building, 
erected  as  the  one  in  question  was,  would  become  a  fixture  and  a 

f)art  of  the  freehold,  so  as  to  pass  by  the  deed  of  the  owner  of  the 
and  to  2k  bona  fide  purchaser  without  notice.  This  doctrine  has 
been  fully  settled  in  Connecticut.  10  Conn.  375.  To  hold  a  dif- 
ferent doctrine  would  always  leave  the  purchaser  in  doubt  as  to 
the  true  state  of  the  title  to  the  property  which  he  was  purchasing, 
or  the  nature  and  extent  of  the  claims  which  third  persons  might 
have  upon  it.  The  .  .  .  records  would  give  him  no  light 
upon  the  subject.  The  principal  value  of  the  property  might  be 
in  the  buildings,  and  the  purcnase  made  solely  with  reference  to 
them,  and  yet,  after  the  bargain  was  completed  and  the  consid- 
eration paid,  he  might  find  that  a  third  party  owned  the  build- 
ings."   Powers  V.  Dennuon,  30  Vt.  752,  756,  757. 

"The  defendant  Root  must  have  understood,  when  he  sold  the 
property  to  Shants  &  Co.,  that  they  intended  to  put  the  property 
to  use  in  advance  of  the  payment  of  the  price ;  and  from  the  kind 
and  nature  of  the  property  he  must  have  expected  that  in  its  use 
it  must  necessarily  be  annexed  to  the  realty  substantially  in  the 
manner  in  which  it  was,  and  thereby  become  apparently  a  parcel 
of  the  realty.  What  he  knew,  or  had  reason  to  suppose  and  did 
suppose,  was  to  be  done  with  the  property  he  must  be  taken  to 
have  consented  to,  as  he  did  not  object.  Root,  therefore,  having, 
by  implication  at  least,  if  not  expressly,  consented  that  the  prop- 
erty might  be  incorporated  with  the  realty  of  Shants  &  Co.  in  the 
manner  it  was,  and  they  thereby  become  clothed  with  the  apparent 
title  as  incident  to  their  record  title  to  the  real  estate,  whereby 
the  mortgagee  was  misled  and  induced  to  part  with  his  money  on 
the  credit  of  the  property,  the  equity  of  the  mortgagee  is  para- 
mount to  that  of  the  conditional  vendor."  Davenport  v.  Shants^ 
43  Vt.  546. 

"  The  policy  of  our  law  is,  that  titles  to  real  estate  shall  appear 
upon  record,  so  that  all  may  in  this  way  be  informed  where  the 
legal  estate  is.  But  were  this  new  mode  of  conveyance  to  prevail, 
incumbrances  might  frequently  be  found  to  exist,  against  which 
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no  vigilance  could  guard,  no  diligence  protect.  Our  records  would 
be  fallacious  guides;  and  when  we  had  gained  all  the  information 
they  could  give,  we  should  remain  in  doubt  as  to  the  title.  It  is 
much  better  to  leave  those  who  had  ventured  to  rely  upon  the 
word  or  honor  of  another,  to  resort  to  that  word  or  honor  for  their 
redress,  than  to  suffer  a  person  who  had  resorted  to  the  official 
register  to  be  defeated  by  secret  claims  of  this  kind.  The  law 
cannot  prefer  the  claims  of  those  who  take  no  care  of  themselves, 
to  those  who  have  faithfully  used  all  legal  diligence.  If  a  loss  is 
to  be  sustained,  it  is  more  reasonable  that  he  who  has  neglected 
the  means  the  law  put  into  his  power  should  suffer,  rather  than 
he  who  has  used  those  means."    Prince  v.  Ca%e^  10  Conn.  375,  381. 

In  Ford  v.  Cohh,  20  N.  Y.  344,  850,  351,  the  court  says,— '*  The 
recovery  [in  Mott  v.  Palmer^  1  N.  Y.  564]  could  be  sustained 
only  on  the  assumption  that  fences  vf  ere  prima  facie  parcel  of  the 
freehold,  but  might  legally  become  personal  property  by  force  of 
such  an  agreement  as  was  proved  in  the  case.  ...  It  is  con- 
ceded that  there  must  necessarily  be  a  limitation  to  this  doctrine, 
which  will  exclude  from  its  influence  cases  where  the  subject  or 
mode  of  annexation  is  such  that  the  attributes  of  personal  prop- 
erty cannot  be  predicted  of  the  thing  in  controversy.  Thus,  a 
house  or  other  building,  which,  from  its  size,  or  the  materials  of 
which  it  was  constructed,  or  the  manner  in  which  it  was  fixed  to 
the  land,  could  not  be  removed  without  practically  destroying  it, 
would  not,  I  conceive,  become  a  mere  chattel  by  means  of  any 
agreement  which  could  be  made  concerning  it.  So  of  the  separate 
materials  of  a  building,  and  things  fixed  into  the  wall  .so  as  to  be 
essential  to  its  support,  it  is  impossible  that  they  should  by  any 
arrangement  between  the  owners  become  chattels.  .  .  .  The 
question  in  the  present  case  therefore  is,  whether  the  method  in 
which  these  salt-kettles  were  affixed  to  the  freehold  was  such  that 
they  can  still  be  claimed  as  chattels,  upon  the  principle  of  "  Mott 
V.  Palmer^  supra^  and  Godard  v.  Gould  (14  Barb.  662),  '*or 
whether  they  are  to  be  considered  as  real  property  within  "  Fryatt 
V.  Sullivan  Co,,  6  Hill  116. 

^^  It  is  said  that  the  execution  ...  of  a  chattel  mortgage 
upon  it  [boilers,  engine,  shafting,  and  gearing],  before  it  was 
placed  in  the  mill,  would  be  sufficient  to  preserve  its  personal 
character.  ...  A  man  employs  a  carpenter  and  mason  to 
build  a  brick  house  for  him  upon  his  lot,  and  pays  them  in  full  the 
price  agreed  upon.  The  mason  puts  his  brick  m  the  walls.  The 
carpenter  places  his  joists  and  timbers  in  the  proper  places  in  the 
house.  The  house  is  finished,  and  is  occupied  by  the  owner.  It 
then  appears  that  the  maker  of  the  brick  held  a  chattel  mortgage 
upon  them  executed  by  the  mason,  and  that  the  sawyer  of  the 
timber  held  a  chattel  mortgage  upon  it  executed  by  the  carpenter. 
Are  these  articles,  now  a  part  of  the  house,  still  held  upon  the 
chattel  mortgages,  so  that  the  creditors  can  despoil  the  house  to 
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obtain  their  possession,  or  compel  the  owner  to  pay  this  value? 
I  take  it  they  are  not."  Voorhees  v.  McQ-innis^  48  N.  Y.  278, 
287. 

"  Upon  the  question  whether  the  character  of  property  can  be 
changed  by  agreement  from  realty  to  personalty  as  against  a  bona 
fide  purchaser  without  notice,  there  is  not  entire  harmony  of  the 
authorities;  but  we  regard  the  better  opinion  as  being  that  such  a 
purchaser  must  have  notice  of  the  agreement  before  he  acquires 
title,  or  he  will  be  entitled  to  claim  and  hold  eveiything  which 
appears  to  be,  and  by  its  ordinary  nature  is,  a  part  of  the  realty. 
To  hold  otherwise  would  contravene  the  policy  of  the  laws  requir- 
ing conveyances  of  interests  in  real  estate  to  be  recorded,  seriously 
endanger  the  rights  of  purchasers,  afford  opportunities  for  frauds, 
and  introduce  uncertainty  and  confusion  into  land  titles.*'  Sunt 
v.  Bay  State  I.  Co,,  97  Mass.  279,  283. 

In  Haven  v.  Emery,  33  N.  H.  66,  68,  69,  the  plaintiffs  delivered 
iron  rails  to  a  railway  company  under  a  written  agreement  that 
the  title  should  remain  in  the  plaintiffs  until  they  were  paid.  The 
defendants  were  mortgagees  of  the  road.  In  the  opinion,  the 
court  says, — "As  between  the  parties  to  the  contract,  the  intention 
is  plain  that  the  property  should  not  vest  in  the  road  until  the 
iron  was  paid  for ;  and  that  intention  will  prevail  between  the 
parties,  unless  the  laying  of  the  rails  in  the  track  necessarily  made 
them  an  intrinsic  and  inseparable  part  of  the  road  in  spite  of  the 
agreement  which  reserved  the  property  in  them  to  the  plaintiffs. 
.  .  .  The  rails  were  laid,  according  to  the  provisions  of  the 
agreement,  in  a  particular  part  of  the  ti-ack,  and  that  part  desig- 
nated by  a  written  certificate:  there  is,  therefore,  no  difficulty  in 
tracing  and  identifying  the  iron  which  the  plaintiffs  claim.  It  is 
not  like  a  case-  where  bricks,  or  nails,  or  other  materials  are  used 
m  the  construction  of  a  house,  and  so  incorporated  with  the  build- 
ing that  they  cannot  be  separated  and  traced.  Cross  v.  Marston, 
17  Vt.  540. 

*'  We  see  nothing  in  the  way  in  which  the  rails  are  annexed  to 
the  road,  or  in  the  manner  in  which  they  are  used  upon  it,  that 
incorporates  them  more  essentially  with  the  road  than  in  the  c^ase 
of  a  house  or  a  fence  set  on  land  of  another,  with  his  assent,  and 
under  an  agreement  that  the  house  or  fence  shall  remain  the  per- 
sonal property  of  the  original  owner.  And  a  house  built  on  land 
of  another,  or  a  fence  set  on  his  land,  with  his  assent,  and  under 
an  agreement  that  the  house  or  fence  shall  remain  the  personal 
property  of  the  party  who  places  it  on  the  land,  does  not  become 
annexed  in  law  to  the  land.  The  agreement  of  the  parties  in  such 
case  supersedes  the  general  rule  of  the  law.     .     .     . 

"  As  between  the  parties,  then,  to  this  contract,  we  are  of  opin- 
ion that  the  rails  remain  the  property  of  the  complainants.  Has 
the  right  of  the  complainants  been  divested  or  affected  by  the 
mortgage  to  the  trustees  for  the  bond-holders  ?  .     .      .     .     There 
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are  some  cases  which  might  seem  to  carry  the  idea  that  a  pur- 
chaser of  land  would  be  bound  by  an  agreement  of  the  seller,  which 
gives  to  what  would  otherwise  be  part  of  the  land  the  character  of 
personal  property,  and  vested  the  title  to  it  in  another,  though  the 
purchaser  had  no  notice  of  the  agreement.  Mott  v.  Palmer^  1 
Comst.  564.  We  are  not  yet  prepared  to  acquiesce  in  such  a 
doctrine.  Primarily,  and  in  the  absence  of  notice  to  the  contrary, 
the  purchaser  would  seem  to  have  a  right  to  suppose  that  he  was 
buying  with  all  the  incidents  and  appurtenances  which  the  law, 
as  a  general  rule,  annexed  to  his  purchase ;  and  we  should  hesi- 
tate before  we  held  that  he  could  be  affected  by  a  private  agree- 
ment not  brought  to  his  knowledge,  which  changed  the  natural 
and  legal  cliaracter  of  the  property. 

In  Cochran  v.  FlinU  57  N.  H.  514,  545,  it  was  said  that  the 
consent  of  a  conditional  vendor  of  saw-mill  machinery  that  it 
should  be  affixed  to  real  estate  in  such  way  that  it  would  pass  by 
a  deed  of  the  land,  if  it  belonged  to  the  land-owner,  ought  to  be 
inferred  from  the  nature  of  the  thing  and  the  ordinary  mode  of 
its  use ;  but  the  inferred  consent  was  held  to  be,  that  it  should  be 
affixed  to  the  mill  of  the  conditional  vendee,  and  not  to  a  mill  of 
a  third  person  or  a  mill  previously  mortgaged  to  a  third  person. 
The  view,  that  a  purchaser  of  land  has  a  right  to  suppose  he  is 
buying  with  all  the  incidents  and  appurtenances  which  the  law,  as 
a  general  rule,  annexes  to  his  purchase,  was  apparently  accepted 
in  Corey  v.  Bishop^  48  N.  H.  146,  150 ;  was  expressly  approved  in 
Carroll  v.  McCullougK  63  N.  H.  95,  96  ;  and  was  the  basis  of  the 
decision  in  Mott  v.  Palmer^  1  Comst.  564.  But  the  question 
against  whom  this  right  operates  is  one  on  which  the  authorities 
are  not  agreed.  As  against  Waterhouse  and  Frost,  who  mort- 
gaged machinery  to  the  defendant  when  it  was  personal  property, 
the  defendant  would  claim  that  he  had  a  right  to  suppose  that  its 
legal  character  would  not  be  changed  by  its  annexation  to  the 
mortgagors'  mill.  As  against  the  same  mortgagors,  the  plaintiff, 
a  mortgagee  of  the  land  and  mill,  had  a  right  to  suppose  the 
machinery  was  a  part  of  the  mill,  and  the  mill  a  part  of  the  land* 
Between  some  persons,  the  machinery  might  be  personalty  ;  be- 
tween others,  it  might  be  realty.  Between  the  defendant,  a  mort- 
gagee of  chattels  who  authorized  their  annexation  to  the  mort- 
gagors' mill,  and  the  plaintiff,  a  subsequent  mortgagee  of  the  mill 
who  had  no  notice,  actual  or  constructive,  that  the  defendant 
claimed  a  lien  on  an  apparent  part  of  the  mill,  the  question  of 
right  is  determined  by  the  registry  law. 

The  defendant,  as  mortgagee  of  chattels,  has  the  rights  of  a  pur- 
chaser holding  a  recorded  title  of  personalty.  The  plaintiff,  as 
mortgagee  of  the  land,  has  the  rights  of  a  purchaser  of  real  estate. 
The  public  records  of  chattel  mortgages  and  land  titles  are  an  im- 
portant protection  of  purchasers.  Constructive  notice  is  not  given 
by  the  record  of  a  chattel   mortgage  in  the  county  registry  of 
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deeds,  or  by  the  record  of  a  realty  mortgage  in  the  town-clerk's  of- 
fice. Before  taking  a  mortgage  of  the  land,  the  plaintiff  was  not 
bound  to  examine  the  record  of  chattel  mortgages  for  the  title  of 
machinery  that  was  annexed  to  the  land  in  a  manner  that  made  it 
apparently  as  much  a  part  of  the  land  as  the  removable  doors  and 
windows  of  the  mill.  The  defendant,  being  bound  to  know  this, 
should  have  taken  a  mortgage  of  the  land  or  other  security  consis- 
tent with  the  safety  intended  to  be  given  to  innocent  purchasers 
by  the  registry  law.  By  taking  no  mortgage  of  the  realty,  of 
which,  with  his  assent,  the  machinery  became  an  apparent  part, 
he  gave  Waterhouse  and  Frost  apparent  authority  to  convey  the 
macninery  as  realty.  The  purpose  of  the  registry  law  would  be 
defeated,  if  the  county  record  could  not  be  relied  upon  in  such  a 
case  by  a  subsequent  purchaser  having  no  notice  of  a  defect  in  the 
apparent  title.  The  town  record  not  being  constructive  notice  of 
such  a  defect,  the  defendant's  chattel  mortgage  became  a  secret 
claim  when  the  annexation  of  the  machinery  to  the  land  had  re- 
ferred all  inquirers  to  the  registry  of  land  titles  for  information. 

Decree  for  the  plaintiff. 

Carpenter,  J.,  did  not  sit:  the  others  concurred. 


State  v.  Kennedy. 


An  injunction  decree  under  c.  77,  Laws  1887,  cannot  be  impeached  collat- 
erally. 

Attachment,  for  violation  of  an  injunction  decree  made  with 
the  defendant's  written  consent,  under  c,  77,  Laws  1887.  The  de- 
fendant took  exceptions,  based  on  a  claim  that  his  consent  was 
obtained  by  duress,  intimidation,  and  threats  of  criminal  prosecu- 
tion, and  that  the  petition  for  the  injunction  was  defective. 

Dodge  ^  Caverly^  for  the  defendant. 

J,  Kivelj  solicitor,  for  the  state. 

Doe,  C.  J.  The  decree  rendered  by  a  court  having  jurisdiction 
is  not  void.  It  can  be  impeached  only  in  a  direct  proceeding  sea- 
sonably instituted  Wy  a  party  asking  that  it  be  reversed,  quashed, 
or  vacated.  State  v.  Richmond,  26  N.  H.  232,  237,  242,  243,  246 ; 
Wingate  v.  Haywood,  40  N.  H.  437 ;  Home  v.  Rochester,  62  N.  H. 
347 ;  Charles  v.  Davis,  62  N.  H.  375  ;  Blanchard  v.  Webster,  62 
N.  H.  467;  Fowler  v.  Brooks,  64  N.  H.  423;  McDonald  v.  Drew, 
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64  N.  H.  547 ;  Kittredge  v.  Martin,  141  Mass.  410 ;  Freeman  Judg., 
cc,  6, 13,  21,  and  bs,  134,  135,  286-287 ;  High  Inj.,  ««.  1416-1418, 
1425.  If  the  validity  of  a  judgment  could  be  contested  collate- 
rally, a  second  judgment,  avoiding  the  effect  of  the  first  without  a 
direct  and  express  annulment  of  it,  would  be  subject  to  a  like 
attack,  and  there  would  be  no  termination  of  litigation  by  a  final 
decision. 

Exceptions  overruled. 

Carpenter,  J.,  did  not  sit :  the  othei*s  concurred. 


Ayer  &  Co.,  Apt\  V.  Weeks. 

For  jurisdictional  purposes,  a  legal  domicile  once  existing  continues  until 

another  is  acquired  elsewhere. 
Domicile  or  residence  to  give  jurisdiction  to  the  probate  court  in  insolvency 

proceedings  is  not  lost  by  departure  from  the   state  until  another  is 

gained. 

Insolvency  Appeal.  The  controversy  arises  between  creditors 
of  the  defendant,  Weeks,  having  attachments  of  his  property  made 
October  5,  1888,  and  other  creditors  who  filed  a  petition  against 
him  in  insolvency,  February  1,  1889 ;  and  the  only  question  is, 
whether  Weeks,  at  the  time  of  the  petition,  was  a  resident  of  this 
state  so  as  to  give  the  probate  court  jurisdiction  of  the  insolvency 
proceedings. 

October  5,  1888,  Weeks  was  residing  and  doing  business  in 
Great  Falls,  but  on  that  day  he  left  with  his  wife  and  all  his  house- 
hold goods  for  the  West,  and  has  never  returned  to  this  state.  His 
attorney,  who  is  also  attorney  for  the  petitioning  creditors,  offered 
in  evidence  a  document  containing  nine  interrogatories  addressed 
by  him  to  Weeks  in  December,  1888,  and  the  answers  thereto,  in 
which  Weeks  states  his  residence  to  be  Somersworth,  N.  H.;  that 
his  absence  is  temporary ;  that  he  intends  to  return,  etc.  The 
paper  was  not  sworn  to.  If  this  document  is  competent  evidence 
upon  the  question  of  the  defendant's  residence,  it  is  found  that  he 
was,  at  the  time  of  the  filing  of  the  petition  and  ever  since  has 
been,  a  resident  of  Somersworth.  If  it  is  not  evidence,  it  is  found 
that  he  left  Somersworth,  October  5,  1888,  with  the  intention 
never  to  return,  but  that  he  has  not  acquired  a  domicile  or  residence 
elsewhere. 

Russell  ^  Boyer,  for  the  appellants. 

Mr,  Matthews,  for  the  appellees. 
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Clabk,  J.  The  case  raises  a  question  of  jurisdiction,  which 
depends  upon  whether  Weeks,  the  debtor,  had  a  legal  residence  in 
Somersworth  when  the  insolvency  proceedings  were  instituted. 
This  is  mainly  a  question  of  fact.     Fosa  v.  Foss^  58  N.  H.  283. 

In  a  proceeding  against  Weeks,  the  paper  offered  in  evidence 
would  be  admissible  as  containing  admissions  made  by  him.  But 
although  Weeks's  name  appears  upon  the  record,  he  is  in  no  sense 
a  party  to  the  controversy  between  the  attaching  creditors  and 
the  petitioning  creditors  in  the  insolvency  proceedings,  and  his 
admissions  or  agreement  to  abide  the  orders  and  decrees  of  the 
insolvency  court  could  not  confer  jurisdiction  if  it  did  not  other- 
wise exist.  As  to  the  plaintiffs,  the  paper  is  merely  a  statement  of 
declarations  made  by  Weeks  since  the  controversy  arose,  relating 
in  part  to  post  transactions  and  in  part  to  his  present  and  future 
purposes.  Declarations,  written  or  verbal,  are  sometimes  received 
m  connection  with  acts  done  as  explanatoi*y  of  such  acts,  and  on 
questions  of  residence  or  domicile  as  evidence  of  intention,  but  in 
such  cases  the  declarations,  to  be  admissible,  must  have  been  made 
in  the  ordinary  course  of  business  at  the  time  when  the  party  had 
no  interest  to  make  evidence,  and  before  any  controversy.  Jboe  v. 
Arkwright^  5  Car.  &  P.  575;  Thorndike  v.  Boston^  1  Met.  242, 
247.  We  think  the  document  was  not  competent  evidence  on  the 
question  of  Weeks's  residence. 

But,  excluding  the  evidence,  upon  the  facts  found  the  legal 
residence  of  Weeks  was  in  Somersworth.  Although  the  words 
"residence"  and  "domicile"  are  not  always  convertible  terms  and 
have  not  always  precisely  the  same  meaning,  we  are  of  the  opinion 
that  the  residence  upon  which  jurisdiction  depends,  under  the 
insolvency  statute,  is  a  legal  residence  equivalent  to  domicile.  And 
whatsoever  rule  may  be  adopted  in  cases  involving  questions  of 
pauper  settlement,  voting,  and  taxation,  the  principle  is  well 
settled  that  for  purposes  of  jurisdiction  and  judicial  administra- 
tion a  person  must  have  a  domicile  somewhere,  and  that  he  can 
have  but  one,  and  therefore  a  domicile  once  existing  continues 
until  another  is  acquired  elsewhere.  The  case  shows  that  Weeks's 
domicile  was  in  Somersworth,  and  the  fact  is  found  that  he  had  not 
acquired  a  domicile  or  residence  elsewhere.  The  fact  that  he  left 
Somersworth  with  the  intention  never  to  return  did  not  destroy  his 
domicile  there.  Until  he  had  gained  a  domicile  elsewhere,  he 
remained  a  resident  within  the  jurisdiction  of  the  insolvency  court 
and  liable  to  be  proceeded  against  in  insolvency.  Cobb  v.  Hice^ 
180  Mass.  231,  234. 

Appeal  dismissed. 

Carpenter,  J.,  did  not  sit:  the  others  concurred. 
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Philpot  v.  State. 

No  appeal  lies  from  the  judgment  of  a  police  court  imposing  sentence  upon 
one  who  had  previously  pleaded  nolo  contendere  to  a  complaint  for  being 
a  common  seller  of  liquor,  sentence  having  been  suspended  at  the  time 
the  plea  was  entered  on  condition  that  the  defendant  quit  the  unlawful 
business. 

In  such  a  case  the  penalty  is  inflicted,  not  for  a  breach  by  the  defendant 
of  his  agreement,  but  for  the  offence  of  violating  the  law  of  which  he 
stands  convicted  by  his  plea. 

Bingham,  J.  Petition  for  a  writ  of  habeas  corpus  presented 
to  a  justice,  and  adjourned  to  the  law  term.  The  facts  appear 
from  copies  of  records.  May  21, 1888,  in  the  police  court  of  Dover, 
the  plaintiflF  pleaded  nolo  contendere  to  a  complaint  charging  the 
offence  of  being  a  common  seller  of  spirituous  liquors.  In  pursu- 
ance of  an  agreement  made  by  him  and  the  county  solicitor,  the 
court  ordered  ''  that  sentence  be  suspended  on  payment  of  costs, 
$8.64,  on  condition  that  the  respondent  goes  out  of  the  business  of 
the  illegal  sale  of  liquor,  and  that  the  said  respondent  does  not 
hereafter  engage  in  said  illegal  business ;"  and  the  respondent  paid 
the  costs,  and  was  released  from  custody.  At  the  September  term 
of  the  supreme  court,  1889,  he  was  indicted  for  keeping  spirituous 
liquor  for  sale,  and  on  the  22d  day  of  May,  1889,  pleaded  nolo  con- 
tendere^ and  paid  fine  and  costs.  A  complaint  was  afterwards  pre- 
sented to  the  police  court,  alleging  his  non-performance  of  the 
condition  on  which  sentence  had  been  suspended.  A  warrant  was 
issued,  on  which  he  was  arrested  and  brought  before  the  police 
court,  December  7, 1889.  The  case  in  which  sentence  was  sus- 
pended was  brought  forward,  and  there  was  a  hearing  on  the  ques- 
tion of  his  performance  of  the  condition.  The  record  of  the  result 
is, — "December  16,  1889.  It  appearing  that  said  defendant  has 
not  gone  out  of  the  business  of  the  illegal  sale  of  liquor,  but  did, 
after  the  said  21st  day  of  May,  1888,  engage  in  said  illegal  business 
in  violation  of  the  above  order,  it  is  therefore  ordered  that  he  pay  a 
fine  of  f  100,  and  be  confined  at  the  county  jail  for  the  term  of  six 
months,  and  stand  committed  till  this  order  is  complied  with." 
He  claimed  an  appeal,  to  which  the  court  held  he  was  not  entitled, 
and  being  committed  to  jail  he  brought  this  petition. 

The  legal  construction  of  the  order  of  suspension  is,  that  if  the 
question  whether  the  condition  has  been  performed  is  triable  by 
any  judicial  tribunal,  the  trial  and  decision  are  to  be  by  the  court 
that  made  the  order.  Its  decision  is  not  reversible  in  this  court 
on  any  process  equivalent  to  an  appeal ;  and  the  proceedings  were 
not  invalidated  by  the  suspension  or  the  condition.  Sylvester  v. 
State^  193  ante.  The  jurisdiction  of  the  police  court  was  no  more 
affected  by  the  release  of  the  respondent  from  custody,  than  it 
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would  have  been  by  his  escape.  The  fine  and  imprisonment  im- 
posed by  that  eourt  are  not  a  punishment  for  the  non-performance 
of  a  condition,  but  the  penalty  prescribed  by  Gen.  Laws,  c.  109,  s, 
14,  for  the  offence  of  being  a  common  seller.  His  guilt  was  not  an 
open  question.  It  was  conclusively  established  by  his  plea.  State 
V.  Fagan^  64  N.  H.  431.  The  only  question  was,  whether  he 
should  be  punished  for  the  offence  of  which  he  confessed  himself 
guilty.  The  conditional  suspension  was  not  a  hardship,  nor  a  con- 
tmct  enforceable  by  a  suit  for  damages,  or  for  a  penalty,  but  a  mere 
favor.  It  was  not  an  injunction  or  prohibition.  It  gave  him  an 
election  between  an  abandonment  of  his  illegal  business  and  a  con- 
tinuance or  resumption  of  it,  with  a  liability  to  judgment  on  his 
recorded  plea.  The  question  of  performance  of  the  condition 
could  not  be  carried  on  appeal  from  the  court  in  which  the  final 
judgment  on  his  plea  was  to  be  rendered  and  enforced.  Section 
2,  c.  258,  G.  L.,  gives  an  appeal  to  '*  Any  person  sentenced  for  any 
offence  by  a  police  court  or  justice  of  the  peace,"  to  enable  him  to 
obtain  another  trial  of  the  question  of  guilt  on  which  judgment  is 
rendered  against  him,  and  not  of  an  incidental  or  collateral  ques- 
tion like  that  raised  by  a  motion  for  a  continuance,  or  motion  for 
a  suspension  of  sentence,  or  by  the  second  complaint  in  this  case. 

As  to  the  rendition  of  final  judgment  on  the  plea  of  nolo  con- 
tendere in  the  police  court,  the  case  is  governed  by  another  statute. 
Before  1860,  police  courts  had  no  jurisdiction  of  complaints  for 
selling,  keeping  for  sale,  and  being  a  common  seller  of  intoxicating 
liquor,  except  to  discharge  the  accused,  or  order  him  to  recognize 
to  appear  at  a  higher  court.  Laws  1856,  c.  1658,  «.  5.  A  recog- 
nizance to  appear  at  another  court  and  there  answer  to  an  indict- 
ment, being  considered  by  the  legislature  an  unnecessary  hardship 
when  he  desires  to  plead  guilty  or  nolo  contendere^  and  suffer  the 
penalty,  the  act  of  1860,  c.  2366,  «.  1,  provides  that  "  police  courts 
and  justices  of  the  peace  .  .  .  shall  have  the  power  of  final 
judgment  and  sentence  in  all  proceedings  "  for  violation  of  the 
liquor  law  "  in  which  the  accused  shall  plead  guilty  or  nolo  con- 
tendere.'^^ This  provision,  extended  to  other  cases  by  laws  of  1881, 
c,  5,  is  a  relief  of  the  accused  in  cases  in  which  he  wishes  to  avoid 
the  trouble  of  recognizing  and  going  to  another  court  by  submit- 
ting to  judgment  and  sentence  on  a  confession  of  guilt.  The 
petitioner  contends  that  this  statute  is  consistent  with  a  right  of 
appeal,  as  there  is  no  appeal  before  final  judgment,  and  cites 
Bennett  v.  Clemence^  3  Allen  431,  Com.  v.  Hayiley^  121  Mass.  377, 
and  Com.  v.  McCormack^  126  Mass.  258.  But  ''the  power  of  final 
judgment  and  sentence,"  given  in  a  particular  class  of  cases  which 
the  police  court  had  no  jurisdiction  to  try,  was  an  exceptional 
mode  of  relieving  the  respondent  from  further  attendance  at  court, 
when  he  admitted  his  guilt;  and  the  legislature  did  not  intend 
that  litigation  might  be  prolonged  in  such  cases  by  appeal.  In 
cases  triable  in  the  lower  court  without  a  waiver  of  appeal,  the 
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right  of  appeal  is  not  barred  by  a  plea  of  guilty.  Cam.  v.  Hagar- 
man^  10  Allen  401 ;  Com.  v.  Winton^  108  Mass..  485 ;  Com.  .v. 
Mahoney^  116  Mass.  151.  But  the  act  of  1860  did  not  relate  to 
that  class  of  cases  when  it  was  passed  ;  and  on  the  revision  of  the 
statutes  it  had  not  been  changed  in  any  respect  affecting  the  pres- 
ent case.  G.  L.,  c.  109,  «.  20.  Having  pleaded  nolo  contendere  in  a 
police  6ourt,  this  petitioner  could  not  take  his  case  to  the  supreme 
court  on  recognizance  or  appeal. 

In  1867,  the  legislature  being  of  the  opinion  that  in  liquor  cases 
the  accused  should  not  be  compelled  to  go  to  a  higher  court  for 
trial  when  he  preferred  to  be  tried  by  the  police  court  and  was 
willing  to  abide  by  its  decision,  b.  21,  c.  109,  G.  L.,  was  passed, 
giving  him  a  trial  in  the  police  court,  when  he  elects  a  trial  there 
on  a  plea  of  not  guilty  and  a  waiver  of  his  right  of  appeal.  This  is 
not  a  modification  of  ''the  power  of  final  judgment  and  sentence" 
given  by  the  act  of  1860,  in  cases  in  which  the  respondent  pleads 
guilty  or  nolo  contendere.  In  this  case  if  the  accused  had  desired 
a  trial  in  the  supreme  court,  he  would  have  denied  his  guilt  by 
plea,  and  there  would  have  been  a  hearing  unless  he  had  waived  it 
on  the  question  of  whether  he  should  be  ordered  to  recognize  under 
the  law  of  1 855.  G.  L.,  c.  109,  %.  22.  If  he  had  elected  a  trial  in  the 
police  court,  he  would  have  denied  his  guilt  by  plea  and  waived 
nis  right  of  appeal,  and  that  court  would  have  exercised  the  juris- 
diction given  it  bv  the  laws  of  1867  (G.  L.,  c.  109,  «.  21),  "finally 
to  hear,  try,  and  determine  such  case,  to  render  judgment, 
impose  sentence,  and  issue  process  for  the  execution  thereof,"  which 
judgment  would  be  "  final  and  conclusive."  Not  desiring  a  trial 
in  any  court,  he  confessed  his  guilt  and  waived  his  right  of  trial 
by  the  plea  of  nolo  contendere^  and  the  court  has  exercised  "  the 
power  of  final  judgment  and  sentence  given  it  by  the  law  of  1860. 
6.  L.  c.  109,  «.  20.  There  is  no  appeal  in  either  of  these  three 
modes  of  procedure. 

The  provision  that  "No  indictment  shall  be  found  for  any  viola- 
tion of  this  chapter,  unless  the  offence  was  committed  within  one 
year  before  the  first  day  of  the  court  at  which  the  offence  is  pros- 
ecuted," G.  L.,  c.  109,  «.  36,  is  not  applicable  to  this  case.  A  com- 
Elaint  or  indictment,  pending  more  than  a  year,  is  not  thereby 
arred.  An  inability  to  render  judgment  on  the  respondent's  plea 
of  guilty,  or  nolo  conteridere^  a  year  after  the  entry  of  the  plea, 
would  operate  with  unnecessary  and  unreasonable  severity  by 
practically  preventing  the  suspension  of  sentence  in  cases  in  which 
there  ought  to  be  a  conditional  suspension.  Com.  v.  Dowdican^ 
115  Mass.  133,  136. 

In  the  petition,  relief  is  asked  on  habeas  corpus  or  any  other 
process  to  which  the  plaintiff  may  be  entitled.  There  was  no 
error  of  law  correctable  by  the  superintending  power  of  this  court. 
Boody  V.  Watson,  64  N.  H.  162,  169,  173,  182.  His  conviction  on 
a  plea  of  nolo  contendere  to  the  indictment  for  keeping  liquor  for 
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sale  was  evidence  from  which  his  non-performance  of  the  condition 
could  be  inferred.  State  v.  Shaw^  58  N.  H.  73 ;  State  v.  G-ormaUy 
56  N.  H.  77 ;  Hall  v.  Brovm,  58  N.  H.  98,  96 ;  State  v.  Welch, 
64  N.  H.  525;  State  v.  Raymond,  24  Conn.  204.  Whether,  on  a 
petition  filed  in  the  police  court,  or  at  the  trial  term  of  this  courts 
for  a  new  trial  of  the  complaint  for  being  a  common  seller,  the 
judgment  can  or  should  be  vacated,  and  a  plea  of  not  guilty  sub- 
stituted for  the  plea  of  nolo  contendere,  on  the  ground  that  through 
accident,  mistake,  or  misfortune  justice  has  not  been  done,  and  a 
further  hearing  would  be  equitable,  is  a  question  that  need  not 
now  to  be  considered. 

Petition  denied^ 
All  concurred. 

Dodge  ^  Caverly  and  W.  S.  Pierce,  for  the  plaintiff. 
J,  Kivel,  solicitor,  for  the  state. 


BELKNAP. 


Morrison  v.  The  Citizens  National  Bank  j-a. 

A  surety  is  not  discharged  by  the  creditor's  neglect  to  levy  his  execution^ 
obtained  in  an  action  against  the  principal,  upon  the  principars  prop- 
erty therein  attached. 

A  creditor  who  brings  an  action  against  the  debtor  to  recover  a  claim 
for  which  another  is  surety,  and  causes  his  property  to  be  attached,  and 
also  an  action  on  an  unsecured  claim  in  which  the  same  property  is 
attached  subject  to  the  other  attachment,  and  obtains  judgment  on  both 
suits,  may  without  prejudice  to  his  rights  against  the  surety  apply  the 
attached  property  to  the  satisfaction  of  the  judgment  on  the  unsecured 
demand. 

Bill  in  Equity,  alleging  that  April  12,  1881,  the  defendant 
bank  being  the  holder  of  an  overdue  promissory  note  signed  by 
one  Dearborn,  payable  to  the  order  of  the  plaintiff  and  by  him 
endorsed,  waiving  demand  and  notice,  and  which  had  been  dis- 
counted by  it  for  the  plaintiff,  brought  suit  against  the  plain- 
tiff upon  his  liability  as  endorser,  and  October  5,  1881,  obtained 
judgment  for  $250.11  damages,  and  costs,  $4.57,  and  October  29, 
1881,  took  out  execution  therefor  against  the  plaintiff,  which  sums 
the  plaintiff  paid  to  the  bank  March  25,  1882 ;  that  on  the  same 
April  12,  the  bank  brought  a  suit  against  Dearborn  in  which  the 
same  note  was  included.     October  5,  1881,  the  bank   obtained 
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judgment  in  the  suit  against  Dearborn,  and  in  making  up  the 
judgment  the  sum  of  $250.11  was  included  on  account  of  his  liability 
on  the  note.  That  the  sheriff,  Lang,  the  other  defendant,  returned 
upon  the  writ  in  the  latter  suit  the  attachment  and  sale  of  certain 
personal  property,  suflBcient  to  satisfy  the  entire  execution,  if 
levied  thereon ;  that  this  execution  has  endorsed  upon  it  as  paid, 
March  26,  1882,  $250.11  and  interest  from  date  of  judgment,  but 
was  not  levied  on  any  portion  of  the  proceeds  of  the  personal  prop- 
erty sold  ;  that  the  whole  of  said  proceeds  was  applied  by  Lang 
upon  other  executions  in  his  hands  in  favor  of  the  bank  against 
Dearborn,  which  were  obtained  in  suits  also  brought  April  12, 
1881,  wherein  judgment  was  rendered  October  5,  1881,  and  execu- 
tion issued  October  29,  1881.  The  personal  property  is  returned 
as  attached  on  the  writs  in  these  suits  subject  to  the  attachment  in 
the  suits  against  Dearborn ;  that  the  payment  by  the  plaintiff  to 
the  bank  was  made  without  knowledge  on  his  part  of  the  suits  of 
the  bank  against  Dearborn  or  the  attachment  of  Dearborn's  prop- 
erty ;  and  as  soon  as  the  plaintiff  learned  the  facts  alleged  in  the 
bill,  he  caused  this  action  to  be  brought. 

The  prayer  of  the  bill  is,  (1)  that  the  bank  be  ordered  to  return 
said  $250.11,  with  interest,  cost,  and  charges,  to  Lang,  that  the 
execution  in  the  first  mentioned  suit  against  Dearborn  be  decreed 
to  be  still  in  force  for  the  benefit  of  the  plaintiff,  and  that  Lang  be 
ordered  to  levy  that  execution  on  the  $250.11  for  the  benefit  of 
the  plaintiff ;  or  (2)  that  this  bank  be  ordered  to  return  that  sum 
to  Lang,  and  allow  the  plaintiff  to  enforce  the  judgment  in  that 
suit  for  his  own  benefit  against  the  money ;  or  (3)  that  the  bank 
be  ordered  to  return  the  money  to  the  plaintiff,  with  interest,  and 
for  such  other  relief  as  may  be  just. 

The  defendants  demur  to  the  bill,  claiming  the  legal  right  in  the 
bank  to  sue  both  the  plaintiff  and  Dearborn  on  the  note  and  collect 
of  either,  and  the  right  to  abandon  the  attachment  made  in  the 
suit  against  Dearborn,  and  insist  upon  payment  from  the  plaintiff. 

The  defendants  also  filed  an  answer,  the  bank  admitting  the 
foregoing  allegations,  except  upon  the  following  points  wherein  it 
is  agreed, — (1)  That  the  sum  actually  paid  the  bank  by  the  plaintiff 
for  a  release  of  its  claim  against  him  was  $253,  which  was  accepted 
in  full  of  said  judgment.  (2)  The  endorsement  of  $250.11  upon 
the  execution  against  Dearborn,  with  interest,  from  October  5, 
1881,  was  made  by  the  attorney  of  the  bank  upon  learning  of  the 
payment  by  the  plaintiff,  and  was  made  for  the  purpose  of  strik- 
ing from  the  judgment  the  amount  claimed  against  Dearborn  on 
the  note  on  which  the  plaintiff  was  sued  as  endorser.  No  money 
was  paid  to  the  bank  on  account  of  the  note  indorsed  by  the  plain- 
tiff except  what  was  paid  by  the  plaintiff.  (3)  The  plaintiff  knew 
at  the  time  of  his  payment  that  Dearborn  had  been  sued  and  all 
his  property  attached  and  levied  upon,  but  did  not  know  that  the 
liability   of  Dearborn  upon  this   note  was  included   in  any  suit 
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against  Dearborn,  except  so  far  as  he  is  chargeable  with  notice  and 
knowledge  from  the  record  in  said  suit.  The  plaintiff,  at  the  time 
he  heard  of  the  failure  of  Dearborn,  in  April,  1881,  and  down  to 
the  time  the  writ  was  served  on  him,  September  12,  1881,  sup- 
posed Dearborn  had  paid  the  note  indorsed  by  him. 

For  further  answer,  the  bank  alleges  that  on  said  April  12, 1881, 
it  and  the  lona  Savings  Bank  held  a  large  amount  of  Dearborn's 
paper,  the  total  unsecured  amount  of  which  they  found  to  be  greater 
than  the  value  of  Dearborn's  unincumbered  property ;  that  the  two 
banks  agreed  together  that  each  bank  should  collect  for  its  sepa- 
rate use,  from  the  securities,  personal  or  otherwise,  held  by  each, 
the  largest  amount  practicable  ;  that  suits  should  be  brought,  and 
all  sums  that  could  be  realized  by  levy  upon  Dearborn's  unincum- 
bered property  should  be  divided  between  them  in  proportion  to 
*the  remaining  indebtedness  of  Dearborn  to  each  bank  after  the 
application  of  the  amounts  collected  by  each  from  any  security 
held  by  it.  A  large  number  of  suits  were  accordingly  brought  by 
each  bank  all  on  the  same  day,  the  writs  were  all  delivered  to  the 
oflScer  Lang  at  the  same  time  without  instructions  as  to  the  prior- 
ity of  any,  and  the  attachment  of  the  personal  property  made  at 
the  same  time  on  all  the  writs ;  that  the  proceeds  of  the  sale  were 
divided  between  the  banks,  and  the  sum  paid  by  the  plaintiff  to  the 
defendant  bank  retained  by  it  in  accordance  with  said  agreement ; 
that  the  banks  still  hold  executions  against  Dearborn  obtained  in 
said  suits  which  his  property  was  insuflScient  to  satisfy,  to  the 
amount  of  $2,590;  that  if  the  returns  of  attachment  and  levy 
made  by  the  defendant  Lang  are  not  such  as  properly  to  carry  out 
the  agreement  between  it  and  said  savings-bank,  the  defendant 
bank  asks  that  the  defendant  Lang  be  ordered  to  come  in  and 
amend  his  returns  so  as  to  correspond  with  said  agreement  and 
give  effect  thereto. 

The  plaintiff  denies  that  the  alleged  agreement  between  the 
banks,  or  the  purpose  of  the  attorney  in  making  the  endorsement 
upon  the  execution,  is  material,  and  objects  to  any  amendment  of 
the  sheriff's  return.  The  plaintiff  denies  that  the  writs  were  deliv- 
ered to  the  officer  without  instructions  as  to  priority.  The  defend- 
ants reserve  the  right  to  prove  this,  if,  in  the  opinion  of  the  court, 
it  is  material. 

The  allegations  of  the  bill  and  answer  above  set  forth  are  to  be 
taken  as  facts  except  where  it  is  otherwise  herein  specifically  agreed, 
and  the  court  may  make  such  order  as  the  same  require. 

F.  N.  Parsons  (with  whom  were  Chase  ^  Streeter  and  C.  C, 
Rogers)^  for  the  defendants.  Either  the  judgment  against  the 
plaintiff  was  a  legal  claim  when  he  paid,  or  it  was  not.  If  it  was, 
he  has  no  ground  for  complaint.  If  it  was  not,  then  the  plaintiff 
merely  seeks  to  recover  money  wrongfully  paid.  This  is  not 
ground  for  relief  in  equity.     The  facts  relied  on  by  the  plaintiff 
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are,  that  the  bank,  being  the  holder  of  an  overdue  promissory  note 
discounted  in  the  ordinary  course  of  business  for  the  plaintifif  as 
indorser,  on  the  same  day  brought  suits  both  against  the  plaintiff 
and  the  maker  of  the  note,  and  October  5,  1881,  recovered  judg- 
ment in  each  suit,  and  took  out  separate  executions  against  the 
plaintiff  and  one  Dearborn,  the  maker.  Upon  the  writ  in  the 
suit  against  Dearborn  is  returned  the  attachment  and  sale  of  per- 
sonal property  suflScient  to  satisfy  the  execution,  if  levied  thereon. 
No  levy  was  made  on  the  execution  against  Dearborn,  and  the 
bank  took  no  further  steps  in  that  suit  after  taking  out  execution. 
The  attachment  being  thus  waived,  abandoned,  or  lost  in  this 
suit,  the  proceeds  of  the  sale  were  applied  on  executions  obtained 
in  suits  in  which  the  attachment  was  returned  as  subject  thereto. 
This  waiver,  abandonment,  or  loss  of  the  attachment  originally  re-, 
turned  upon  the  writ  in  the  suit  against  Dearborn  is  the  fact  which 
the  plaintiff  claims  operated  in  law  as  a  discharge  of  the  judgment 
against  him  ;  and  because  he  paid,  March  25,  1882,  said  judgment 
without  actual  knowledge  of  said  attachment  and  its  loss  or  aban- 
donment, which  want  of  knowledge  can  be  attributed  only  to  his 
own  negligence,  he  now  asks  a  court  of  equity  for  relief.     Both 

i'udgments  having  been  rendered  October  5, 1881,  and  the  plaintiff 
laving  delayed  his  payment  until  March  25,  1882,  all  right  to 
hold  the  proceeds  of  the  property  sold  on  the  writ  for  application 
upon  the  execution  in  the  suit  against  Dearborn  by  virtue  of  the 
attachment  was  gone,  and  the  bank  had  no  lien,  by  attachment  or 
otherwise,  to  which  the  plaintiff  might  have  been  subrogated  if  he 
had  the  right,  so  that  the  only  ground  upon  which  the  indorser's 
release  can  be  claimed  is  the  failure  of  the  bank  to  levy  on  the 
property  of  the  maker,  or,  as  the  plaintiff's  counsel  state  it,  the 
want  of  notice  to  the  plaintiff  of  the  attachment  while  in  force. 

(1)  The  contract  of  the  plaintiff  with  the  bank,  upon  its  dis- 
count of  Dearborn's  note  for  him  as  indorser  waiving  demand  and 
notice,  was,  that  the  plaintiff  would  pay  to  the  bank  the  amount,  of 
the  note  if  unpaid  by  Dearborn  at  maturity.  It  was  a  new  and 
independent  contract,  the  liability  of  the  plaintiff  upon  which 
became  absolute  upon  the  non-payment  of  the  note  at  maturity. 
It  was  not  a  collateral  undertaking  to  that  of  Dearborn,  and  was 
not  a  contract  of  suretyship.  Ross  v.  Jones^  22  Wall.  576,  588, 
589;  Edw.  Bills  292,  293;  Sto.  Pr.  Notes,  «.  135,  w.  (5th  ed.) ; 
Ogden  v.  Saunders^  12  Wheat.  213,  341 ;  Young  v.  Bryan^  6 
Wheat.  146,  152 ;  Aymar  v.  Sheldon,  12  Wend.  439,  443 ;  Pitts 
V.  Congdo7i,  2  N.  Y.  352;  2  Am.  Lead.  Cas.  321  ;  TrinMe  v. 
Thome,  16  Johns.  151 ;  Bank  v.  Ellis,  9  Rep.  204;  Hurd  v.  Liir 
tie,  12  Mass.  502 ;  Lenox  v.  Prout,  3  Wheat.  520,  525. 

(2)  But  even  were  the  plaintiff  surety  instead  of  indorser,  under 
the  decisions  in  this  state  the  failure  of  the  defendant  bank  to 
levy  against  Dearborn  would  not  discharge  him.  Bank  v.  Rogers, 
16  N.  H.  18 ;  Barney  v.  Clark,  46  N.  H.  516.     In  Prescott  v. 
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Perkins^  16  N.  H.  305,  it  was  claimed  by  the  plaintiff  that  the 
attachment  of  the  principal's  property  by  the  creditor,  and  its 
abandonment  after  judgment,  operated  as  a  release  of  the  sureties. 
The  court  say, — "  The  plaintiff  cannot  treat  the  attachment  as  a 
satisfaction  of  the  debt,  or  as  a  release  of  himself."  In  Baker  v. 
Davis^  22  N.  H.  27,  37,  the  court  say, — "  We  are  not,  however, 
prepared  to  hold  that  a  creditor  cannot  commence  a  levy  on  land 
of  the  principal  debtor,  and  abandon  it,  without  discharging  the 
surety.  The  authorities  would  seem  to  lead  in  the  other  direc- 
tion." 

(3)  But  the  plaintiff  claims  that  if  he  had  paid  the  judgment 
while  the  attachment  was  in  force,  he  might  have  stipulated  for  an 

,  assignment  of  that  suit,  and  levied  upon  the  attached  property  for 
his  own  benefit,  and  asks  the  court  to  revive  an  extinct  attach- 
ment, and  order  a  levy  for  his  benefit,  regardless  of  the  rights  of 
any  third -parties.  He  asks  this  on  the  ground  (a)  that  he  did  not 
have  actual  knowledge  (J)  that  it  was  the  duty  of  the  bank  to  in- 
form him. 

We  claim  (a)  that  even  if  the  plaintiff  had  paid  while  the  attach- 
ment was  in  force,  he  would  not  on  the  facts  reported  have  been 
entitled  to  enforce  the  judgment  of  the  bank  against  this  property 
for  his  benefit.  The  bank  had  the  right,  bringing  all  the  suits  at 
once,  as  it  did,  to  apply  the  property  seized  as  it  saw  fit.  This  right 
was  the  same  after  judgment  as  at  the  commencement  of  the  suits, 
and  is  not  limited  by  the  order  or  manner  of  attachment.  (6)  The 
plaintiff  was  notified,  September  12,  1881,  that  the  bank  claimed 
payment  of  this  note  of  him.  At  the  same  court  at  which  he  was 
sued,  all  the  facts  of  which  he  now  complains  were  spread  on  the 
record.  He  knew  Dearborn  was  also  sued,  and  nothing  but  gross 
carelessness  and  negligence  could  have  prevented  actual  knowl- 
edge on  his  part.  (<?)  There  was  no  duty  resting  on  the  bank  to 
inform  the  plaintiff  of  the  attachment.  No  authorities  aie  cited 
to  support  the  plaintiff's  claim,  and  it  is  directly  contrary  to  the 
reasoning  of  the  cases  above  cited,  (d)  The  only  obligation  upon 
the  holder  was,  to  do  no  act  to  hinder  or  defeat  the  remedy  of  the 
indorser  against  the  maker. 

(4)  The  plaintiff  errs  in  confounding  the  security  of  an  attach- 
ment with  collateral  security  voluntarily  offered  by  the  principal 
debtor,  and  accepted.  With  the  authorities  cited  upon  the  duty 
of  the  creditor  in  the  management  of  collateral  securities  accepted  by 
him  we  have  no  contention.  They  are  apart  from  this  case.  The 
creditor  is  under  no  obligation  to  accept  securities  when  offered. 
Bank  v.  Young^  43  N.  H.  457,  461.  But  if  he  does  accept  them, 
upon  that  acceptance  arises  the  duty  for  the  proper  care  of  them. 
The  distinction  in  all  the  cases  is  between  security  voluntarily 
offered,  and  that  obtained  by  motion  of  the  creditor  as  by  suit  and 
attachment.  In  the  latter,  the  creditor  is  bound  to  no  step  further 
than  a  sense  of  his  own  interest  dictates. 

VOL.  LXV.     18 


Digitized  by  VjOOQIC 


258  MORRISON  v.  BANE.  [Belknap, 

(5)  As  to  the  equities  between  the  parties,  the  plaintiff  had  the 
money  of  the  bank.  The  plaintiff  contracted  to  return  the  money 
on  non-payment  of  the  note  at  maturity.  If  he  wished  to  protect 
himself  against  Dearborn,  he  had  the  right  at  any  time  to  pay  the 
note,  and  take  what  steps  seemed  meet  to  him.  Instead  of  keep- 
ing his  contract,  he  allowed  the  note  to  remain  long  overdue,  and 
forced  the  bank  to  the  expense  of  obtaining  a  judgment  against 
him,  and  then  refused  payment  until  five  months  after  judgment. 
In  the  words  of  Mr.  Justice  Livin^ston^  in  Lenox  v.  Prout^  3 
Wheat.,  cited  supra^ — ''A  person  so  regardless  of  his  interest  as 
well  as  duty  ....  who  has  not  only  refused  to  pay  a  note 
indorsed  by  him  when  due,  but  has  put  the  holders  to  the  trouble, 
delay,  and  expense  of  proceeding  to  judgment  against  him,  has 
but  little  right  to  be  dissatisfied  if  a  court  of  equity  shall  not  think 
itself  bound  by  any  extraordinary  exertion  of  its  powers  to  extri- 
cate him  from  a  difficulty  and  loss  which  he  might  so  easily  have 
avoided.*' 

There  is  no  allegation  that  the  bank  discharged  the  attachment. 
It  is  the  inaction — the  failure  to  levy — which  is  alleged  in  the  bill, 
and  appears  here  as  a  fact, — simply  allowing  the  thirty  days  to  run 
out.  What  became  of  the  proceeds  is  immaterial.  Either  the 
bank  was  bound  to  levy  the  proceeds  on  this  execution,  and  respon- 
sible to  the  plaintiff  for  its  failure  to  do  so,  or  it  was  not.  In  either 
case,  the  after  disposition  of  the  proceeds  cannot  affect  the  plain- 
tiff's rights. 

The  case  does  not  call  for  an  application  of  the  doctrine  of  sub- 
rogation, or  a  discussion  of  its  principles.  The  question  is  simply 
whether  the  failure  to  levy  the  execution  in  the  suit  against  Dear- 
born operated  as  a  discharge  of  the  judgment  against  the  plaintiff. 
The  case  of  Pole  v.  Ford,  2  Chit.  125,  is  precisely  in  point  that 
it  does  not. 

The  most  that  the  failure  of  the  bank  to  levy  against  Dearborn 
amounts  to  is  mere  indulgence  or  forbearance,  which,  it  is  well 
settled,  will  not  discharge  either  surety  or  indorser,  unless  there  be 
a  binding  agreement  to  give  time  to  the  debtor.  The  case  of 
Clark  V.  Sickler^  64  N.  Y.  231,  cited  by  the  plaintiff,  in  its  reason- 
ing is  decisive  against  him.  See,  also.  Bank  v.  Poucher^  56  N.  Y. 
348 ;  Strong  v.  Foster,  17  C.  B.  201 ;  Bank  v.  Rollins,  13  Me. 
202 ;  Hogshead  v.  Williams,  65  Ind.  145 ;  Jerauld  v.  Trippet,  62 
Ind.  122.  The  latter  is  a  case  precisely  in  point,  and  cites  a  large 
number  of  authorities,  including  among  others  the  New  Hampshire 
cases  of  Barney  v.  Clark  and  Bank  v.  Rogers,  and  the  following : 
Sawyer  v.  Bradford,  6  Ala.  572 ;  Hetherington  v.  Bank,  14  Ala. 
68 ;  M Kenny's  ExWs  v.  Waller,  1  Leigh  476 ;  Alcock  v.  Hill, 
4  Leigh  673 ;  Newell  v.  Hamer,  4  How.  (Miss.)  684 ;  U.  S.  v. 
Simpson,  3  Penr.  &  W.  437 ;  Mundorff  v.  Singer,  5  Watts  172 ; 
Pickens  v.  Finney,  12  Sm.  &  M.  468 ;  Bank  v.  Grovan,  10  Sm. 
&  M.  333  ; — see,  also,  Bank  v.  Raynolds,  13  Ohio  84,  104,  which 
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expressly  decides  that  the  loss  of  lien  by  failure  of  the  creditor  to 
act  does  not  discharge  the  surety. 

0.  B.  Hibbard  and  S,  S,  Jewett,  for  the  plaintiff.  The  question 
presented  is,  whether  a  creditor  who  has  a  judgment  against  the 
maker  of  a  note  and  good  security,  by  attachment,  may  abandon 
that  security,  discharge  it,  and  collect  of  an  endorser  who  was 
ignorant  of  the  existence  of  the  security,  and  whose  ignorance  is 
not  attributable  to  his  own  carelessness.  The  case  is  the  same  as 
if  it  had  been  principal  and  surety  instead  of  maker  and  endorser. 

"A  surety  who  pays  the  debt  may  stipulate  for  an  assignment 
of  the  collateral  securities  held  by  the  creditor,  and  the  debt  will 
be  held  unpaid  so  far  as  is  necessary  to  support  those  securities. 
An  attachment  is  deemed  such  a  collateral  security,  and  an 
assignment  of  the  action  will  entitle  the  surety  to  prosecute  the 
same,  and  toJevy  the  execution  recovered  for  his  own  benefit.  A 
parol  assignment  is  sufficient  in  such  a  case."  Brewer  v.  Franklin 
Mills,  42  N.  H.  292 ;  Mahurin  v.  Pearson,  8  N.  H.  639.  It  would 
be  more  consonant  with  the  general  principles  of  the  law  of  sure- 
ties to  require  a  creditor  who  has  a  security  which  needs  for  its 
enforcement  some  active  measures  that  he  is  not  obliged  to  take, 
such  as  an  attachment,  to  give  the  surety  notice  of  his  nitention  to 
abandon  it,  even  when  the  surety  has  not  been  misled  by  any  rep- 
resentations, and  so  lulled  into  a  feeling  of  safety.  But  the  courts 
have  been  disposed  to  hold  him  up  pretty  strictly  to  his  duty  to 
look  out  for  his  own  interests,  and  it  may  not  now  be  an  open 
question.  Wlien,  however,  the  surety  does  not  know  the  facts 
on  which  his  right  to  pay  and  be  subrogated  rests,  the  reasoning  of 
the  cases  on  this  point  no  longer  applies.  In  justice  and  equity 
the  law  ought  to  require  that  the  surety  should  have  notice  in 
such  case  from  the^creditor,  and  if  he  has  none,  that  he  be  released. 
Bisp.  Eq.,  BB.  888,  389;  1  Lead.  Cas.  Eq.  (3d  Am.  ed.)  144. 
*'If  a  creditor  surrenders  valid  collateral  security  without  the 
knowledge  of  the  surety,  the  latter  will  be  discharged  entirely,  or 
pro  tanto,  according  to  the  value  of  the  security  thus  surrendered." 
Bank  v.  Colcord,  16  N.  H.  119 ;  WatrisB  v.  Pierce,  32  N.  H.  660, 
674,  677.  "And  the  fact  that  other  security,  as  good  or  better 
than  that  surrendered,  is  substituted  for  it,  will  not  preclude  the 
surety  from  availing  himself  of  the  discharge."     Id. 

The  case  of  Bank  v.  Rogers,  16  N.  H.  9,  16,  19,  is  unques- 
tionably a  sound  case,  both  in  the  results  reached  and  in  the 
reasoning  of  the  opinion  leading  to  those  results.  No  point  de- 
cided or  even  suggested  in  that  case  is  disputed  by  the  plaintiff 
in  this.  But  the  distinction  between  the  two  is  clear.  There,  the 
surety  knew  of  the  security,  and  refused  to  bear  even  a  part  of  the 
expense  of  enforcing  it;  here,  the  surety  knew  nothing  of  the 
security :  there,  the  surety  insisted  on  the  creditor's  fighting  at  his 
(the  creditor's)  expense  a  lawsuit  against  one  claiming  the  prop- 
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erty  as  mortgagee,  as  well  as  prosecuting  the  action  against  the 
principal ;  here,  the  action  against  the  principal  was  done  with  at 
the  time  the  security  was  released,  and  there  had  been,  during  the 
several  months  the  property  had  been  held,  no  sign  or  intimation 
of  any  adverse  claimant.  The  plaintiff  does  not  assert  that  he 
could  have  required  the  bank  to  be  at  any  expense,  or  to  take  any 
trouble  to  enforce  the  security  for  his  benefit ;  he  does  not  need  to 
assert  that  the  bank  might  not  have  abandoned  the  security  with- 
out notice  to  him  if  he  had  had  knowledge  of  its  existence  and 
had  taken  no  steps  to  enforce  it  for  his  own  benefit  in  the  way 
prescribed  by  law,  that  is,  by  paying  the  debt  and  then  claiming 
the  right  of  subrogation.  He  asserts  only  that  he  was  guilty  of 
no  carelessness  in  not  trying  to  enforce  a  security  of  whose  exist- 
ence he  was  not  informed,  and  of  which  he  should  have  been 
informed  by  the  defendant  bank.  "  When  a  negotiable  note  is 
taken  as  collateral  security,  the  creditor  is  bound  to  give  notice  to 
the  endorsers."  Bank  v.  Young,  43  N.  H.  457,  462;  Jones  v. 
Fierce,  85  N.  H.  295.  "When  a  creditor  disposes  of  personal 
property  mortgaged  to  him  by  the  principal  as  collateral  security, 
he  is  responsible  to  the  surety  for  ordinary  care  and  prudence  m 
the  sale  and  in  the  application  of  the  proceeds."  Bank  v.  Young^ 
supra.  The  bank  by  its  acts  has  assumed  that  it  could  do  what- 
ever it  pleased  with  the  proceeds  of  the  attachment,  without  regard 
to  the  rights  of  any  other  person.  That  the  plaintiff,  if  he  had 
had  knowledge  of  the  attachment,  would  have  availed  himself  of 
his  legal  privilege  relative  to  the  satisfaction  of  the  note  and  the 
assuming  of  his  rights  under  the  attachment  there  can  be  no 
doubt,  as  the  course  subsequently  pursued  by  him  on  his  first  learn- 
ing about  the  attachment  goes  to  show.  And  neither  is  there  any 
question  that  he  could  have  protected  himself  at  the  time.  '*It  is 
a  doctrine  of  equity,  that  the  surety  is  entitled  to  all  the  remedies 
which  the  creditor  has  against  the  principal."  Byl.  Bills  (6th 
ed.)  373. 

Barney  v.  Clark,  46  N.  H.  514,  goes  further  than  Bank  v.  Rog- 
ers, supra,  by  stating  the  rule  more  broadly  than  was  decided  in 
the  earlier  case,  and  by  applying  it  to  a  more  doubtful  state  of 
facts.  But  it  does  not  go  so  far  as  the  bank  wishes  the  court  now 
to  go.  For,  in  the  first  place,  in  Barney  v.  Clark  as  in  Bank  v. 
Rogers,  an  attachment  before  judgment  is  what  the  creditor  aban- 
doned, and  the  court  expressly  declines  to  say  whether  it  would 
have  made  any  difference  if  judgment  had  been  obtained  before 
the  abandonment ;  and,  in  the  second  place,  in  the  later  as  in  the 
earlier  case,  the  surety  knew  of  the  security,  and  took  no  steps  to 
protect  himself.  In  Bank  v.  You7ig,  43  N.  H.  457,  460 — 462,  Bel- 
lows, J.,  says, — "If  the  creditor  chooses  to  accept  such  securities, 
the  law  will  imply  that  he  undertakes  to  hold  them  in  trust  for 
the  benefit  of  the  parties  interested,  and  to  use  ordinary  dili- 
gence in  the  care  of  them,  and  upon  payment  of  the  debt  by  the 
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surety  he  is  boand  to  transmit  them  unimpaired  to  him.  If  he 
relinquish  such  securities  to  the  principal,  it  is  well  settled  that  he 
thereby  exonerates  the  surety,  at  least  to  the  extent  of  their  value. 
Bank  v.  Oolcord^  mipra^  and  cases  cited,  although  in  that  case 
other  securities  of  equal  value  were  substituted.  And  the  same 
rule  has  been  applied  to  the  release  of  a  lien  acquired  by  an 
attachment  of  the  property  of  the  principal.  Springer  v.  Toothr 
aker^  43  Me.  381.  Between  this  class  of  cases,  namely,  the  release, 
of  securities  by  the  direct  act  of  the  creditor,  and  allowing  them, 
by  want  of  ordinary  care,  to  be  lost  or  destroyed,  we  are  unable  to 
perceive  any  solid  distinction.  .  .  .  Several  of  these  cases  go 
to  the  point  that  the  creditor,  having  in  his  hands  a  negotiable 
note  or  bill,  as  collateral  security,  is  bound  to  give  due  notice  to 
indorsers;  and  this,  we  think,  has  always  been  understood  to  be 
the  law  in  New  Hampshire."  The  last  quotation  presents  at 
least  one  case  where  the  creditor  is  bound  to  the  doing  of  an  act* 
for  the  protection  of  the  surety.  Further,  if  the  distinction  be- 
tween a  mortgage  and  an  attachment,  even  after  judgment,  that 
merely  doing  nothing  will  not  discharge  one  but  wiU  discharge 
the  other,  is  to  be  deemed  "  solid,"  it  is  to  be  observed  that  the 
plaintiff's  security  in  the  present  case  was  lost,  not  by  the  bank's 
doing  nothing,  but  by  its  taking  the  property  on  another  debt  of 
its  own.  Sprigg  v.  Bank^  10  Pet.  257 ;  Rees  v.  Berrington^  2  Ves. 
Jun.  540 ;  Bulteel  v.  Jarrold^  8  Price  467 ;  Combe  v.  Woolf^  8 
Bing.  161 ;  Bowmaker  v.  Moore^  3  Price  214— jS.  C,  7  Price  228  ; 
Blake  v.  Wite,  1  Y.  &  C.  420.  Why  should  not  the  discharge  of 
ample  security  held  by  the  creditor,  and  abandoned,  also  discharge 
the  surety?  Bank  v.  Thompson,  3  Grant  Cas.  114  ;  Byl.  Bills  378; 
Woodman  v.  Eastman,  10  N.  H.  359 ;  Couch  v.  Waring,  9  Conn. 
261 ;  Wood  V.  Bank,  9  Cow.  194 ;  Okie  v.  Spencer,  2  Whar.  253 ; 
Bank  v.  Hanrick,  2  Sto.  416 ;  Newcomh  v.  Raynor,  21  Wend.  108  ; 
Hawkins  v.  Thompson,  2  McLean  111 ;  Mayhew  v.  Crickett,  2 
Swanst.  190;  Smith  v.  Winter,  4  M.  &  W.  467. 

There  are  no  equities  on  the  side  of  the  bank.  Either  the  bank 
or  the  plaintiff  must  stand  the  loss  occasioned  by  the  failure  of 
Dearborn,  and  the  situation  was  such  that,  although  one  was 
holder  and  the  other  endorser,  whichever  moved  first  would  throw 
the  loss  on  the  other,  provided  no  advantage  once  gained  was  lost  by 
carelessness.  Thus,  the  plaintiff  could  have  paid  the  note,  taken 
it,  and  sued  Dearborn,  and  so  have  come  out  whole,  while  the 
bank  would  have  suffered  by  not  being  able  to  find  property  to 
secure  its  other  debts,  or  the  bank  could  have  attached  all  of 
Dearborn's  property  on  other  debts,  and  have  collected  this  note 
of  the  plaintiff,  and  he  would  evidently  have  no  redress.  These 
rights  of  a  first  attachment  over  a  second  are  not  such  as  courts 
need  to  strain  themselves  to  protect.  They  are  gained  by  dili- 
gence, and  may  be  easily  lost  by  neglect.  On  the  officer's  returns 
as  they  stand,  the  defendants  had,  however  inadvertently,  relin- 
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quished  a  part  of  the  advantage  of  the  bank,  and  given  the  plaintiff 
a  right  to  pay  the  note  and  be  subrogated. 

An  attachment  is  spoken  of  as  a  statute  lien  in  many  cases,  of 
which  the  following  are  cited :  Howard  v.  Daniehj  2  N.  H.  137 ; 
Dunklee  v.  Fales^  5  N.  H.  527 ;  Bumham  v.  FoUom^  5  N.  H.  568; 
KiUredge  v.  Bellows,  7  N.  H.  399,  427  ;  Clark  v.  Morse,  10  N.  H. 
236 ;  Collins  v.  Brigham,  11  N.  H.  420  ;  Wheeler  v.  Emerson,  44 
N.  H.  182,  186 ;  Kidder  v.  Tufts,  48  N.  H.  121 ;  Bryant  v.  Osgood, 
52  N.  H.  182 ;  Bowe  v.  Page,  54  N.  H.  190  ;  Moore  v.  Kidder,  55 
N.  H.  488;  Nihan  v.  Knight,  56  N.  H.  167;  Taylors, Lumber  Co., 
58  N.  H.  869 ;  Connor  v.  Follanshee,  59  N.  H.  124  ;  Haley  v.  Thurs- 
ton, 60  N.  H.  204;  Dodge  v.  Beattie,  61  N.  H.  101 ;  Philhrick  v. 
Shaw,  68  N.  H.  81.  An  attachment  was  held  to  be  a  lien  or 
security  within  the  proviso  of  the  bankrupt  act  of  1841.  Kittredge 
V.  Warren,  14  N.  H.  509;  Kittredge  v.  Emerson,  15  N.  H.  227; 
Buffum  V.  Seaver,  16  N.  H.  160;  Peck  v.  Jenness,  16  N.  H.  516  ; 
"^Colby  V.  Ledden,  17  N.  H.  273  ;  Feck  v.  Jenness,  7  How.  612.  It  is 
a  lien  or  security  within  the  rule  that  entitles  a  surety  paying  the 
debt  to  the  benefit  of  such.  Brewer  v.  Franklin  Mills,  42  N.  H. 
293.  It  is  a  suflBcient  lien  to  sustain  a  bill  in  equity  to  set  aside  a 
fraudulent  conveyance.  Dodge  v.  Griswold,  8  N.  H.  425;  Ferson 
V.  Mo7iroe,  21  N.  H.  462 ;  Tappan  v.  Evans,  11  N.  H.  311 ;  Kittredge 
V.  Warren,  14  N.  H.  509;  Utone  y.  Anderson,  26  N.  H.  506.  A 
telease  of  an  attachment  is  a  sufficient  consideration  for  a  promise. 
Dearborn  v.  Sawyer,  59  N.  H.  95. 

An  attachment  is  to  be  treated,  so  far  as  respects  the  duty  of 
the  creditor  to  a  surety,  like  a  mortgage,  pledge,  or  other  security, 
except  for  the  differences  that  naturally  result  from  their  different 
nature. 

A  discharge  of  an  attachment  at  a  time  when  its  continuance 
does  not  expose  the  creditor  to  immediate  expense  or  risk,  like  the 
discharge  or  a  mortgage  under  similar  circumstances,  discharges  a 
surety.  Springer  v.  Toothaker,  48  Me.  381 ;  Bank  v.  Young,  43 
N.  H.  457,  461.  When  a  creditor  discharges  an  attachment 
because  its  continuance  would  expose  him  to  risk  or  expense,  it  is 
to  be  treated  like  the  surrender  of  a  pledge  under  like  circum- 
stances. The  necessity  of  keeping  possession  of  the  property  in 
order  to  maintain  the  lien  and  the  lack  of  right  to  use  it,  unless  for 
its  own  preservation,  are  alike :  the  right  to  turn  the  property  into 
money  by  a  sale  exists  in  both  cases,  though  with  varying  limita- 
tions, sometimes  to  the  adviantage  of  one  kind  of  lien,  sometimes  of 
the  other :  in  each  case  the  property  may  be  a  source  of  expense 
till  sold:  in  each  case  adverse  claims  may  make.it  imprudent  to 
run  the  risk  of  attempting  to  maintain  the  lien.  In  each  case, 
therefore,  circumstances  may  justify  an  abandonment  of  the  secu- 
rity, and  it  is  possible  that  notice  to  the  surety  of  an  intention  to 
abandon  it  might  in  either  case  justify  an  aoandonment  which 
without  such   notice   would  have   discharged   the   surety.      The 
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exact  limits  of  the  doctrine  are  not  here  material.  The  point  is, 
that  the  cases  are  parallel,  and  that  there  can  be  no  more  di£5culty 
in  the  one  case  than  in  the  other  in  determining  such  questions  as 
may  arise. 

When  a  creditor  allows  an  attachment  to  be  lost  simply  by  not 
entering  his  action,  or  by  not  levying  within  thirty  days  after  judg- 
ment, it  is  to  be  treated  like  the  loss  of  a  mortgage  security  from 
the  omission  of  some  act,  such  as  getting  the  mortgage  recorded, 
or  taking  measures  to  prevent  the  waste,  or  removal  and  loss,  of  the 
mortgaged  property.  It  is,  then,  a  question  whether  there  was  such 
negligence  as  to  discharge  the  surety;  and  diflBcult  questions  may 
be  presented,  but  not  more  difficult  in  the  one  case  than  in  the 
other.  There  is  no  reason  for  classing  attachments  apart  from  all 
other  liens,  and  saying  of  every  other  lien  that  a  release  of  it  dis- 
charges the  surety  unless  the  creditor  can  show  that  the  circum- 
stances made  it  unreasonable  to  require  him  to  hold  it,  but  saying 
of  an  attachment,  [as  matter  of  law  that  it  is  unreasonable^  to 
require  the  creditor  to  retain  it,  and  that  a  release  does  not  dis- 
charge the  surety.  The  fact  that  there  is  no  right  to  use  attached 
property  unless  for  its  preservation  is  immaterial.  The  same  is  the 
case  with  a  pledge  and  most  other  securities,  in  the  absence  of 
agreement. 

The  fact  that  an  attachment  may  be  lost  by  mere  lapse  of  time 
without  any  act  on  the  part  of  the  creditor  is  immaterial.  -  If  a 
statute  should  make  the  recording  of  a  mortgage  essential  to  its 
validity  even  against  the  mortgagor,  would  any  one  pretend  that 
the  creditor  could ,  discharge  the  mortgage  before  the  time  for 
recording  it  had  run  out  without  discharging  a  surety?  Whether 
the  creditor  would  be  obliged  to  take  the  mortgage  to  the  proper 
office  and  pay  for  having  it  recorded,  in  order  to  hold  his  claim  on 
the  surety,  we  need  not  discuss :  he  should  at  least  leave  the 
surety  his' chance  to  come  in,  pay  the  debt,  and  have  the  mortgage 
recorded  for  his  own  benefit  before  the  time  runs  out. 

If  the  bank  had  simply  allowed  the  thirty  days  after  judgment 
against  Dearborn  to  run  out,  and  the  money  had  then  been  taken 
by  subsequent  creditors,  or  had  been  taken  by  Dearborn  himself, 
and  got  out  of  the  reach  of  attachment,  we  could  not  on  these 
principles  recover  without  showing  that  it  was  an  act  of  such  neg- 
ligence as  to  be  analogous  to  the  cases  where  the  benefit  of  a  mort- 
gage or  of  a  pledge  is  lost  by  negligence,  and  a  surety  held  to  be 
discharged  thereby.  But  the  case  presented  is  that  of  a  discharge 
of  the  attachment,  and  taking  the  property  on  another  claim — an 
act  which  is  fully  analogous  to  the  discharge  of  a  mortgage  or  sur- 
render of  a  pledge,  unless,  perhaps,  it  is  stronger  in  our  favor. 

F.  N.  Parsons^  for  the  defendants  on  their  motion  for  rehearing. 
The  attachment  made  in  the  suit  in  which  the  plaintiff's  note  was 
included  was  lost  by  the  failure  of  the  bank  to  levy  thereon  within 
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thirty  days  after  judgment.  G.  L.,  c,  235,  b9.  36-88.  At  the  time 
of  the  payment  by  Morrison,  no  attachment  existed  to  which  he 
could  have  been  subrogated  if  he  had  stipulated  therefor  and  had 
the  right.  The  question  is,  not  whether  Morrison  had  the  right 
upon  payment  to  be  subrogated  to  any  suit  of  the  bank  then  in  ex- 
istence, and  to  prosecute  the  same  in  the  name  of  the  bank  for  his 
protection,  but  is,  whether  the  failure  of  the  bank  to  prosecute  its 
suit  to  final  levy  was  such  a  failure  of  its  legal  duty  toward  the 
indorser  as  to  discharge  him. 

I.  To  overrule  the  demurrer,  it  must  be  held, — (1)  An  indorser 
who  obtains  the  discount  of  a  note  in  the  ordinary  course  of  busi- 
ness is  a  surety  so  as  to  be  discharged  by  the  failure  or  negligence 
of  the  creditor  in  his  care  of  any  collateral  securities  held  by  him 
to  the  same  extent  and  in  the  same  way  that  a  surety  would  be. 
(2)  An  attachment  is  such  a  collateral  security  that  a  failure  by 
the  creditor  to  prosecute  a  suit  against  the  principal,  in  whidi  it 
was  obtained  to  final  levy,  discharges  the  surety.  I  deny  each  of 
these  propositions.  If  either  is  unsound,  the  demurrer  must  be 
sustained. 

II.  Under  the  decisions  in  this  state^  the  release  of  an  attach- 
ment by  the  creditor  in  a  suit  against  the  principal  debtor,  even 
after  judgment,  will  not  discharge  the  surety.  Barney  v.  Clarke 
46  N.  H.  514 ;  Baker  v.  Davis,  22  N.  H.  37  ;  Bank  v.  Rogers,  16 
N.  H.  9 ;  Baker  v.  Marshall,  16  Vt.  522 ;  Bank  v.  Bizon,  4  Vt. 
687  ;  Bellows  v.  Lovell,  5  Pick.  307. 

The  weight  of  authority  sustains  the  proposition,  and  there  are 
good  and  suflBcient  reasons  why  an  attachment  lien  should  be  dis- 
tinguished from  others.  (1)  I  do  not  claim  that  an  attachment  is 
not  a  lien.  Edgerly  v.  Emerson,  23  N.  H.  555,  establishes  that  an 
attachment  is  such  a  collateral  security,  that  a  surety,  on  payment 
of  the  debt,  may  be  subrogated  thereto.  It  is  not  an  authority  that 
an  attachment  is  such  a  collateral  security  that  the  loss  -or  release 
of  it  by  a  creditor  discharges  a  surety.  (2)  The  assertion  that  no 
satisfactory  reason  has  ever  been  given  why  the  release  of  an 
attachment  lien  upon  the  property  of  the  principal  should  be  dis- 
tinguished from  that  of  any  other  lien,  is  not  sustained  by  the 
authorities  cited.  Against  the  authorities  cited  in  New  Hampshire, 
Vermont,  and  Massachusetts,  where  the  lien  by  attachment  exists, 
we  are  referred  to  cases  in  Georgia,  Maryland,  Alabama,  and  Ohio, 
where  the  lien  by  attachment  does  not  exist.  The  authorities  cited 
are  not  cases  of  attachment,  but  where  the  property  has  been  act- 
ually taken  on  execution.  Freaner  v.  Yingling,  37  Md.  491,  so  far 
as  it  is  an  authority  at  all,  is  an  authority  against  the  proposition 
to  which  it  is  cited.  Hollingsivorth  v.  Tanner,  44  Ga.  11,  is  mere 
dicta  on  this  point.  The  case  is  decided  the  other  way  on  other 
grounds.  In  Dixon  v.  Ewing,  3  Ohio  280,  the  property  was 
actually  taken  on  execution.  The  value  of  this  case  as  an  author- 
ity is  weakened  by  the  reference  in  the  reporter's  head  notes  to  3 
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Wheaton  as  a  contra  authority,  since  the  decision  of  this  case.  In 
Bank  v.  Edwards^  20  Ala.  512,  the  decision  is  put  on  the  ground 
that  the  execution  was  actually  levied,  and  the  peculiar  circum- 
stances of  the  case.  The  case  is  an  authority  for  the  defendants 
here.  See,  also,  6  Ala.  672 ;  15  Ala.  309,  616.  (3)  If  the  attach- 
ment  lien  is  to  be  held  a  species  of  collateral  security  to  enable  a 
surety  to  be  subrogated  to  and  prosecute  a  pending  suit,  to  hold 
that  a  creditor  must  prosecute  a  suit  in  which  he  has  obtained  an 
attachment  or  release  the  surety,  is  to  hold  that,  having  collateral 
security,  he  must  enforce  it.  This  is  not  the  law.  Sheld.  Sub., 
«.  115;  Bank  v.  Qodden^  15  Ala.  616.  If  it  is  said  that  this  is  the 
result  of  the  nature  of  an  attachment,  that  it  must  be  prosecuted 
to  make  it  available,  my  answer  is,  that  it  is  this  very  nature  of 
this  sort  of  a  security,  which  is  of  no  avail  without  the  active 
pursuit  of  the  debtor  by  the  creditor,  which  he  is  not  obliged  to 
undertake  or  pursue,  which  gives  the  creditor  the  right  to  release 
or  abandon  it.  (4)  In  jurisdictions  where  it  is  held  that  a  cred- 
itor is  bound  to  sue  the  principal  upon  or  without  the  request  of 
the  surety,  it  may  reasonably  be  held  that  the  release  of  an  attach- 
ment discharges  the  surety.  But  when  a  creditor,  as  in  this 
state,  is  under  no  obligation  to  sue  the  debtor,  and  is  also  under 
no  obligation  to  realize  upon  collateral  security  of  any  sort,  it 
seems  to  me  to  follow  as  an  unanswerable  proposition,  that  if  the 
creditor  is  under  no  obligation  to  collect  of  the  principal  or  his 
securities,  he  is  under  no  obligation  to  bring  suit ;  that  if  he  is  not 
obliged  to  bring  a  suit  or  realize  upon  any  collateral  securities,  he 
is  not  obliged  to  prosecute  a  suit  alre^y  brought  to  gather  the 
fruits  of  an  attachment  therein  ;  that  if  a  failure  to  bring  suit  will 
not  discharge  a  surety,  a  failure  to  prosecute  one  already  brought 
will  not  do  so.  Hitherto  this  court  has  so  held.  At  what  precise 
point  in  a  suit  is  failure  to  prosecute  to  be  logically  held  to  dis- 
charge a  surety  ?  How  far  may  a  creditor  go  safely  in  a  suit  ? 
May  he  sue  out  a  writ,  and  try  to  scare  the  pay  out  of  the  princi- 
pal? Will  it  be  safe  for  him  even  to  threaten  to  sue  the  principal, 
and  not  do  it?  Or  is  it  to  be  said  he  cannot  stop  after  taking  judg- 
ment? There  is  where  the  trouble  comes.  It  is  no  answer  to  say 
this  property  had  been  sold  and  converted  into  money.  That 
changes  no  one's  rights.  The  debtor  could  claim  it  was  exempt, 
and  demand  the  proceeds.  Other  claimants  may  arise :  the  sale 
estops  no  one.  After  making  the  misstep  of  taking  out  judgment, 
can  the  surety  compel  the  creditor  to  take  the  risk  involved  in  seiz- 
ing property  ?  Is  there  any  logical  reason  why  a  failure  to  do 
this  should  discharge  a  surety,  when  a  failure  to  take  out  judgment 
would  not? — any  reason  why  a  failure  to  take  out  judgment  should 
discharge  a  surety,  when  a  failure  to  enter  the  writ  would  not? — 
any  reason  why  either  of  these  should  discharge  a  surety  when  it 
is  held  that  a  failure  or  refusal  to  bring  suit  does  not?  (5)  The 
banks  had  the  right  to  take  all  of  Dearborn's  property  upon  their 
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unsecured  claims,  and  collect  the  remainder  of  their  claims  of  the 
various  sureties.  Neither  law  nor  equity  requires  that  payment  so 
collected  shall  be  considered  to  be  made  for  the  benefit  of  all  the 
sureties  ratably.  Sheld.  Sub.,  «.  117 ;  Harding  v.  Tifft,  76  N.  Y. 
461 ;  Hansen  v.  Bounsavell^  74  111.  288.  (6)  When  the  attachment 
was  made  simultaneously  upon  all  the  writs,  the  property  attached 
became  one  security  for  the  payment  of  all  the  debts  of  Dearborn 
due  both  banks,  and  the  banks  had  the  right  to  apply  the  security 
on  such  claims  as  they  chose.  The  holder  of  different  notes,  for 
which  he  has  one  security,  may  apply  the  whole  proceeds  of  the 
security  upon  the  notes  last  due,  and  continue  to  hold  a  surety 
upon  the  earlier  ones.  Sheld.  Sub.,  s.  117 ;  Mathews  v.  Switzler^ 
4d  Mo.  301.  (7)  At  the  most,  Morrison,  if  surety  at  all,  was 
only  surety  for  a  part  of  the  debt  for  which  the  attached  property 
was  liable.  And  a  surety  for  part  of  a  debt  cannot  be  subrogated 
while  the  other  part  remains  unpaid.  Sheld.  Sub.,  s.  118.  (8) 
The  application  was  made  by  the  levy.  The  return  of  the  attach- 
ment making  the  other  writs  secondary  was  not  an  application. 
The  attachment  gave  the  bank  no  power  or  control  over  the 
fund;  they  had  none  until  the  levy.  The  fact  that  the  sheriff 
returned  the  writs  in  a  certain  order  does  not  bind  the  bank  to 
pursue  that  order  in  making  the  application  and  levy.  This 
is  not  a  case  of  one  completed  attachment  and  then  another  sec- 
ond attachment  made,  but  is  a  case  where  all  the  attachments 
are  made  at  once;  and  the  plaintiff  in  this  case  rests  his  claim  upon 
a  fiction  of  the  law.  When  a  sheriff  has  writs  of  different  plain- 
tiffs, his  return  may  serve  to  indicate  the  order  of  priority  between 
them ;  but  when  the  writs  are  all  in  favor  of  one  plaintiff,  any  such 
return  is  a  mere  nullity,  binds  no  one,  and  is  not  conclusive  for  or 
against  a  stranger.  (9)  Even  if  the  return  were  made  as  it  is  by 
direction  of  the  bank,  it  is  not  an  application  of  the  proceeds.  It 
amounts  at  most  to  an  unexecuted  intention  to  apply  them  in  this 
order.  The  application  is  made  by  the  levy.  Suppose  it  had  been 
expected  that  Dearborn  was  to  make  a  general  payment  to  the 
bank  upon  his  indebtedness,  and  the  officers  had  voted  to  apply 
this  payment  upon  certain  notes,  say  the  plaintiff's:  would  the 
plaintiff  have  been  discharged  if,  before  the  payment  was  made, 
the  officers  of  the  bank  had  reconsidered  this  vote,  and  voted  to 
make  the  application  upon  other  notes,  and  so  made  it?  That  is 
this  case,  and  one  record  would  be  as  important  and  binding  as  the 
other,  and  no  more. 

C.  B,  Hihhard  and  aS'.  aS'.  JewetU  for  the  plaintiff,  in  reply. 

1.  The  defendants  say  that  ^^  the  attachment  made  in  the  suit  in 
which  the  plaintiff's  note  was  included  was  lost  by  the  failure  of 
the  bank  to  levy  thereon  within  thirty  days  after  judgment." 

If  this  statement  means  that  the  attachment  continued  to  exist 
till  the  thirty  days  after  judgment  had  expired,  although  the  pro- 
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ceeds  of  the  attachment  had  in  the  meantime  been  applied  on  exe- 
cutions obtained  in  other  suits,  it  rests  on  a  misconception  of  what 
is  meant  by  the  discharge  of  an  attachment.  No  writing,  no  for- 
mality of  any  kind,  is  necessary.  If  the  creditor  tells  the  officer  to 
give  the  property  back  to  the  debtor,  if  he  tells  him  to  deliver  it 
over  to  another  officer  who  has  a  writ  or  execution  to  take  it  on, 
if  he  tells  him  to  apply  it  all  on  other  executions,  the  officer  is  justi- 
fied in  following  the  directions;  and  when  he  has  done  so,  the  prop- 
erty is  out  of  his  hands,  or  is  in  his  hands  for  some  other  purpose 
than  holding  it  on  the  attachment.  The  attachment  is  discnarged. 
The  bank  could  in  no  way  have  more  effectively  discharged  this 
attachment  than  by  having  its  other  executions  levied  upon  the 
property. 

2.  That  the  plaintiff  could  not,  by  paying  merely  the  note  he  had 
endorsed,  have  become  entitled  to  subrogation  of  the  judgment  and 
attachment  against  Dearborn,  is  not  material.  No  doubt  he  would 
have  had  to  take  up  the  whole  judgment;  but  nothing  appears  to 
show  that  he  would  not  have  done  so,  especially  as  there  was  enough 
money  in  the  officer's  hands  to  satisfy  the  entire  execution,  so  that 
he  would  then  have  lost  nothing.  It  is  immaterial,  however, 
whether  he  would  have  availed  himself  of  the  security  or  not,  if  it 
was  discharged  so  that  he  could  not  avail  himself  of  it.  Since  the 
security  is  now  discharged,  he  is  of  couree  under  no  obligation  to 
do  anything  about  the  other  notes  included  in  the  judgment  in 
order  to  get  the  benefit  of  his  release. 

3.  The  doctrine,  that  when  a  sheriff  has  several  writs  in  favor  of 
one  plaintiff,  a  return  indicating  the  order  of  priority  among  them 
is  a  mere  nullity  and  binds  no  one,  leads  to  the  doctrine  that  two 
plaintiffs  may  by  agreement  change  the  order  of  their  attachment 
liens,  although  there  is  a  surety  on  the  claim  first  secured  who 
wishes  to  pay  the  claim  and  prosecute  the  suit.  The  priority  estab- 
lished by  the  order  of  attachment  is  one  of  writs,  not  of  persons, 
and  is  therefore  not  destroyed  by  identity  of  persons.  So  far  as 
the  debtor  is  concerned,  the  -plaintiff  in  the  writ  with  the  prior 
attachment  may  waive  its  priority  in  favor  of  a  second  attachment 
made  by  himself  or  made  by  another ;  but  we  submit  that  he  can- 
not so  waive  it  in  either  case  to  the  prejudice  of  sureties  on  the 
claim  first  secured,  or  of  any  other  person,  that  would  have  a  right  to 
complain  if  the  attachment  were  entirely  released.  So  far  as  the 
claims  secured  by  one  attachment  are  concerned,  the  plaintiff  may 
of  course  apply  the  proceeds  the  same  as  he  might  apply  a  pay- 
ment made  on  those  claims  generally  to  such  of  them  as  he  chooses, 
and  sureties  cannot  complain.  But  where  an  order  of  priority  is* 
established,  the  plaintiff  is  bound  to  regard  it,  whether  it  is  himself 
or  another  that  would  gain  by  disregarding  it, 

4.  That  an  unexecuted  intention  to  obtain  security  or  to  apply 
it  in  a  certain  way  can  be  changed  without  releasing  sureties  is  not 
disputed.     A  number  of  the  cases  cited  by  the  defendants   are  of 
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this  character.  When  the  creditor  has  obtained  his  security,  and 
in  writing  elected  how  to  apply  it,  the  case  is  changed.  A  vote 
by  the  bank  to  apply  a  payment  not  yet  made  is  in  no  respect  an 
application  of  the  payment  at  the  time  of  the  vote.  If  it  were, 
the  claim  would  be  paid  without  the  formality  of  payment.  If  the 
payment  had  already  been  made,  or  if  the  vote  stood  unrescinded 
at  the  time  of  the  payment,  probably  the  application  would  be 
final,  even  as  between  the  bank  and  the  principal  debtor.  The 
situation  of  a  bank  that  has  the  debtor's  promise  of  a  payment,  and 
passes  a  vote  how  to  apply  it  when  made,  is  analogous  to  the  situa- 
tion of  a  plaintiff  that  has  given  his  writ  to  an  officer  with  direc- 
tions to  attach  certain  property  thereon,  but  in  no  respect  analogous 
to  that  of  a  plaintiff  that  has  an  attachment  already  made. 

(7.  B.  Hibbard  and  8.  S,  Jewett^  for  the  plaintiff,  on  his  motion 
for  a  rehearing.  That  a  surety  has  a  right  of  subrogation  to  secu- 
rities acquired  by  the  creditor,  and  that  he  is  discharged  »ro  tanto 
by  the  creditor's  surrender  or  improper  application  of  tnem,  are 
well  established  in  this  state,  and  as  general  propositions  are  not 
openly  disputed  in  the  present  case.  Bank  v.  Uolcord^  15  N.  H. 
119;  Bank  v.  Rogers,  16  N.  H.  9;  WatrisB  v.  Pierce,  32  N.  H. 
560 ;  Bank  v.  Young,  43  N.  H.  457.  That  no  securities  properly 
so  called  (that  is,  such  as  cannot  be  regarded  as  payment)  come 
within  the  second  proposition  unless  they  also  come  within  the 
first,  is  clear  on  principle,  since  the  surety  is  not  injured  by  the 
surrender  of  a  security  of  which  he  could  not  avail  himself,  and 
is  also  clear  on  authority.  Sheld.  Sub., «.  119.  That  no  securities 
come  within  the  first  proposition  that  do  not  also  come  within  the 
second,  unless  there  is  some  equitable  reason  for  exempting  them 
from  the  second  that  does  not  exist  for  exempting  them  from  the 
first,  is  likewise  clear,  since  the  second  proposition  results  from  a 
combination  of  the  fii-st  with  the  proposition  that  the  creditor 
must  not  render  the  surety's  rights  unavailable. 

An  attachment  is  a  security  within  the  first  proposition.  Edg- 
erly  v.  Emerson,  23  N.  H.  555 ;  Breiver  v.  Franklin  Mills,  43 
N.  H.  292  ;  Chester  v.  Plaistow,  43  N.  H.  542.  It  is  therefore  a 
security  within  the  second  proposition,  unless  there  is  some  equita- 
ble reason  for  excepting  it.  No  such  reason  has  been  su^ested  in 
any  case  heretofore  decided  in  this  state,  and  none  has  been  sug- 
gested in  the  present  case.  In  Bank  v.  Young,  43  N.  H  457,  the 
decision  in  Springer  v.  Toothaker,  43  Me.  381,  that  the  surety  is 
discharged  by  the  release  of  an  attachment  on  the  principal's  prop- 
erty, is  mentioned  with  apparent  approval.  In  Baker  v.  Davis,  22 
N.  H.  27,  37,  Perley,  J.,  appears  to  have  had  an  impression  that  a 
levy  might  be  abandoned  without  discharging  the  surety.  These 
opinions  are  both  obiter.  In  Barney  v.  Clark,  46  N.  H.  514,  Bart- 
lett,  J.,  mentions  the  question  whether  the  surety  would  be  dis- 
charged by  the  release,  after  judgment,  of  property  that  had  been 
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attached  in  the  suit,  but  expresses  no  opinion  upon  it,  and  we  think 
it  cannot  be  inferred  from  the  authorities  cited  by  him  what  his 
opinion  was.  The  decision  in  Barney  v.  Clark  was,  that  the  cred- 
itor might  withdraw  a  note  from  a  suit  against  the  principal, 
wherein  property  of  the  principal  had  been  attached,  without  dis- 
charging the  surety.  The  note  was  not  specially  declared  on,  and 
it  does  not  appear  that  the  note  was  in  the  suit  in  any  way  except 
that  the  plaintiff's  attorney  had  intended  to  introduce  it  under  the 
money  counts.  The  court  treated  the  withdrawal  of  the  note  as 
equivalent  to  the  discontinuance  of  a  suit  upon  it,  and  it  is  impos- 
sible to  give  it  any  greater  effect.  The  decision  is,  therefore,  at 
the  utmost,  the  same  as  in  Bank  v.  Rogers^  16  N.  H.  9,  which  is 
cited  by  the  court.  The  ground  of  this  decision  is  not  stated  in 
Barney  v.  Clark^  but  is  very  fully  stated  in  Bank  v.  Rogers^  which 
latter  case  is,  therefore,  not  only  the  first  case,  but  still  the  leading 
case  on  the  subject. 

Ifi  Bank  v.  Rogers^  the  surety's  rights  to  the  benefit  of  security 
taken  by  the  creditor  from  the  principal  debtor,  and  his  discharge 
pro  tanto  by  the  creditor's  release  of  it,  are  fully  recognized.  A 
judgment  lien  is  mentioned  as  a  security  to  which  the  surety  has 
this  right,  and  the  question  whether  an  attachment  is  such  a  secu- 
rity is  su^ested  but  not  discussed.  The  effect  of  a  naked  release 
of  either  an  attachment  or  a  judgment  lien  is  not  mentioned,  but 
it  is  held  that  the  creditor  may  discontinue  the  action  against  the 
principal  without  discharging  the  surety,  whether  an  attachment 
had  been  made  or  not.  The  real  point  of  this  decision  can  per- 
haps be  best  understood  by  supposing  an  analogous  case  to  arise 
where  the  security  is  a  pledge  or  a  mortgage.  Suppose  the  creditor 
having  a  pledge  or  a  mortgage  of  property  from  the  principal  debtor 
begins  proceedings  to  foreclose  it,  either  by  suit  or  by  notice  and 
advertisement  of  sale,  where  the  latter  is  permitted  by  the  contract 
or  by  law :  that  he  has  an  equitable  right  to  abandon  the  pro- 
ceedings, is  well  settled,  coming  within  the  ordinary  principle,  that 
the  creditor  is  not  obliged  to  take  active  measures  to  enforce  the 
security,  or  even  to  persist  in  them  when  undertaken.  The  decision 
in  Bank  v.  Rogers  is,  that  he  might  still  abandon  the  proceedings, 
even  if  the  effect  of  such  abandonment  were  to  lose  the  security. 
The  equity  of  the  creditor  to  proceed  or  not  proceed,  to  prosecute 
or  abandon  proceedings  already  begun,  exactly  as  he  chooses,  is 
held  to  be  paramount.  If  there  is  a  security  that  is  of  such  a 
nature  as  to  be  lost  by  his  mere  discontinuance  of  proceedings 
begun  to  enforce  it,  it  is  not  lost  by  the  creditor's  direct  act ;  it  is 
incidentally  lost  by  his  ceasing  to  prosecute  the  proceeding  neces- 
sary to  preserve  it,  and  the  surety  is  not  discharged.  This  may 
be  considered  as  established  in  this  state,  although  it  is  against  the 
general  current  of  authority  elsewhere,  especially  in  jurisdictions 
where  an  attachment  is  held  (as  it  is  here)  to  be  a  collateral  secu- 
rity of  which  a  surety  is  entitled  to  subrogation.    Sheld.  Sub.,  %.  122. 
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But  the  release  of  an  attachment^  while  still  prosecuting  the  suit 
wherein  it  is  made,  is  entirely  different  in  principle,  is  unjustified 
by  anything  to  be  found  in  Bank  v.  Rogers^  or  in  any  other  New 
Hampshire  case  except  the  dictum  in  Baker  v.  Bavi»^  and  is  strictly 
analogous  to  the  release  of  property  pledged.  Probably,  in  a  case 
where  there  were  threatening  adverse  claimants,  as  in  Bank  v. 
Boffers^  the  creditor  would  have  a  right  to  abandon  either  an 
attachment  or  a  pledge;  but  in  the  ordinary  case  he  must  certainly 
retain  property  pledged,  and  no  equitable  reason  can  be  given  for 
not  requiring  him  to  retain  property  attached  so  long  as  he  con- 
tinues to  prosecute  the  suit  wherein  it  has  been  attached. 

After  judgment,  there  is  no  way,  so  far  as  we  are  aware,  to 
abandon  the  action  except  by  a  release,  and  a  release  would  dis- 
charge the  original  debt  and  discharge  the  surety.  If,  however, 
there  is  any  way  to  discontinue  an  action  after  judgment  without 
releasing  the  debt,  we  do  not  dispute  that  Bank  v.  Rogers  .and 
Barney  v.  Clark  are  authorities  tending  to  establish  that  such  a 
discontinuance  would  not  discharge  the  surety,  although  there  was 
property  attached ;  but  an  opinion  on  that  question  was  expressly 
reserved.  It  is  immaterial  here,  since  the  judgment  against  Dear- 
born was  not  abandoned. 

Of  the  cases  outside  of  this  state,  the  great  majority  are  in 
our  favor.  Sheld.  Sub.,  «.  122.  Bayl.  Sur,  &  Guar.  231 ;  5  Wait 
Act.  &  Def.  245.  Indeed,  after  the  rejection  of  those  that  conflict 
with  Edgerly  v.  Emerson^  few  are  left  against  us.  We  purpose 
to  consider  only  the  New  England  cases  that  have  been  cited  in 
the  present  case.  The  dictum  in  Bellows  v.  Lovell^  5  Pick.  807, 
goes  no  further  than  Bank  v.  Rogers^  namely,  that  the  creditor  may 
abandon  an  action,  although  an  attachment  is  thereby  lost.  The 
doctrine  of  Bank  of  Montpelier  v.  Dixon^  4  Vt.  587,  is,  that  "  as 
to  any  securities  which  the  creditor  may  have  at  the  time  the 
surety  entered  into  the  obligation,  and  which  may  have  had  an 
influence  in  inducing  the  surety  to  become  obligated,  the  creditor 
must  act  with  good  faith,  and  not  discharge  them  to  the  prejudice 
of  the  surety,'  but  that  the  creditor  may  release  any  security 
obtained  by  him  after  the  contract  of  suretyship  for  his  own  bene- 
fit and  without  any  request  of  the  surety,  if  in  making  such  release 
he  act  with  good  faith  and  with  a  view  to  his  own  interest.  The 
latter  part  of  this  statement  of  the  doctrine  of  the  case  is  not  in 
the  case  itself  expressly  stated  of  any  security  except  attachments; 
but  the  reasoning  is  general,  applying  to  any  other  security  as  well 
as  to  attachments.  This  is  the  construction  which  has  been  put 
upon  the  case  by  the  same  court  in  Crane  v.  Stickles^  15  Vt.  252, 
where  the  security  in  question  was  a  bill  of  sale  of  personal  prop- 
erty ;  and  the  court  says,  of  Bank  v.  Dixon^  that  it "  seems  to  recog- 
nize the  doctrine  that  security  may  be  relinquished  and  the  under- 
signer  pursued  to  the  fullest  extent.  The  payee  of  the  note  may 
give  up  such  security  as  he  may  have  obtained,  at  his  own  sug- 
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gestion,  without  any  assistance  from  the  surety,  provided  he  acts  in 
good  faith  and  only  with  reference  to  his  own  interest."  This  does 
not  accord  with  the  law  as  generally  held  (Sheld.  Sub., «.  119),  or  as 
held  in  New  Hampshire  (Bank  v.  Young^  43  N.  H.  457,  Philbrick 
V.  Shaw^  61  N.  H.  356,  where  the  securities  were  taken  after  the 
contract  of  suretyship  and  without  the  sureties'  request),  and  no 
Vermont  case  can,  therefore,  be  an  authority  in  New  Hampshire 
on  this  subject.  Baker  v.  Marshall^  16  Vt.  522,  moreover,  goes 
no  further  than  Bank  v.  Rogers, 

The  only  New  England  case,  so  far  as  we  know,  that  admits  the 
general  doctrine  that  the  discharge  of  secuiities  is  a  discharge  of 
the  surety,  although  such  securities  were  acquired  by  the  creditor 
after  the  contract  of  suretyship  was  entered  into  and  without  the 
request  of  the  surety,  and  decides  whether  an  attachment  is  or  is 
not  a  security  within  the  rule,  is  Springer  v.  Toothaker^  43  Me.  381, 
and  that  case  decides  that  it  is  such  a  security.  If,  therefore,  the 
court  should  adopt  the  defendants'  suggestion  that  the  decisions  in 
jurisdictions  where  the  lien  by  attachment  exists  should  control 
the  case,  the  decision  must  be  against  them.  The  Maine  and  Ver- 
mont cases  recognize  no  distinction  between  attachments  and  other 
securities,  while  the  Massachusetts  and  the  New  Hampshire  cases 
do  not  touch  the  question,  except  oHter  in  Baker  v.  Davis  and  in 
Bank  v.  Young^  the  opinion  of  Perley^  J.,  that  a  distinction  exists 
being  based  on  a  misunderstanding  of  the  authorities  cited  by  him, 
while  the  opinion  of  Bellows^  J.,  that  no  distinction  exists,  is  sup- 
ported by  the  authority  he  cites.  The  decisions  that  the  creditor 
may  discontinue  an  action  although  an  attachment  is  lost  thereby, 
do  not  touch  the  subject,  because  expressly  put  upon  the  ground 
that  the  creditor  cannot  be  compelled  to  prosecute  the  action. 
They  are  not  decisions  that  the  creditor,  while  prosecuting  an 
action,  may  do  whatever  he  pleases  with  securities  obtained  there- 
in and  not  discharge  a  surety.  Because  the  equitable  right  of  the 
creditor  to  discontinue  the  action  overrides  the  equitable  right  of 
the  surety  to.  have  securities  preserved,  it  by  no  means  follows  that 
the  creditor  is  not  in  general  bound  to  respect  that  right  of  the 
surety. 

The  decisions  relied  on  by  the  defendants  rest  on  an  equitable 
principle,  that  the  surety  ought  not  to  be  allowed  to  escape  his  lia- 
bility by  reason  of  the  creditor's  abandoning  a  proceeding  he  has 
undei*tak6n  for  the  collection  of  his  debt  from  the  principal  debtor, 
even  though  the  effect  of  such  abandonment  is  incidentally  to  cause 
the  loss  of  a  collateral  security.  This  is  an  intelligible  principle, 
which  can  be  applied  to  new  cases  as  they  arise,  without  embar- 
rassment other  than  that  which  is  incidental  to  the  application  of 
established  principles  to  new  cases  in  any  department  of  the  law. 
It  is  an  equitable  principle,  though  there  may  be  doubt  whether  it 
should  be  made  paramount.  But  the  step  which  the  court  now 
thinks  of  taking  is  a  plunge  into  the  dark.     If  there  is  any  equita- 
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ble  principle  on  which  it  can  be  based,  that  principle  has  not  been 
enunciated  in  the  ingenious  arguments  of  counsel,  or  of  the  court 
in  the  opinion  last  delivered,  unless  the  court  is  prepared  to  over- 
rule New  Hampshire  cases  by  wholesale.  To  prove  this,  we  pur- 
pose to  examine  every  supposed  principle  on  which  the  decision  has 
been  founded. 

In  the  first  place,  we  protest  against  stating  the  question  as 
"  whether  the  bank's  failure  to  levy  the  execution  issued  on  their 
judgment  against  Dearborn  as  maker  of  the  note  upon  the  avails 
of  the  attached  property  discharged  the  plaintiff  from  his  liability 
as  endorser."  This  case  is  before  the  court  on  the  demurrer  of 
the  defendants.  The  judgment  of  the  court  which  we  are  seeking 
to  have  reversed  was  "demurrer  sustained."  If  we  are  precluded 
from  proving  the  actual  fact  that  the  bank's  levy  was  made  after 

i'udgment  against  Dearborn,  but  before  the  attachment  had  expired 
►y  reason  of  the  lapse  of  thirty  days  after  such  judgment,  on 
account  of  having  incautiously  agreed  upon  a  case  from  which  that 
fact  was  omitted,  although  plainly  alleged  in  our  bill  and  admitted 
in  the  answer,  and  not  omitted  from  the  agreed  case  by  agreement 
as  a  compromise,  but  by  pure  accident  and  mistake,  still  it  is  an 
unheard-of  thing  that  the  fact  shall  be  presumed  in  favor  of  the 
party  demurring.  There  is  no  incorrect  statement  on  this  point 
in  the  agreed  case ;  there  is  simply  an  absence  of  any  statement. 
On  demurrer,  the  fact,  on  all  the  authorities  we  have  ever  heard  of, 
is  to  be  presumed  in  favor  of  the  party  whose  pleading  is  demurred 
to.  If  that  presumption  is  erroneous  in  the  present  case  (which 
it  is  not),  the  defendants,  losing  on  their  demurrer  by  reason  of 
that  error,  have  their  answer  to  fall  back  on,  can  amend  it  by 
denying  the  fact  alleged  in  the  bill,  and  have  the  benefit  of  the 
actual  facts. 

The  question  really  presented  is,  whether  the  creditor's  levy  of 
another  execution  in  his  own  favor  on  the  property  attached  (or 
its  avails),  thereby  necessarily  releasing  his  attachment  on  any 
other  writ,  discharges  a  surety  from  his  liability  on  a  claim  on 
which  the  earlier  attachment  had  been  made. 

It  is  suggested  that  a  surety  '*is  not  discharged  from  liability  by 
the  creditor's  release  of  the  attachment,"  to  which  Bank  v.  RogerB^ 
Baker  v.  Davis^  and  Barney  v.  Clark  are  cited.  But  this  is  not, 
by  itself  and  independent  of  the  reasons  for  it,  an  intelligible'  equit- 
able principle.  It  is  not  supported  by  the  cases  cited,  which  decide 
only  that  the  creditor  may  discontinue  his  action  although  an 
attachment  is  thereby  released.  In  Barney  v.  Clark  the  discon- 
tinuance was  after  default,  but  while  that  may  make  it  a  stronger 
case  of  the  application  of  the  principle,  it  does  not  introduce  a 
new  principle. 

It  is  further  suggested,  that  "  without  prejudice  to  his  rights 
against  the  surety,  the  creditor  may  decline  to  accept  additional 
security  offered  to  him  by  the  principal ;"  that  "  he  is  under  no 
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obligation  to  pursue  any  of  the  remedies  which  the  law  gives  him 
against  the  principal,  though  the  surety  requests  him  to  do  so  ;" 
that  the  creditor  ^^  need  not  prove  the  debt  against  the  principal  in 
bankruptcy,  exhibit  the  note  to  the  deceased  principal's  executor, 
nor  if  his  estate  is  administered  as  insolvent  present  it  to  the  com- 
missioner for  allowance."  We  do  not  see  the  bearing  of  these, 
unless  the  court  is  prepared  to  hold  that  whatever  a  creditor  may 
decline  to  accept,  he  may  surrender  without  prejudice  to  his  rights 
against  the  surety,  and  that  the  omission  to  discharge  an  attach- 
ment in  a  suit  which  is  not  discontinued  is  a  pursuit  of  a  remedy. 
The  first  makes  the  conclusion  somewhat  broader  than  is  probably 
intended :  but  one  cannot  argue  about  "securities,"  and  then,  when 
one  gets  to  the  conclusion,  suddenly  substitute  "attachments"  and 
limit  the  conclusion  to  them.  The  second  appears  to  be  a  strange 
use  of  language,  and,  if  it  is  correct,  it  is  not  clear  why  an  omission 
to  surrender  pledged  property  is  not  equally  a  pursuit  of  a  remedy. 
It  is  said  that  "it  is  not  the  creditor,  but  the  surety,  who  trusts 
the  principal,  and  it  is  his  business  to  see  that  the  principal  pays. 
The  chief  object  of  the  creditor  in  requiring  a  surety  is  to  avoid 
the  necessity  of  resorting  to  his  legal  remedies  against  the  princi- 
pal, to  escape  the  vexation  and  expense  of  litigation  and  cast  that 
burden  upon  another.  The  surety  contracts,  not  that  he  will  pay 
the  note  in  case  only  the  payee  cannot  by  due  diligence  enforce 

{)aYment  by  the  maker,  but  that  he  will  himself  pay  it  when  it 
alls  due.  If  he  performs  his  contract,  the  creditor  has  neither 
cause  nor  opportunity  to  institute  legal  proceedings."  These  state- 
ments support  the  doctrine  that  the  creditor  may  refuse  to  exert 
himself  to  collect  of  the  principal,  and  may  refuse  to  take  security 
of  any  kind,  and  they  partially  support  the  doctrine  that  the  cred- 
itor may  discontinue  proceedings  instituted  by  him  for  collection 
from  the  principal,  whatever  may  be  the  effect  on  any  securities ; 
but  they  ao  not  apply  to  the  naked  release  of  an  attachment,  unless 
they  apply  also  to  a  release  of  any  kind  of  security.  They  either 
do  not  touch  the  case,  or  they  go  too  far. 

It  is  said  that  "  The  lien  acquired  by  an  attachment  is  merely  the 
right  to  levy  the  execution  when  obtained  on  the  particular  prop- 
erty attached."  What  is  any  lien  ?  A  mortgage  is  simply  the 
right  to  acquire  the  property  or  the  proceeds  of  a  sale  of  it  (the 
same  alternative  exists  in  the  case  of  an  attachment)  by  due  pro- 
ceedings. The  right  of  detention  by  the  creditor  or  by  some  agent 
of  his  (the  sheriff  in  the  case  of  an  attachment)  exists  also  in  the 
case  of  a  mortgage  and  of  a  pledge  of  personal  property,  in  addition 
to  the  right  mentioned.  A  right  to  levy  an  execution  on  particu- 
lar property,  without  regard  to  intervening  claims,  is  a  pretty  val- 
uable right,  if  the  property  is  sufficient  and  the  debt  can  be  estal> 
lished,  that  is,  in  the  same  cases  in  which  a  mortgage  or  a  pledge 
is  of  value.  It  is  settled  to  be  a  collateral  security,  and  a  security 
of  which  the  surety  is  entitled  to  subrogation.  What  more  can  be 
VOL.  LXV.      19 
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required  of  it  to  make  it  the  duty  of  the  creditor  to  retain  it,  so 
long  as  some  other  equity  does  not  interfere — some  equity  that 
does  not  exist  in  the  case  of  a  mortgage  or  a  pledge,  like  that  to 
proceed  or  not  to  proceed,  according  as  the  creditor  thinks  for  his 
own  advantage? 

It  is  further  said  that  *'The  plaintiff  has  no  greater  right  against 
the  principal,  and  is  under  no  greater  obligation  to  the  surety,  to 
levy  on  the  attached  property,  than  on  any  other  equally  exposed 
to  levy.  The  surety  is  no  more  injured  by  the  creditor's  failure  to 
levy  in  the  one  case  than  in  the  other.  If  he  is  not  discharged  by 
the  creditor's  refusal  to  levy  on  the  principal's  unencumbered  prop- 
erty pointed  out  to  him  by  the  surety,  who  requests  him  to  levy 
upon  it,  it  cannot  be  held  that  he  is  discharged  by  a  failure  to  levy 
on  the  property  attached.  In  each  case  alike,  the  surety  may  pay 
the  debt  to  the  creditor,  and  levy  the  execution  for  his  own  bene- 
fit." We  admit  the  correctness  of  all  this,  so  long  as  the  lien  of 
the  attachment  is  preserved.  Whether  the  surety  will  be  dis- 
charged if  the  creditor,  after  taking  judgment  against  the  princi- 
pal, continues  his  inaction  till  the  attachment  is  dissolved  bj'  oper- 
ation of  law,  is  a  question  not  open  on  this  demurrer,  and  not 
raised  by  the  actual  facts  of  the  case.  But  the  point  to  be  deter- 
mined when  that  question  shall  arise  is,  whether  it  is  culpably  neg- 
ligent to  suffer  a  lien  once  acquired  to  run  out  so  that  the  surety 
on  payment  of  the  debt  cannot  avail  himself  of  it,  and  not  whether 
it  is  negligent  not  to  resort  to  means  to  enforce  payment.  The 
final  sentence  of  the  last  quotation  applies  to  all  securities.  The 
surety  may  pay  the  debt,  and  then  foreclose  for  his  own  benefit  a 
mortgage  given  to  the  creditor,  or,  if  he  prefers,  may  attach  the 
property.  The  statement  is  true  enough,  but  as  an  argument  it 
goes  too  far. 

It  is  said  that  "  If  the  creditor  cannot  attach  the  principal's 
property  without  being  obliged  to  levy  the  execution  upon  it,  the 
surety  is  in  effect  discharged  by  the  attachment."  But  no  one  in 
this  case  contends  that  he  can  be  compelled  to  levy  the  execution. 
It  would  be  as  pertinent  to  say,  in  a  case  where  the  security  released 
was  a  mortgage,  that  if  the  creditor  cannot  take  a  mortgage  of 
the  principal's  property  without  being  obliged  to  foreclose  it,  the 
surety  is  in  effect  discharged  by  the  taking  of  the  mortgage.  The 
next  statement,  that  ^^  If  he  attaches  lands,  he  must  take  his  pay 
in  land  at  its  appraised  value  in  place  of  the  lawful  money  which 
the  surety  as  well  as  the  principal  agreed  to  pay,"  is  equally  chi- 
merical. 

It  is  said  that  our  doctrine  might  be  prejudicial  to  sureties, 
because  it  might  tend  to  discourage  the  creditor  from  ncurring  the 
responsibilities  imposed  upon  him  by  an  attachment.  Un  er  Bank 
V.  Rogers^  those  responsibilities  do  not  seem  to  us  to  be  very  heavy. 
But  it  may  be  said  of  any  security,  that  no  doubt  the  creditor  some- 
times refuses  to  take  it  because  he  is  not  satisfied  with  it  as  a  final 
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resort,  and  does  not  wish  to  embarrass  himself  by  incurring  the 
obligation  to  retain  it. 

It  is  said,  finally,  that  the  surety  "  is  chargeable  with  knowledge 
that  the  principal  has  not  performed  the  contract,  if  such  is  the 
fact.  The  creditor  is  in  no  case  bound  to  inform  him  that  the  debt 
is  not  paid.  The  plaintiff  might  have  had  the  full  benefit  of  the 
attachment  by  |^)erforming  his  contract,  and  paying  the  debt  at  any 
time  while  it  subsisted.  It  is  no  answer  for  him  to  say  that  he  did 
not  know  the  bank  had  sued  Dearborn  or  made  the  attachment. 
The  bank  was  under  no  obligation  to  sue  Dearborn  and  attach  his 
property,  or  to  notify  the  plaintiff  that  such  action  had  been  taken. 
Service  of  the  writ  upon  the  plaintiff  was  notice  that  the  debt  had 
not  been  paid.  He  was  put  on  inquiry  touching  all  the  facts  relat- 
ing to  liis  liability.  Ordinary  care  would  have  informed  him  of 
the  suit  against  Dearborn  and  of  the  attachment.  His  loss  is 
caused,  not  by  any  act  of  the  bank,  but  by  his  own  breach  of  the 
contract  in  not  paying  the  note  when  it  fell  due  and  by  his  subse- 
quent negligence."  Is  there  any  one  of  these  statements,  or  any 
consequence  that  can  legitimately  be  deduced  from  them,  that 
would  not  have  the  same  force  and  the  same  application  if  the 
security  released  had  been  a  pledge  or  a  mortgage  ?  If  so,  we  can- 
not see  the  distinction. 

No  general  principle  has  been  suggested,  either  well  grounded 
on  authority  or  not,  for  the  decision  of  this  case  for  the  defendants, 
except  principles  that  subvert  the  whole  law  of  the  subject  and 
overrule  numerous  cases  in  this  state  as  well  as  in  other  jurisdic- 
tions. Suppose  the  proposition,  that  a  surety  is  not  discharged  by 
the  release  of  an  attachment,  is  taken  as  itself  the  principle,  that 
is,  that  it  shall  stand  as  an  isolated  case,  an  exception  to  the  gen- 
eral principle  that  a  surety  is  discharged  pro  tanto  by  a  release  of 
collateml  securities:  where  does  that  leave  the  general  principle? 
An  exception  without  a  reason  for  it,  an  exception  not  based  on 
some  other  principle,  destroys  the  principle  and  leaves  the  deci- 
sions supposed  to  establish  it  as  so  many  isolated  and  unclassified 
special  cases.  The  different  cases  that  have  been  decided  on  that 
principle  will  remain  authority  on  their  particular  state  of  facts, 
though  that  authority  will  be  weakened,  but,  until  a  new  principle 
has  been  discovered  and  enunciated  by  the  court,  a  principle  that 
includes  the  old  cases  and  the  exceptions,  everything  is  at  sea. 

Suppose  the  next  case  that  arises  concerns  a  vendor's  lien  on 
furniture:  the  surety  is  probably  entitled  on  paying  the  debt  to 
be  subrogated  to  the  lien,  for  that  rests  on  a  broad  equitable  prin- 
ciple not  directly  attacked  in  this  case, — a  principle  that  applies  to 
every  kind  of  collateral  security,  even  an  attachment.  But  will  he 
be  discharged  by  the  vendor's  surrender  of  the  lien,  or  by  his  levy- 
ing on  the  furniture  to  satisfy  another  debt?  That  question  can- 
not be  answered  except  by  the  court.  It  may  be  that  the  court 
will  say  that  the  case  is  analogous  to  other  liens,  and  that  the 
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surety  is  discharged  to  the  extent  of  the  value  of  the  furniture  thus 
surrendered  or  misappropriated.  On  the  other  hand,  it  may  be  that 
the  court  will  say  that  it  was  the  surety's  own  fault  that  he  did  not 
get  the  benefit  of  the  security ;  that  it  was  his  duty  to  pay  the  debt, 
and  then  he  could  have  been  subrogated  to  the  lien  and  have  gotten 
the  benefit  of  it ;  that  the  lien  amounts  to  nothing  but  simply 
the  right  to  take  back  the  furniture,  or  to  sell  it  on  due  proceed- 
ings (according  to  what  the  particular  contract  was),  and  that  the 
creditor  should  not  be  obliged  to  take  bis  pay  in  furniture,  when 
the  surety  as  well  as  the  principal  had  promised  to  pay  him  in 
money,  or  should  not  be  compelled  to  incur  the  expense  of  keep- 
ing, advertising,  and  selling  it ;  that  the  vendor  is  under  no  more 
obligation  to  retake  this  furniture  than  he  is  to  attach  some  other 
furniture  (beyond  the  statutory  exemption)  which  the  debtor  hap- 
pens to  own  ;  that,  if  the  creditor  cannot  reserve  a  lien  on  furni- 
ture without  being  obliged  to  enforce  it,  the  surety  is  in  effect  di*- 
chai*ged  by  the  reservation  of  the  lien, — and  so  on,  with  the  other 
arguments  advanced  in  this  case,  nearly  every  one  of  which  is  as 
applicable  to  the  one  case  as  to  the  other. 

Carpenter,  J.  The  case  comes  up  on  a  demurrer  to  the  plain- 
tiff's bill,  with  an  answer  and  an  agreement  that ''  the  allegations 
of  the  bill  and  answer  are  to  be  taken  as  facts,  except  where  it  is 
otherwise  specifically  agreed."  It  is  considered  as  if  all  the  undis- 
puted facts  were  alleged  in  the  bill.  Upon  the  whole  case,  some  of 
the  material  facts  are  left  in  doubt.  The  view  of  them  most  favor- 
able to  the  plaintiff  is  this:  April  12,  1881,  the  defendant  bank 
brought  against  Dearborn  (1)  an  action  to  recover  a  promissory 
note  on  which  the  plaintiff  was  liable  as  indorser,  and  caused  Dear- 
born's property  to  be  attached,  (2)  several  other  actions  on  unse- 
cured demands  in  which  the  same  property  was  attached  subject  to 
the  former  attachment,  and  (3)  an  action  against  the  plaintiff  as 
indorser.  The  property  attached  was  sold  on  the  writs  by  consent 
of  the  parties,  and  the  avails  held  by  the  officer  for  application 
according  to  law.  G.  L.,  c.  224,  ss,  19,  38.  October  5,  1881,  the 
bank  obtained  judgment  in  all  the  suits.  The  avails  of  the  attach- 
ed property  were  insufficient  to  satisfy  the  judgments.  The  bank 
placed  the  ex^ecutions  issued  on  the  judgments  founded  upon  their 
unsecured  demands  in  the  hands  of  the  oflBcer,  who  within  thirty 
days  after  the  judgments  were  rendered,  and  (as  the  plaintiff  says) 
on  the  third  day  of  November,  1881,  by  the  bank's  direction,  applied 
upon  them  the  avails  of  the  attached  property,  leaving  them 
partly,  and  the  judgment  on  the  indorsed  note  wholly,  unsatisfied. 
On  the  25th  day  of  March,  1882,  the  plaintiff,  in  ignorance  of 
the  foregoing  facts  except  of  the  action  against  himself,  paid  the 
judgment  against  him,  and  by  his  bill  seeks  to  recover  of  the  bank 
the  amount  so  paid. 

It  is  assumed  without  inquiry  that  the  plaintiff  stands  in  the 
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position  and  has  all  the  rights  of  a  surety,  though,  so  far  as  appears, 
he  indorsed  the  note  and  procured  it  to  be  discounted  by  the  bank 
in  the  ordinary  course  of  business.  Duncan  v.  Bank^  11  Ch.  Div. 
88— >S.  (7.,  6  App.  Ca.  1;  Hurd  v.  Little,  12  Mass.  502;  PiUs  v. 
Congdon^  2  N.  Y.  352.  A  surety,  upon  payment  of  the  debt,  may 
take  an  assignment  of  the  creditor's  judgment  and  execution,  or  of 
his  pending  action  against  the  principal,  and  for  his  own  benefit 
prosecute  the  action  against  a  defence  made  by  the  principal's  sub- 
sequent attaching  creditors,  levy  the  execution  upon  the  property 
attached,  or,  by  suit  in  the  attaching  oflScer's  name,  recover  it  of  the 
receiptor.  Edgerly  v.  Unierson^  23  N.  H.  555 ;  Brewer  v.  Franklin 
Mills,  42  N.  H.  292.  In  both  of  these  cases  the  assignment  was 
voluntarily  made  by  the  creditor,  who  in  neither  case  had  any 
interest  in  or  claim  upon  the  property  attached,  except  for  the 
securitv  of  the  debt  paid  by  the  surety.  Though  the  question  has 
never  oeen  determined  in  this  state,  it  may  be  that  equity  would 
compel  the  creditor  to  make  the  assignment,  or  would  subrogate  the 
surety  to  his  rights  without  ah  assignment  in  cases  of  this  character. 
The  subsequent  attaching  creditors  and  the  receiptor  are  not  injuri- 
ously affected  by  the  subrogation ;  they  remain  in  the  same  position 
they  would  occupy,  if,  without  the  intervention  of  the  surety,  the 
creditor  pursued  the  action  and  made  the  levy,  and  no  one  else  has 
apparentlv  any  cause  to  complain.  Whether  the  surety,  on  pay- 
ment of  tne  debt,  would  be  entitled  to  a  like  assignment  of,  or  sub- 
rogation to,  the  rights  of  a  creditor  who  has  on  the  same  property 
subsequent  attachments  for  the  security  of  other  demands  which  it 
is  insufficient  to  satisfy,  so  that  either  he  of  the  surety  must  suffer 
loss,  is  a  different  question. 

The  plaintiff  has  no  reason  to  complain  of  the  agreeipent  be- 
tween the  two  banks.  As  to  him,  his  case  stands  as  if  all  the  sued 
demands  against  Dearborn  were  the  property  of  the  defendant 
bank.  Dearborn's  property  was  insufficient  to  satisfy  all  of  them. 
As  between  him  and  the  bank,  it  was  immaterial  which  of  the 
attachments  was  first.  By  them  the  bank  acquired  the  legal  right 
to  apply  the  attached  property  on  their  judgments,  not  merely  in 
the  order  of  the  attachments,  but  in  such  order  as  they  pleased. 
They  could  apply  it  on  the  judgment  in  the  last  as  well  as  in  the 
first  attachment  suit,  or  pro  rata  on  all  the  judgments,  or  in 
such  other  manner  as  their  interest  required.  This  right  of 
appropriation  was  a  valuable  part  of  their  security.  It  is  as  if 
Dearborn  had  delivered  the  property  to  the  bank  in  pledge,  with 
express  authority  to  sell  it  and  •  apply  the  proceeds  in  satisfac- 
tion of  such  of  their  claims  as  they  might  see  fit ;  or  as  if  he  had 
given  the  bank  a  mortgage  of  the  property  to  secure  all  their  de- 
mands, without  stipulating  for  its  application  on  any  one  of  them 
in  preference  to  another.  The  plaintiff,  by  paying  the  debt  on 
which  be  was  liable,  could  not  deprive  the  bank  of  the  right  to 
apply  the  property  at  their  election  on  the  other  debts.     In  order 
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to  entitle  himself  to  the  benefit  of  the  security,  he  was  bound  to 
pay  all  the  debts  for  the  payment  of  which  it  was  held  by  the  bank* 
Gannett  v.  Blpdgett,  39  N.  H.  150, 153, 154,  and  eases  cited.  The 
assumption  that  the  plaintiff  had  a  lien  on  Dearborn's  property  supe- 
rior to  the  bank's  second  attachment,  has  no  foundation  in  law  or 
in  fact.  He  had  in  truth  no  lien  by  attachment  or  otherwise,  but 
merely  the  equitable  right  to  acquire  by  subrogation  the  security 
obtained  by  the  bank  by  attaching  that  property.  If  this  right  of 
acquisition  could  properly  be  called  a  lien,  it  had  no  priority  over 
the  attachment  lien  held  by  the  bank.  The  equitable  right  of  the 
bank  to  the  application  of  Dearborn's  property  to  the  satisfaction 
of  their  unsecured  claims  against  him  was  at  the  least  equal  to 
that  of  the  plaintiff  to  have  that  property  appropriated  to  the  pay- 
ment of  the  debt  for  which  he  was  Dearborn  s  surety.  By  the 
attachment  the  bank  acquired  in  addition  the  legal  right.  ''  VVhen 
two  or  more  have  equal  claims  in  equity  and  one  has  the  legal  title^ 
the  legal  title  shall  prevail.''  Uastman  v.  Foster^  8  Met.  19,  29. 
The  surety's  right  of  subrogation  to  securities  held  by  the  creditor 
is  subordinate  and  not  superior  to  the  rights  of  the  latter.  Hia 
right  is,  to  be  put  in  the  same  position  as  the  creditor,  not  in  a 
better  one.  He  cannot  have  the  benefit  of  the  security  without 
assuming  the  burden  to  which  it  is  subject, — without  discharging 
the  indebtedness  for  the  payment  of  which  it  is  held.  His  right 
rests  not  upon  contract,  but  upon  principles  of  natural  justice. 
Hayei  v.  Ward^  4  Johns.  Ch.  123,  130.  It  would  be  unjust  to  per- 
mit him,  on  payment  of  part  of  the  debt  or  one  of  several  debts, 
to  appropriate  to  the  satisfaction  of  such  debt  or  part  of  a  debt  a 
security  which  the  creditor  holds  for  the  satisfaction  of  the  entire 
indebtedness.  It  would  be  putting  him,  not  in  the  same  position 
as  the  creditor,  but  in  a  better  one.  It  would  tend  to  "defeat  th* 
object  and  end  of  suretyship,"  and  might  in  some  cases  place  the 
creditor  in  a  woi*se  position  than  he  would  occupy  without  a  surety. 
Gannett  v.  Blodgett,  39  N.  H.  160,  154,  155.  To  hold  that  the 
plaintiff  on  payment  of  his  debt  only  was  entitled  to  be  subrogated 
to  the  attachment,  is  to  hold  that  he  could  compel  the  bank  to 
appropriate  the  attached  property  to  the  satisfaction  of  that  debt, 
and  deprive  them  of  their  right  to  apply  it  on  the  other  debts.  It 
is  to  hold  that  the  vigilance  of  the  bank  in  obtaining  the  attach- 
ment security  is  to  operate,  not  to  their  advantage,  but  to  that  of 
the  plaintiff.  If  Dearborn  had  made  to  the  bank  a  general  pay- 
ment on  their  claims  against  him  without  appropriating  it  to  any 
particular  debt,  or  had  made  it  tvith  express  authority  to  the  bank 
to  apply  it  on  such  of  his  debts  as  they  chose,  the  plaintiff  could  as 
equitably  ask  that  they  be  compelled  to  apply  it  on  the  debt  for 
which  he  was  liable.  Stamford  Barik  v.  Benedict^  15  Conn.  437, 
445.  The  bank  had  the  legal  and  equitable  right  to  appropriate 
the  attached  property  to  the  satisfaction  of  any  of  the  claims 
secured  by  the  attachments.     The  plaintiff  could  have  acquired 


Digitized  byCjOOQlC 


December,  1889.]  MORRISON  v.  BANK.  279 

the  bank's  interest  in  the  property  by  paying  what  equity  would 
require  him  to  pay.  An  assignment  to  him  of  that  interest  would 
not  be  equitable  until  he  paid  the  debts  for  the  payment  of  which 
the  bank  had  obtained  security  by  their  attachment.  Brown  v. 
Ray,  18  N.  H.  102,  104;  Gannett  v.  Blodgett,  39  N.  H.  150;  Kid- 
der  V.  Page,  48  N.  H.  380,  382,  383 ;  Belcher  v.  Bmik,  15  Conn. 
881 ;  Bank  v.  Benedict,  15  Conn.  437.,  444,  445  ;  Root  v.  Stow,  13 
Met.  5;  Society  v.  Snow,  1  Cush.  510,  518;  Wilcox  v.  Bank,  7 
Allen  270;  Far ebr other  y.  Wodehouse,  23  Beav.  18. 

But  assuming  that  the  law  were  otherwise — assuming  that  the 
plaintifiE  on  payment  merely  of  his  own  debt  at  any  time  during 
the  life  of  the  attachment,  might,  had  he  chosen  to  do  so,  have 
availed  himself  of  the  attachment  lien,  and  might  have  levied  the 
execution  for  his  own  benefit  on  the  attached  funds — ^the  result  Is 
the  same.  The  plaintiff  did  not  pay  the  debt  in  the  lifetime  of 
the  attachment,  nor  until  long  after  it  expired  by  operation  of  law. 
He  did  not  refrain  from  paying,  and  from  asserting  a  right  to  the 
lien  by  reason  of  anything  done  by  the  bank.  It  distinctly  appears 
not  only  that  he  never  acquired  the  right  of  subrogation  to  the 
attachment  lien,  but  also  that  he  never  would  have  acquired  it  if  the 
lien  had  continued  in  force  as  long  as  the  law  permitted.  The  ques- 
tion is,  whether  upon  these  facts  the  plaintiff  was  discharged  from 
liability  b^  the  bank's  failure  to  levy  the  execution  founded  upon 
the  note  indorsed  by  the  plaintiff  on  the  attached  property,  or  by 
the  application  of  the  property  on  their  other  executions.  If  the 
bank  were  under  no  obligation  to  apply  the  funds  on  the  indorsed- 
note  judgment,  the  plaintiff  caiinot  complain  because  they  were  not 
so  applied.  On  the  other  hand,  if  the  bank  were  bound  to  apply 
them  on  that  judgment,  the  plaintiff,  by  their  neglect  to  do  so,  was 
discharged  from  liability,  and  is  entitled  to  recover  the  money  paid 
on  the  judgment  against  him  as  paid  by  mistake.  In  either  case,  it 
is  not  material  to  him  that  the  funds  were  applied  on  other  judg- 
ments in  favor  of  the  bank.  His  complaint  is,  not  that  the  bank 
have  got  the  funds  rather  than  any  one  else,  but  that  by  their  action, 
or  by  their  non-action,  he  has  been  deprived  of  them.  His  injury, 
if  any  he  has  suffered,  and  the  bank's  liability,  are  the  same  as  they 
would  have  been  if  tbe'funds  had  been  lost  by  the  bank's  negli- 
gence, or  if  the  judgments  on  which  the  bank  applied  them  had 
been  in  favor  of  strangers  instead  of  the  bank.  The  bank's  appli- 
cation was  no  wrong  to  the  plaintiff,  unless  at  the  time  of  the 
application  it  was  his  right  to  have  it  made  elsewhere.  As  against 
everybody  except  him,  the  bank  had  an  unquestionable  right  to  ap- 
ply the  funds  on  the  indorsed-note  judgment,  or  on  the  other  judg- 
ments, at  their  election.  The  actual  application  was  merely  con- 
clusive proof  of  their  ^election  to  abandon  the  lien  on  the  former 
and  to  enforce  it  on  the  latter.  The  only  ground  on  which  the 
plaintiff  can  justly  complain  of  the  bank's  action  is,  that  it  was  his 
right  to  have  the  funds  applied  on  the  former  judgment.     The  real 
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question  then  is,  Was  the  plaintiff  discharged  by  the  bank's  neglect 
to  apply  the  avails  of  the  attached  property  on  the  indorsed-note 
execution,  or  by  their  failure  to  levy  it  upon  them  ? 

The  creditor  may,  without  prejudice  to  his  rights  against  the 
surety,  decline  to  accept  additional  security  offered  by  the  princi- 
pal. Bank  v.  Young^  43  N.  H.  457,  461.  He  is  under  no  obliga- 
tion to  pursue  any  of  the  remedies  which  the  law  gives  him  against 
the  principal,  though  the  surety  requests  him  to  do  so.  Davis  v. 
Htiggim.  3  N.  H.  231 ;  Mahurin  v.  Pearson,  8  N.  H.  539.  He 
need  not  prove  the  debt  against  him  in  bankruptcy,  exhibit  the 
note  to  the  deceased  principal's  executor,  nor,  if  his  estate  is  admin- 
istered as  insolvent,  present  it  to  the  commissioner  for  allowance. 
Sibley  v.  McAllaster^  8  N.  H.  389.  In  short,  he  is  not  required  to 
take  any  active  measures  to  obtain  payment  either  directly  from 
the  principal,  or  out  of  property  whicn  he  holds  as  security.  Bank 
V.  Koyers^  16  N.  H.  9,  17,  18.  As  between  creditor  and  surety,  it 
is  the  surety's  business  to  see  that  the  principal  pays.  Sibley  v. 
McAllaster^  8  N.  H.  390.  The  creditor's  chief  purpose  in  requir- 
ing a  surety  is  to  avoid  the  necessity  of  resorting  to  legal  remedies 
against  the  principal, — to  escape  the  vexation  and  expense  of  litiga- 
tion, and  cast  that  burden  upon  another.  The  surety's  contract 
is,  that  he  will  himself  pay  the  note  when  it  falls  due,  and  not  that 
he  will  pay  it  in  case  the  payee  or  holder  cannot  by  due  diligence 
enforce  payment  by  the  principal.  If  he  performs  his  contract,  the 
creditor  has  neither  cause  nor  opportunity  to  inistitute  legal  pro- 
ceedings. 

A  surety  paying  the  debt  is  entitled  to  be  subrogated  to  the  se- 
curities and  remedies  held  by  the  creditor  at  the  time  of  payment. 
If  the  creditor  without  the  surety's  consent  surrenders  a  demand 
placed  in  his  hands  by  the  principal  as  security  for  the  payment  of 
the  debt,  the  surety  is  discharged  to  the  extent  of  its  value.  Bank 
V.  Colcord,  16  N.  H.  119 ;  Watriss  v.  Pierce,  32  N.  H.  660.  It  does 
not,  however,  follow  that  he  is  discharged  by  the  creditor's  aban- 
donment of  a  lien  which  he  has  obtained  on  the  principal's  property 
by  process  of  law.  The  lien  acquired  by  attachment  differs  from 
ordinai*y  securities,  among  other  things,  in  that  it  cannot  be  pre- 
served without  active  diligence  and  continuous  expense.  It  is  dis- 
solved by  a  failure  to  enter  the  action,  by  its  discontinuance  after 
entry,  by  a  judgment  for  the  defendant,  and  expires  by  operation  of 
law  in  thirty  days  after  judgment  for  the  plaintiff.  G.  L.,  c,  224,  s,  86. 
In  order  to  maintain  and  avail  himself  of  the  lien,  the  plaintiff  must 
pursue  the  suit  to  judgment  in  his  favor,  and  make  a  levy  within 
thirty  days  thereafter.  Both  the  prosecution  of  an  action  and  the 
making  of  a  levy  are  attended  with  trouble  and  expense.  By  a 
levy,  if  the  property  is  in  dispute,  serious  liabilities  may  be  incur- 
red. The  creditor  is  under  no  obligation  to  subject  himself  to  the 
expense  or  to  the  liability  for  the  surety's  benefit.  The  latter,  by 
seasonable  payment  of  the  debt,  may  acquire  the  right  to  adopt  and 
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prosecute  the  action,  and  make  the  levy  for  his  own  benefit  at  his 
own  expense.  He  is  not  obliged  to  exercise  the  right.  He  may 
€uiopt  the  action,  or  not,  as  he  sees  fit.  If  he  does  not,  the  creditor 
has  no  claim  upon  him  for  the  expense  of  the  suit.  If  he  does,  he 
must  take,  with  the  benefit  of  the  action,  the  burden  of  its  cost. 
Low  V.  C.  ^  P.  Railroad.  45  N.  H.  370,  378,  379.  It  would  be 
unjust  to  permit  him  to  avail  himself  of  the  security  without  paying 
what  it  cost  the  creditor  to  procure  and  preserve  it.  He  must  also 
indemnify  the  creditor  against  further  costs.  Bank  v.  Rogers.  16 
N.  H.  9,  17.  It  was  (as  for  the  purposes  of  the  present  question 
is  assumed)  the  plaintiff^s  right,  on  payment  of  the  debt  for  which 
he  was  liable  within  thirty  days  after  the  judgment  was  rendered, 
together  with  the  accrued  expense  of  the  bank's  action  against 
Dearborn  and  indemnifying  them  against  further  expense,  to  levy 
their  execution  for  his  own  benefit  on  the  attached  property.  If 
he  thus  became  entitled  to  and  claimed  the  right,  the  bank  was 
bound  to  permit  him  to  make  the  levy.  This  was  the  full  extent 
of  the  plaintiffs  right  and  of  the  bank's  obligation.  That  the 
plaintiff  did  not  assert  the  right  was  not  the  fault  of  the  bank. 
He  stands  no  better  than  he  would  if,  being  present  at  the  time 
of  the  application  made  by  the  bank,  he  had  protested  against 
it,  and  had  done  nothing  more.  His  non-acquisition  of  the  attach- 
ment lien  was  due  to  his  own  neglect,  and  not  to  any  fault  of 
the  bank.  What  might  have  been  his  remedy  if  he  had  acquired 
and  claimed  the  right  to  levy,  and  the  bank  by  reason  of  a  previous 
application  of  the  funds  on  other  judgments,  or  for  any  cause,  had 
refused  to  permit  him  to  make  it,  is  a  question  not  raised  by  the 
case. 

A  surety  is  not  discharged  by  the  creditor's  discontinuance  of  an 
action  brought  by  him  against  the  principal,  and  the  consequent 
dissolution  of  an  attachment  of  the  principal's  property.  Bank  v. 
Rogers,  16  N.  H.  9 ;  Baker  v.  Davis,  22  N.  H.  27,  37 ;  Barney  v. 
Clark,  46  N.  H.  614.  In  the  last  named  case  the  action  was  dis- 
continued after  the  defendants  were  defaulted.  If  a  reason  might 
be  suggested  (though  none  has  been,  and  none  is  perceived)  for 
giving  to  the  abandonment  of  an  attachment  after  a  default  or 
after  judgment  a  legal  effect  different  from  an  earlier  abandon- 
ment, there  is  no  ground  for  claiming  any  greater  effect  for  one 
made  after  judgment  than  for  one  made  after  a  default.  A  defend- 
ant's liability,  and  a  plaintiff's  right  to  the  application  of  the 
attached  property  in  satisfaction  of  the  debt,  are  as  conclusively 
fixed  by  a  default  as  by  a  judgment.  It  cannot  be  held  that  the 
plaintiff  was  discharged  from  liability  by  the  bank's  failure  to 
levy  the  execution  and  the  consequent  dissolution  of  the  attach- 
ment by  lapse  of  time,  without  overruling  Barney  v.  Clark. 

A  sulety  has  no  right,  in  law  or  in  equity,  to  require  the  creditor  to 
satisfy  his  demand  out  of  the  principal's  property  rather  thau  his 
own.     For  the  purpose  of  his  remedy  for  a  breach  of  the.  contract 
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the  creditor  is  entitled  to  treat  the  surety  as  a  principal.  He  may 
sue  them  jointly,  or  severally  if  the  contract  is  several,  attach  the 
property  of  each,  and  levy  his  execution  upon  that  of  either,  at  his 
election.  The  position  of  the  plaintiff  cannot  be  sustained  without 
depriving  the  creditor  of  this  right.  A  creditor  holds  a  note  for 
$100  against  A  with  B  as  surety,  and  a  note  for  the  same  sum 
against  A  alone.  He  sues  the  former  note,  attaches  and  sells  on 
the  writ  the  property  of  each  to  the  value  of  8100,  and  also  siies 
the  latter  note  and  attaches  the  same  property  of  A  subject  to 
the  former  attachment.  He  obtains  judgment  at  the  same  time 
in  both  suits.  Apparently  both  debts  are  fully  secured.  But  the 
avails  must  be  applied  on  one  or  the  other  of  the  judgments  within 
thirty  days,  or  the  security  is  lost.  If  the  avails  of  A's  property 
are  applied  on  the  judgment  against  A  and  B,  the  latter  is  dis- 
charged because  the  debt  is  satisfied.  If  they  are  applied  on  the 
judgment  against  A  alone,  B  is  discharged,  says  the  plaintiff, 
because  thereby  the  attachment  in  the  suit  against  A  and  B  is 
released.  It  is  not  material  at  what  time  within  the  thirty  days 
the  creditor  makes  the  application:  its  legal  effect  is  the  same 
whether  made  on  the  29th,  or  at  the  last  moment  of  the  30th  day 
after  the  judgment.  The  surety's  discharge  is  certain.  He  has 
no  occasion  to  pay  the  debt  and  assert  his  right  to  levy  the  joint 
execution  on  A's  property.  It  is  better  for  him  to  stand  aloof 
and  do  nothing.  In  effect,  he  is  discharged  by  the  attachment^ 
or  at  all  events  by  the  attachment  and  judgment.  If  the  creditor 
attaches  the  |)rinc]pars  property  and  pursues  the  action  to  judg- 
ment, the  surety  is  inevitably  discharged.  If  he  attaches  land, 
he  must  take  his  pay  in  land  at  its  appraised  value,  instead  of  the 
lawful  money  which  the  surety  as  well  as  the  principal  agreed 
to  pay.     If  such  is  anywhere  the  law,  it  is  not  the  law  here. 

The  lien  acquired  by  attachment  is  merely  the  right  to  levy  the 
execution  on  the  particular  property  attached.  Kittredge  v.  War- 
ten,  14  N.  H.  509, 626.  It  is  a  valuable  right,  but  it  is  of  no  greater 
value  than  the  right  to  levy  on  property  not  attached.  The  creditor 
has  no  better  right  and  is  under  no  greater  obligation  to  the  surety 
to  levy  on  the  attached  property  than  on  any  other  equally  exposed 
to  levy.  The  surety  may  be  no  more  injured  by  his  failure  to  levy 
in  the  one  case  than  in  the  other.  If  he  is  not  discharged  by  the 
creditor's  refusal  to  levy  at  his  request  on  a  failing  principal's  unin- 
cumbered property  which  other  creditors  are  about  to  seize,  and 
which  is  pointed  out  to  him  by  the  surety  (^Davis  v.  Hug(jins  and 
Mahurln  v.  Pearson,  before  cited),  no  good  ground  is  perceived 
for  holding  that  he  is  discharged  by  a  neglect  to  levy  on  property 
attached.  In  each  case  alike  the  surety  may  pay  the  debt,  and 
levy  the  execution  for  his  own  benefit. 

The  doctrine  contended  for  by  the  plaintiff  is  not  neces^ry  for 
the  surety's  protection.  So  far  as  it  might  tend  to  deter  the 
creditor  from  bringing  suit  against  and  attaching  the  property  of 
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the  principal,  it  would  operate  to  his  prejudice.  He  is  chargeable 
with  knowledge  that  the  principal  has  not  performed  the  contract, 
if  such  is  the  fact.  The  creditor  is  not  bound  to  inform  him  that 
the  debt  is  not  paid.  Siblei/  v.  McAllaster,  8  N.  H.  389, 390 ;  N,  H. 
Savings  Bank  v.  Downing,  16  N.  H.  188.  The  plaintiff  might  have 
had  the  full  benefit  of  the  attachment  by  performing  his  contract 
and  paying  the  debt  at  any  time  while  the  lien  subsisted.  It  is  no 
suflScient  answer  for  him  to  say  that  he  did  not  know  of  the  suit 
against  Dearborn,  or  of  the  attachment.  The  bank  were  under  no 
obligation  to  sue  Dearborn,  to  attach  his  property,  or  upon  doing 
so  to  notify  the  plaintiff  of  the  fact.  Service  of  the  writ  upon  the 
plaintiff  was  notice  that  the  debt  had  not  been  paid.  He  was  put 
upon  inquiry  touching  all  the  facts  relating  to  his  liability.  Ordi- 
nary care  would  have  informed  him  of  the  suit  against  Dearborn, 
and  of  the  attachment.  His  loss  is  caused,  not  by  any  act  of  the 
bank,  but  (1)  by  his  own  breach  of  the  contract  in  not  paying  the 
note  when  it  fell  due,  and  (2)  by  his  subsequent  negligence.  The 
cited  and  conflicting  decisions  in  other  jurisdictions  have  not  been 
overlooked. 

Demurrer  sustained. 

Smith,  J.,  did  not  sit:  the  others  concurred. 


Warner  §•  a.  v.  Badgbb. 

A  deed  of  land  anaccompanied  by  any  evidence  of  title  in  the  grantor,  or  of 
possession  under  it,  has  no  tendency  to  show  title  in  the  grantee. 

Trespass,  for  breaking  and  entering  Pitch  wood  island  in  Lake 
Winnipiseogee.  The  plaintiffs  claimed  title  to  the  island  under 
the  will  of  their  late  father,  Augustus  Doe,  who  died  August  1, 
1887,  and  that  he  acquired  title  to  it  by  adverse  possession  before 
his  death.  '  The  defendant  justified  under  a  license  from  Moses  B. 
Gordon,  who  claimed  title  under  an  unrecorded  deed  from  Francis 
A.  Bowman  to  William  Gordon,  dated  September  10,  1818. 

There  was  no  evidence  that  Bowman  was  ever  in  possession  of 
the  island,  or  ever  had  any  title,  except  so  far  as  his  deed  to  Gor- 
don is  evidence.  William  Gordon  died  in  1818,  intestate,  leaving 
ten  children,  of  whom  James  was  one.  James  Gordon  died  in 
1868,  intestate,  leaving  two  children,  of  whom  Moses  B.  was  one. 
The  evidence  further  tended  to  show,  that  James  Gordon  gave  to 
his  son,  Moses  B.,  the  Bowman  deed  with  other  deeds  in  1867, 
saying  they  might  be  valuable  for  reference ;  that  he  had  the  pos- 
session of  it  afterwards  during  the  life  of  his  father,  and  since,  to 
the  present  time ;  but  Moses  never  occupied  the  island,  nor  did  any- 
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thing  upon  it  except  to  eive  the  defendant  permission  to  put  up  a 
liouse  there  in  1881.     Tne  only  question  tried  was  that  of  title. 

The  jury  were  instructed  that  there  was  no  evidence  from  which 
it  was  competent  to  find  that  William  Gordon  took  anything  under 
the  Bowman  deed,  and  that  Moses  B.  Gordon's  license  to  the  de- 
fendant was  no  protection  to  him  as  against  the  plaintiffs  if  they 
fihould  find  for  the  plaintiffs  as  to  title  by  adverse  possession  in 
Doe,  or  that  the  plaintiffs  were  in  possession  of  the  island  at  the 
time  of  the  trespass  complained  of.  The  defendant  excepted. 
Verdict  for  the  plaintiffs. 

E.  A.  ^  a  B.  Hibbard,  for  the  plaintiffs. 

Jewett  ^  Plummer^  for  the  defendant. 

Bingham,  J.  The  jury  were  instructed  that  there  was  no  evi- 
dence from  vWch  it  was  competent  for  them  to  find  that  William 
Gordon  took  anything  under  the  Bowman  deed,  and  that  Moses  B. 
Gordon's  license  to  the  defendant  was  no  protection  to  him  as 
■against  the  plaintiffs,  if  they  should  find  that  Doe  acquired  title 
before  1855  by  adverse  possession,  or  if  the  plaintiffs  were  in  pos- 
session at  the  time  of  the  alleged  trespass. 

There  was  no  evidence  that  Bowman  was  the  owner,  or  was 
«ver  in  possession  of  the  island  before  he  gave  the  deed  to  William 
Gordon  in  1810 ;  neither  was  there  evidence  that  William  Gor- 
don ever  took  possession  under  the  Bowman  deed.  He  died  in 
1818,  leaving  ten  cUildi-en,  one  of  whom  was  James  Gordon,  who, 
in  1867,  gave  the  Bowman  deed  Jbo  his  son,  Moses  B.  Gordon,  say- 
ing that  it  might  be  valuable  for  reference.  Moses  B.  now  has 
the  deed ;  but  neither  James  nor  Moses  entered  upon  or  occupied 
the  island,  claiming  title  under  it.  In  1881,  Moses  B.  gave  the 
defendant  leave  to  put  a  house  on  the  island. 

Moses  B.  acquired  no  title  under  the  Bowman  deed,  and  his 
license  to  the  defendant  to  enter  upon  the  island  in  1881  gave  him 
no  right  to  do  so  as  against  the  plaintiffs,  if  they  had  acquired 
through  their  father  a  title  by  adverse  possession,  or  were  in  pos- 
session at  the  date  of  his  entry. 

Exceptions  overruled. 

Smith,  J.,  did  not  sit:  the  others  concurred. 


State  v.  Lang. 

Murder  and  manslaughter  may  be  committed  without  an  intent  to  kill. 
Under  Gen.  Laws,  c.  282,  8,  19,  whether  there  may  be  an  assault  with  intent 
to  commit  manslaughter  without  an  intent  to  kill,  query. 
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There  may  be  accessories  before  the  fact  in  manslaughter,  and  in  an  assault 

with  intent  to  kill. 
Upon  an  indictment  for  being  accessory  before  the  fact  to  an  assault  with 

intent  to  kill,  the  accused  may  be  convicted  as  an  accessory  in  an  assault. 

Indictment,  alleging  that  Merchant  made  an  assault  upon 
Brackett  with  a  club,  with  intent  to  kill  and  slay,  and  charging- 
the  defendant  as  an  accessory  before  the  fact.     Motion  to  quash.. 

J.  A.  Edgerly  and  Worcester  ^  Q-afney^  for  the  defendant. 

F,  B,  Osgood^  solicitor,  for  the  state. 

Doe,  C.  J.  "  In  former  times,  when  in  felony  prisoners  were- 
compelled  to  appear  without  counsel  and  the  judge  was  in  a  meas- 
ure counsel  for  them,  and  when  the  distinction  between  the  funo^ 
tions  of  judge  and  jury  was  not  well  defined,  and  judges  undertook 
to  assist  jurors  as  to  the  facts  more  than  they  do  now,  many  things^ 
were  laid  down  from  the  bench  and  transferred  to  our  law  books- 
of  which  no  one  can  say  whether  they  were  meant  to  be  opinions- 
on  the  law  or  on  particular  facts  in  evidence.  And,  particularly 
in  homicide,  it  was  customary  for  the  jury  to  find  the  special  facts, 
and  submit  them  to  the  court  to  determine  whether  the  grade  of 
the  crime  was  murder,  or  manslaughter.  But  the  form  of  the  find- 
ing was  largely  such  as  compelled  the  judges  to  draw  inferences  of 
fact  from  facts  found :  these  inferences  have  been  transmitted  to* 
us  in  the  books  as  though  they  were  inferences  of  law.  .  .  '  The 
judges  are  to  determine  what  is  malice,  or  what  is  a  reasonable- 
time  to  cool ;  and  they  must  do  it  upon  the  circumstances  of  the* 
case.'  ...  An  actual  intent  to  take  life  is  not  a  necessary 
ingredient  in  murder,  any  more  than  it  is  in  manslaughter.  .  .  . 
The  law,  in  many  departments,  has  established  rules  to  determine- 
the  mental  condition ;  and  as  applied  in  some  circumstances,  has 
given  them  an  arbitrary  force  ;  so  that  sometimes  a  man  who 
intentionally  does  a  thing  is  estopped  to  deny  the  intent  legally 
attached  to  the  doing.  .  .  .  When  a  man  means  to  do  certain 
things,  which  he  does,  and  the  death  of  another  follows,  he  is^ 
adjudged  guilty  of  murder,  or  manslaughter,  whatever  may  be  his 
real  motive."  2  Bish.  Cr.  L.,  88.  673,  673  a,  676,  679.  The 
destruction  of  life,  in  perpetrating  or  attempting  to  perpetrate 
arson,  i-ape,  robbery,  or  burglary  without  an  intent  to  kill,  may  be 
murder  in  the  first  degree.  G.  L.,  e,  282,  «.  1  ;  4  Bl.  Com.  200, 
201. 

In  passing  counterfeit  money,  using  forged  papers,  making  an 
Msault,  inciting  another  to  make  it,  and  in  other  acts,  one  may 
oe  responsible,  civilly  and  criminally,  for  the  natural  and  probable 
consequences  of  what  he  does.  Reg.  t.  J7i7?,  8  C.  &  P.  274;  4  Bl. 
Com.  197,  200  ;  Towle  v.  Blake,  48  N.  H.  92;  Myes  v.  Blodgett,. 
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68  N.  H.  502  ;  Crawford  v.  Parsons,  63  N.  H.  438,  444  ;  Jackson 
V.  Wagner,  127  Pa.  St.  184 ;  State  v.  Gilman,  69  Me.  163 ;  /SAarp 
V.  State,  61  Ark.  147 ;  Beg.  v.  PiYfg,  1  Car.  &  M.  284 ;  Queen 
V.  Martin,  L.  R.  8  Q.  B.  D.  54 ;  Re(^.  v.  Halliday,  51  L.  T.  Rep. 
N.  S.  701 ;  Adams  v.  People,  109  111.  444.  In  Reg,  v.  Ann  Wal- 
ters, 1  Car.  &  M.  164,  the  defendant's  crime  was  held  to  be 
manslaughter,  if  she  had  no  homicidal  purpose  and  had  reasonable 

f'ound  for  expecting  that  what  she  did  would  not  cause  death, 
he  rule  that  one  may  be  justly  taken  to  have  intended  the  natu- 
ral consequences  of  his  acts  is  applied  when  killing  with  a  deadly 
or  dangerous  weapon,  but  without  an  actual  design  to  destroy  life, 
is  made  murder,  or  manslaughter,  by  common  law  or  statute.  A 
weapon  is  said  to  be  dangerous  if  it  is  likely  to  produce  death  or 
great  bodily  harm.  "  In  many  cases  it  is  practicable  for  the  court 
to  declare  that  a  particular  weapon  was,  or  was  not,  a  dangerous 
weapon,  within  the  meaning  of  the  law.''  U.  S.  v.  Small,  2  Curtis 
C.  C.  241,  243;  Blige  v.  State,  20  Fla.  742  ;  State  v.  Godfrey,  17 
Oregon  300.  The  ruling  in  Rowly^s  Case,  that  the  offence  was 
manslaughter,  is  supposed  by  Foster  (pp.  294,  295)  to  have  been 
made  on  the  ground  that  the  stroke  was  with  a  small  cudgel  not 
likely  to  kill. 

A  man  sitting  drinking  in  an  alehouse,  provoked  by  a  woman's 
ofiFensive  language,  took  up  a  broomstick,  and  at  a  distance  threw 
it  at  her.  It  hit  her  upon  the  head  and  killed  her.  On  these  facts, 
found  in  a  special  verdict,  the  question  was  whether  the  crime  was 
murder,  or  manslaughter.  Two  questions  were  propounded  to  all 
the  judges  at  Serjeant's  Inn, — 1.  Whether  the  woman's  words  were 
such  a  provocation  as  would  extenuate  the  offence  into  manslaugh- 
ter. 2.  Admitting  they  would  not  in  case  there  had  been  a  strik- 
ing with  such  an  instrument  as  necessarily  would  have  caused 
death,  as  stabbing  with  a  sword,  or  pistolling,  yet  whether  this 
striking,  that  was  so  improbable  to  cause  death,  will  not  alter  the 
case.  The  judges  were  not  unanimous;  and  it  was  advised  the 
king  should  be  moved  to  grant  a  pardon,  which  was  accordingly 
done.  1  Hale  P.  C.  456.  "  The  doubt  there  must  have  been  upon 
the  ground  that  the  instrument  was  not  such  as  could  probably,  at 
the  given  distance,  have  occasioned  death  or  great  bodily  harm." 
1  East  P.  C,  c.  5,  «.  22,  p.  236. 

On  an  indictment  of  Sarah  Hazel  for  murder,  there  was  a  special 
verdict.  The  prisoner  having  employed  her  daughter-in-law,  who 
was  ten  years  old,  to  reel  yam,  and  finding  some  of  the  skeins 
knotted,  threw  at  the  child  a  four-legged  stool,  which  struck  her 
on  the  right  temple  and  killed  her.  The  jury  also  found  that  the 
stool  was  of  sufficient  size  and  weight  to  give  a  mortal  blow,  but 
that  the  prisoner  did  not  intend  to  kill  the  deceased.  "  Whether 
the  prisoner  be  guilty  of  murder,  or  manslaughter,  or  not  guilti^, 
the  jury  are  ignorant,  and  therefore  pmy,  etc."  The  verdict  was 
removed  into  the  king's  bench,  and  argued.    Lord  Mansfield  said, — 
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*'  It  is  necessary  that  the  criminal  law  should  be  certain.  .  .  . 
Murder  is  where  a  man  of  sound  sense  unlawfully  killeth  another 
of  malice  aforethought,  either  express  or  implied.  If  the  malice 
be  express,  the  facts  remain  with  the  jury.  If  the  malice  is  to 
arise  from  implication,  it  is  a  inatter  of  law,  the  entire  considera- 
tion of  which  resides  with  the  court ;  and  in  the  present  case  the 
finding  that  there  was  no  intent  to  kill  does  not  in  any  degree  vary 
the  question."  The  case  stood  over  till  the  next  term  for  consul- 
tation. At  the  next  term  it  was.  "  for  the  diflSculty  of  it,  referred 
to  the  consideration  of  all  the  judges.  But  the  judges  never  com- 
municated any  opinion.  .  .  .  The  prisoner  .  .  .  received 
the  king's  pardon."  King  v.  Hazels  1  Leach  (4th  ed.)  368,  369, 
883.  *^  The  doubt  appears  to  have  been  principally  upon  the  ques- 
tion whether  the  instrument  was  such  as  would  prooably,  at  the 
given  distance,  have  occasioned  death  or  great  bodily  harm."  1 
Russell  Crimes  519. 

In  Com.  V.  Drew^  4  Mass.  391,  tried  before  ParsoriB^  SewalU  and 
Thatcher^  the  defendant  had  killed  Parker  by  a  blow  on  the  head 
with  a  bludgeon  which  had  formerly  been  used  as  a  handle  of  a 
pitchfork.  It  was  of  hard  wood,  four  or  five  feet  long,  and  about 
two  inches  in  diameter.  Parsons  charged  the  jury:  ^^If  the  act 
of  killing  was  in  itself  attended  with  probable  dangerous  conse- 
quences to  the  deceased,  and  was  committed  deliberately,  the 
malice  will  be  presumed  unless  some  sufficient  excuse  or  provoca- 
tion should  be  shown ;  for  the  law  infers  that  the  natural  and 
frobable  effects  of  any  act,  deliberately  done,  were  intended.  .  • 
t  was  necessary  for  the  jury  ...  to  determine  whether  the 
bludgeon  used  by  the  prisoner  in  killing  the  deceased,  was  or  was 
not  a  deadly  weapon,  which  would  necessarily  kill  or  do  great 
bodily  harm.  This  was  a  question  of  fact  for  the  jury  exclusively 
to  decide.  If  the  jury  were  satisfied  that  the  weapon  used  was  not 
likely  to  kill  or  to  do  great  bodily  harm,  he  was  of  opinion  that 
either  of  the  provocations  was  sufficient  to  free  the  prisoner  from 
the  guilt  of  murder.  For  by  using  a  weapon  which  would  not 
probably  do  great  injury  to  the  deceased,  it  was  a  reasonable  infer- 
ence that  the  prisoner  did  not  intend  to  kill  the  deceased,  but  acci- 
dentally killed  him,  against  his  intention,  and  the  presumption  of 
malice  would  be  sufficiently  rebutted ;  and  without  malice,  the 
killing  could  not  be  murder.  But  if  the  jury  were  satisfied  that, 
the  instrument  was  a  deadly  weapon,  which  would  probably  kill 
the  deceased  or  do  him  great  bodily  injury,  these  grounds  of  excuse 
or  provocation  would  deserve  a  different  consideration.  The  provo- 
cation arising  from  the  trespass  committed  by  the  deceased  in 
breaking  open  the  shop  door  for  the  purpose  of  unlawfully  enter- 
ing, was  not  a  provocation  sufficient  to  reduce  the  killing  below  the 
crime  of  murder ;  because  the  trespass  was  not  a  sufficient  excuse 
for  such  a  barbarous  act.  .  .  .  For  it  is  a  rule  of  law  that 
where  the  trespass  is  barely  against  the  property  of  another,  not 
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his  dwelling-house,  it  is  not  a  provocation  sufficient  to  warrant  the 
owner  in  using  a  deadly  weapon  ;  and  if  he  do,  and  with  it  kill  the 
trespasser,  this  will  be  raurder,  because  it  is  an  act  of  violence 
beyond  the  degree  of  the  provocation  ;  but  if  the  beating  be  with  an 
instrument  and  in  a  manner  not  likely  to  kill,  and  the  trespasser 
should,  notwithstanding,  happen  to  be  killed,  it  will  be  no  more  than 
manslaughter.  .  .  If  the  facts  were  as  he  had  stated  them,  of 
which  the  jury  were  the  judges,  the  killing  of  the  deceased  by  the 
prisoner,  if  the  instrument  was  a  deadly  weapon,  amounted  to  the 
crime  of  murder." 

In  an  appeal  of  murder  against  Bibithe  as  principal,  and  David 
as  accessory  before,  the  principal  was  found  guilty  of  manslaugh- 
ter, and  it  was  resolved  that  "  David  was  discharged,  because  he 
could  not  be  accessory  before  the  fact  in  case  of  manslaughter,  for 
manslaughter  ought  to  ensue  upon  a  sudden  debate  or  affray,  for  if 
it  is  premeditated  it  is  murder."  4  Rep.  43.  *'  In  manslaughter 
there  can  be  no  accessaries  before  the  fact,  for  it  is  presumed  to 
be  sudden,  for  if  it  were  with  advice,  command,  or  delibei*ation,  it 
is  murder  and  not  manslaughter,  and  the  like  of  %e  defendendo. 
And  therefore  in  an  indictment  of  manslaughter  only,  if  others  be 
indicted  as  accessaries  before  the  fact,  the  indictment  is  void 
against  them."  1  Hale  P.  C.  487.  As  manslaughter  "is  supposed 
to  have  been  committed  without  malice,  so  also  it  must  have  been 
without  premeditation  ;  and  therefore  there  can  be  no  accessories 
before  the  fact."  8  Gr.  Ev.,  «.  119.  This  error  may  have  origi- 
iiated  in  the  broad  and  general  terms  used  in  a  report  of  a  case  of 
sudden  quarrel  in  which  there  was  no  accessary  before  the  fact. 
In  many  cases  of  manslaughter  at  common  law  there  might  be 
accessories  before  the  fact.  In  Reg,  v.  Ann  Walters^  1  Car.  & 
M.  164,  the  defendant  left  her  infant  at  the  roadside,  where  it 
died  of  cold  and  exhaustion.  The  jury  were  instructed  that  the 
crime  was  manslaughter  if  there  was  so  much  travel  on  the  road 
that  she  had  reasonable  ground  for  believing  that  the  child  would 
be  found  and  saved.  2  Bish.  Cr.  L.,  88.  686,  689.  If  she  had 
hired  some  one  to  do  what  she  did,  she  might  have  been  accessory 
before  the  fact  to  manslaughter.  "  If  one  should  order  a  servant 
to  do  a  thing  endangering  life,  yet  not  so  directly  as  to  make  a 
death  from  the  doing  murder,  it  might  be  manslaughter.  Then 
why  should  not  the  master  be  an  accessory  before  the  fact  in  the 
homicide?"     1  Bish.  Cr.  L.,  s.  678. 

An  assault  may  be  made  with  intent  to  commit  murder  in  the 
second  degree.  State  v.  William8,  23  N.  H.  321.  In  State  v.  CaU 
lyjan^  17  N.  H.  253,  on  an  indictment  for  assault  with  intent  to 
kill  and  murder,  the  jury  were  instructed  that  if  the  defendant 
intended  to  kill  under  such  circumstances  that  in  case  of  death  the 
offence  would  have  been  manslaughter,  he  could  be  found  guilty  of 
an  assault  with  that  intent.  The  verdict  was  guilty  of  an  assault 
with  intent  to  commit  manslaughter,  and  judgment  was  rendered 
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on  the  verdict.  In  State  v.  Biitman^  42  N.  H.  490,  on  an  indict- 
ment for  an  assault  upon  Durgin  with  intent  to  kill  and  murder, 
the  jury  were  instructed  that  it  would  be  suflBcient  if  the  crime 
would  have  been  manslaughter  in  case  Durgin  had  been  killed, 
and  judgment  was  rendered  on  a  genei-al  verdict  of  guilty.  "  If 
any  person  shall  make  an  assault  upon  another  with  intent  to 
commit  any  crime  described  in  this  chapter,  the  punishment 
whereof  may  be  death  or  imprisonment  for  more  than  one  year, 
or  shall  attempt  to  commit  any  such  crime  by  any  means  not  con- 
stituting an  assault,  he  shall  be  imprisoned  not  exceeding  ten 
years.'*  G.  L.,  c.  282,  s,  19.  This  section  is  not  modified  by  ««.  4 
and  5  of  c,  284.  Two  degrees  of  murder  and  two  degrees  of  man- 
slaughter are  described  in  c.  282,  and  the  punishment  of  the  lower 
degree  of  manslaughter  may  be  imprisonment  for  more  than  one 
year.  And  as  the  penalty  prescribed  by  s.  19  may  be  imprison- 
ment for  ten  years  when  the  assault  is  with  intent  to  commit  either 
of  the  four  crimes,  it  is  not  necessary  on  an  indictment  for  assault 
with  intent  to  commit  murder  or  manslaughter,  that  the  degree  of 
intended  homicide  should  be  stated  in  the  verdict.  A  statement  of 
the  degree,  as  in  State  v.  Calligan  and  State  v.  Williams^  is  harmless, 
and  a  general  verdict  of  guilty,  as  in  State  v.  Butman^  is  suflBcient. 
"If  any  person  shall  aid  in,  counsel,  hire,  or  procure  the  commis- 
sion of  any  ofiFence,  or  shall  be  accessory  thereto  before  or  after 
the  fact,  he  shall  be  punished  in  the  same  manner  as  the  principal 
offender."  G.  L.,  c,  284,  bb.  1,  6.  The  charge  is,  that  Merchant 
assaulted  Brackett  with  intent  to  kill  and  slay,  and  that  Lang  was 
an  accessory  before  the  fact.  Whether  the  assault  was  with  intent 
to  commit  murder,  or  with  intent  to  commit  manslaughter,  within 
the  meaning  of  the  statute,  might  depend  upon  the  question  whether 
it  would  have  been  murder  or  manslaughter  if  Brackett  had  died 
of  his  injuries.  State  v.  Calligan^  17  N.  H.  253 ;  State  v.  But- 
man,  42  N.  H.  490  ;  State  v.  Neal,  37  Me.  468  ;  State  v.  Anderson, 
2  Over.'  6 ;  People  v.  Vinegar^  2  Park.  Cr.  Cas.  24 ;  Buna- 
way  V.  People,  110  111.  333 ;  King  v.  Mitton,  1  East  P.  C.  411 ; 
'  Reff.  V.  Jones,  9  C.  «&  P.  258 ;  1  Bish.  Cr.  L.,  s.  736 ;  Bish.  Stat. 
Cr.,  ss.  503,  508 ;  Whar.  Cr.  L.,  «.  1279.  Merchant  could  make 
an  assault  upon  Brackett  with  such  intent  and  under  such  circum- 
stances that  it  would  be  manslaughter  if  it  caused  Brackett's 
death.  The  assault  might  be  with  intent  to  commit  manslaughter. 
And  the  assault  which  Merchant  could  make  with  that  intent, 
Lang,  without  being  present,  aiding  and  abetting,  could  counsel 
him  to  make.  By  selecting  and  furnishing  the  instrument  to  be 
used,  directing  what  injuries  should  be  inflicted,  and  determining 
the  character  and  purpose  of  the  assault  and  under  what  circum- 
stances it  should  be  made,  he  would  be  as  guilty  as  if  he  were  pres- 
ent. In  a  civil  suit,  he  would  be  liable  as  principal  for  the  act  of 
his  agent.  In  a  criminal  suit,  his  liability  is  not  affected  by  call- 
ing his  agent  the  principal. 
VOL.  LXV.      20 
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"An  assault  upon  another  with  intent  to  commit  any  crime 
described  in  this  chapter"  (and  punishable  by  death  or  imprison- 
ment for  more  than  one  year)  includes  an  assault  with  intent  to 
commit  manslaughter.  As  the  language  of  the  statute  is  not  "  an 
assault  with  intent  to  kill,"  but  (so  far  as  it  is  applicable  to  this 
case)  is  equivalent  to  "  an  assault  with  intent  to  commit  manslaugh- 
ter," and  as  manslaughter,  as  well  as  murder,  may  be  committed 
without  an  intent  to  kill,  the  question  might  arise  whether  the 
legislature  meant  to  require  an  intent  to  kill  in  an  assault  with 
intent  to  commit  murder  or  manslaughter  (1  Bish.  Or.  L.,  88,  735, 
736),  and  whether  in  pleading  there  can  be  a  good  averment  of  an 
intent  to  commit  manslaughter  without  an  intent  to  kill.  '*  Man- 
slaughter without  a  design  to  effect  death  .  .  .  shall  be  of 
the  first  degree  when  perpetrated  by  a  person  engaged  in  the  com- 
mission of  any  offence,  or  when  committed  by  two  or  more  persons, 
or  by  a  person  bearing  anj*^  deadly  weapon,  either  open  or  con- 
cealed, or  when  perpetrated  in  a  cruel  or  unusual  manner,  or  by 
means  of  any  deadly  or  dangerous  instrument."  G.  L.,  c,  282,  8.  7. 
Whether  the  provision  of  the  same  chapter  for  the  punishment  of 
an  assault  with  intent  to  commit  manslaughter  requires  an  intent 
to  destroy  life,  is  a  question  not  raised  by  the  defendant's  motion. 
However  the  statute  is  construed  on  this  point,  and  whatever  may 
have  been  the  intent  of  any  other  accessory  or  of  Merchant,  this 
defendant  may  have  been  an  accessory  in  an  assault,  and  may  be 
convicted  as  such.  State  y.  Webster^  39  N.  H.  96,98;  State  v. 
Butman,  42  N.  H.  490,  493;  State  v.  aorham,  55  N.  H.  152; 
Stute  V.  Stone^  65  N.  H.  124.  No  ground  is  suggested  on  which  the 
indictment  can  be  quashed. 

Motion  denied. 

Smith,  J.,  did  not  sit:  the  others  concurred. 


Connecticut  River  Lumber  Co.  cfca.  v.   Olcott  Falls  Co.- 

The  right  of  using  a  river  as  a  highway  for  floating  logs  is  measured  by 

the  capacity  of  the  stream  in  its  natural  condition. 
The   riparian  owners  may   alter  the  channel  by  constructing  dams  and 

flumes,  and  diverting  the  water  for  manufacturing  purposes,  so  far  as 

such  changes  are  possible  without  an  infringement  of  the  public  right  to 

a  way  as  free  and  convenient  as  would  be  afforded  by  the  river  in  its 

natural  condition. 
An  intention  to  discontinue  the  way  is  not  shown  by  a  public  grant  of  the 

land  under  and  around  it. 
A  mere  chi^rter  of  a  manufacturing  company,  authorizing  the  grantees,  as 

a  corporation,  to  exercise  the  rights  of  riparian  owners,  is  not  a  discontinn- 
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ance  or  modification  of  the  right  of  way,  nor  a  grant  of  discontinuing 
power. 
A  bill  in  equity  may  be  maintained  by  riparian  owners  or  by  the  attorney- 
general  for  the  establishment  of  the  boundary  line  between  the  public  and 
the  private  right  operating  like  a  partition,  or  a  laying  out  of  the  way. 

Bill  in  Equity,  to  restrain  the  defendants  from  maintaining  a 
dam  across  the  Connecticut  river  for  manufacturing  purposes  at 
Olcott  Falls  in  Lebanon,  without  providing  suitable  sluiceways  for 
the  passage  of  logs  floated  by  the  plaintiffs  down  said  river.  The 
facts  sufficiently  appear  in  the  arguments  of  counsel  and  the  opinion 
of  the  court. 

Aldrich  S^  Remich  and  Drew  ^  Jordan^  for  the  plaintiffs.  I.  The 
Connecticut  river  is  by  nature  a  public  highway.  Scott  v.  Wilhon^ 
S  N.  H.  321;  Thompson  v.  Co,,  54  N.  H.  548;  Barnes  v.  Heath 
(unpublished  opinion)  ;  Gould  Waters,  ««.  107-109  ;  Ang.  High., 
8s.  56,  56,  67-72. 

Recognizing  the  public  character  of  its  waters,  the  legislature 
provided  (8.  19,  c.  135,  G.  L.)  that  no  owner  or  occupier  of  any 
mill-dam  or  water-power  shall  acquire  by  prescription  any  right 
against  the  state  or  the  public  to  impede  or  in  any  way  injure  nav- 
igation, etc.,  in  any  of  the  waters  of  the  state.  For  the  purpose  of 
showing  the  policy  of  the  state  with  reference  to  the  rights  of  the 
public  in  its  navigable  waters,  we  would  call  attention  to  s.  16 
of  c,  141,  Gen.  Laws,  which  provides  that  any  person  or  corpora- 
tion, authorized  by  its  charter  so  to  do,  may  erect  and  maintain 
dams  upon  and  across  any  stream  not  naviyahle — thus  placing  a 
negative  upon  any  supposed  claim  or  authority  to  obstruct  naviga- 
ble waters. 

Again :  By  «.  19  of  the  same  chapter,  it  is  expressly  provided 
that  the  provisions  of  the  mill  act  authorizing  the  construction  of 
dams  "  shall  not  be  applicable  to  any  navigable  waters  in  this 
state."  The  legislature  has  repeatedly  protected  its  water  high- 
ways by  negatives  of  the  character  cited,  and  has  thereby  indicated 
its  policy  to  preserve  the  rights  of  the  public  therein  for  the  pur- 
poses of  commerce  and  navigation.  We  shall  claim,  further  on, 
that  the  policy  so  declared  has  an  important  bearing  against  the 
defendants'  position  as  to  the  construction  of  the  act  of  1848. 

II.  The  Connecticut  river  being  a  natural  public  highway,  the 
individual  or  private  rights  along  its  banks  are  "  held  subject  to 
the  risks  (and  uses)  incident  to  the  exercise  of  the  public  right." 
In  other  words,  property  near  a  water  highway  is  subject  to  the 
paramount  right  of  passage  of  the  public.  Thompson  v.  Cb.,  54  N. 
H.  568 ;  Barnes  Vi  Heath  (unpublished  opinion) ;  Knox  v.  Chal- 
oner,  42  Me.  150 ;  Treat  v.  Lord^  42  Me.  552 ;  Dwinel  v.  Veazie, 
44  Me.  167  ;  Parks  v.  Morse,  52  Me.  260 ;  Lancey  v.  Clifford,  54 
Me.  487 ;   Veazie  v.  Dwinel,  50  Me.  479. 
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The  Massachusetts  cases  hold  the  same  principle.  Stoughton  v. 
Baker^  4  Mass.  522 ;  Commonwealth  v.  Alger^  7  Cush.  100 ;  Com- 
monwealth  v.  Ena^ex  Co.^  13  Gray  248.  The  owner  of  a  mill-dam  on 
such  a  river  is  bound  to  provide  a  suitable  and  reasonably  conven- 
ient passage-way  for  commerce ;  and  if  he  fails  to  do  so  liis  dam  be- 
comes a  nuisance,  and  may  be  abated  by  any  member  of  the  public 
having  occasion  to  use  the  same.  Dwinel  v.  Veazie^  44  Me.  167 ; 
Parks  y.  Morse,  supra;  Lancey  v.  Clifford,  supra;  Wood  Nuis., 
s.  756,  p,  858— also  ss,  483,  484,  753,  757-762. 

III.  The  bill  alleges  the  public  character  of  the  river ; — that  the 
plaintiflEs  have  occasion  to  use  the  same  for  the  purpose  of  passing 
their  property  to  the  markets  of  other  states ;  that  the  defendants' 
dam,  which  was  in  process  of  construction  at  the  time  of  the  filing 
of  the  bill,  when  completed,  would  be  an  obstruction  ;  that  at  the 
time  of  the  hearing  the  dam  had  been  completed,  and  was  an  ob- 
struction which,  if  maintained,  would  absolutely  prevent  the  pas- 
sage of  logs,  ruin  the  plaintiffs'  business  enterprise,  and  cause  ir- 
reparable injui-y  and  interminable  litigation.  The  defendants,  by 
their  demurrer,  say  that  the  bill  shows  no  ground  for  relief,  and 
for  one  special  cause  of  demurrer,  say  that  the  right  infringed  is  a 
public  right  and  the  grievance  a  public  nuisance ;  and  that,  by  the 
laws  of  the  land,  courts  of  equity  will  not  interfere  at  the  instance 
of  a  private  person..  English  courts  of  equity,  from  a  very  early 
day,  have  granted  relief  at  the  instance  of  private  individuals,  who 
were  suffering  special  injury  from  the  maintenance  of  a  public 
nuisance.  While  the  jurisdiction  of  the  court  of  equity  in  New 
Hampshire  may  not  be  coextensive  with  that  of  the  English  court 
of  chancery,  yet,  as  to  all  subjects  over  which  jurfsdiction  has  been 
expressly  conferred,  as  well  as  all  subjects  cognizable  in  equity, 
during  the  colonial  period,  its  powers  and  jurisdiction  are  identical 
with  those  of  the  English  court  of  chancery,  and  of  the  American 
courts  having  general  equity  powers.  In  other  words,  as  to  all 
matters  within  its  scope,  its  jurisdiction  includes  all  the  incidental 
and  auxiliary  details,  powers,  and  remedies  belonging  to  the  gen- 
eral system  of  equity  jurisprudence  as  used  in  the  administration 
of  justice  according  to  the  methods  and  usages  of  equity.  See  1 
Pom.  Eq.,  8.  299. 

We  maintain  that  the  New  Hampshire  courts  of  equity  have 
jurisdiction  of  matters  of  nuisance  independent  of  the  statute ;  but 
whether  this  be  true  or  not,  in  one  sense,  becomes  immaterial  in 
view  of  the  fact  that  the  legislature,  in  the  revision  of  1867,  ex- 
pressly conferred,  upon  courts  of  equity,  jurisdiction  over  the  sub- 
jects of  nuisance  and  waste.  When  jurisdiction  was  conferred  upon 
courts  of  equity  to  deal  with  matters  of  nuisance,  power  to  deal 
with  the  subject  according  to  the  course  of  justice  and  equity,  as 
administered  by  courts  having  general  equity  powers,  attached  as 
a  matter  of  course.  And  when  it  comes  to  the  question  as  to  what 
relief  shall  be  granted,  we  suppose  that  our  courts  will  follow  the 
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precedents  of  courts  of  equity,  which  have  dealt  with  such  sub- 
jects in  the  past.  Courts  of  equity  will  interfere  to  restrain  and 
prevent  threatened  public  nuisances  at  the  suit  of  a  private  person 
who  may. suffer  a  special  injury  thereby,  as  well  as  to  abate  those 
already  existing.  Cool.  Black.,  Book  3,  219,  220,  n.  7  ;  Ad.  Eq., 
485,  487,  n.  1 ;  Jeremy's  Mitf.  Eq.  PI.  144, 145 ;  2  Sto.  Eq.  Jur.,  %%. 
924,  926,  also  101,  102 ;  Gould  Waters,  s,  121,  218 ;  High  Inj., 
760-763,  768,  769,  791,  794,  804,  n.  2,  812-816,  818;  Ang.  High., 
9S.  283,  284;  Wood  Nuis.  777-779;  Dan.  Ch.  1636,  1636;  Pom. 
Eq.,  %.  1349,  n.  1 ;  Sampson  v.  Smithy  8  Sim.  272 ;  Cortiing  v.  Nail 
Factory,  40  N.  Y.  191 ;  Peim.  v.  Bridge  Co.,  18  How.  518 ;  Lane 
Y.  Newdigate,  10  Vesey  193;  Corning  v.  Lowerre,  6  Johns.  Ch. 
489 ;  Pettibone  v,  Hamilton,  40  Wis.  402 ;  Rosser  v.  Randolph,  7 
Por.  238 ;  Barnes  v.  Racine,  4  Wis.  454 ;  Walker  v.  Shepardson, 
4  Wis.  486;  Q-eorgetotvnv.  Canal  (7o.,  12  Pet.  91 ;  Bigelowv.  Bridge 
Co.,  14  Conn.  565;  Frink  v.  Lawrence,  20  Conn.  117  ;  Sparhawk 
V.  Railway  Co.,  54  Pa.  St.  401 ;  Knox  v.  K  Y.  City,  55  Barb. 
404  ;  Smith  v.  Lockwood,  13  Barb.  209 ;  Ewell  v.  Grreenwood,  26 
Iowa  377  ;  Hamilton  v.  Whitridge,  11  Md.  128  ;  Soltau  v.  De  Held, 
9  Eng.  L.  &  Eq.  104 ;  Spencer  v.  Railway  Co.,  8  Sim.  193 ;  Mayor 
V.  Baumberger,  7  Robt.  219;  Railroad  Co.  v.  Loeb,  7  Robt.  418; 
Railroad  v.  Shieh,  33  Ga.  601 ;  Knox  v.  Chaloner,  42  Me.  150. 
The  supreme  court  of  New  Hampshire  has  asserted  its  full  equita- 
ble jurisdiction  to  restrain  or  abate  nuisances  in  all  cases  where 
legal  remedies  are  impracticable  or  inadequate.  Pom.  Eq.,  %.  308 ; 
Coe  V.  Co.,  37  N.  H.  254 ;  Webber  v.  Gage,  39  N.  H.  182 ;  Burn- 
ham  V.  Kempton,  44  N.  H.  78,  79,  92  ;  Eastman  v.  Co.,  47  N.  H. 
71,  78 ;  Bassett  v.  Co.,  47  N.  H.  426,  437. 

In  Coe  V.  Co.  the  demurrer  was  sustained  upon  the  ground  that 
the  bill  did  not  state  a  case,  not  for  want  of  jurisdiction.  Indeed, 
the  jurisdiction  over  such  questions  was  distinctly  asserted  by  the 
court  in  the  following  language :  "  It  is  well  settled  that  both  pub- 
lic and  private  nuisances  may,  under  some  circumstances,  fall 
within  the  jurisdiction  of  a  court  of  equity,  both  with  reference  to 
obtaining  redress  for  injuries  already  sustained,  and  relief  from 
further  molestation  by  the  abatement  of  the  nuisance." 

In  Webber  v.  Q-age,  the  demurrer  was  overruled,  on  the  ground 
that  the  allegations  of  the  bill  made  a  case  for  equitable  interfer- 
ence. Of  course  (as  said  in  Eastman  v.  Co.,  47  N.  H.  71),  to  justify 
the  interference  of  a  court  of  equity  there  must  be  pressing  neces- 
sity, imminent  danger  of  great  and  irreparable  damage,  for  which 
an  action  at  law  would  not  furnish  an  adequate,  speedy,  and  prac- 
ticable remedy.  The  bill  in  the  case  at  bar  presents  an  emergency 
clearly  and  imperatively  demanding  the  interference  of  a  court  of 
equity.  It  will  be  observed  that  all  of  the  foregoing  New  Hamp- 
shire cases  were  decided  prior  to  the  revision  of  1867,  which 
expressly  conferred  jurisdiction  over  nuisance  and  waste. 

IV.  The  question  whether  the  bill  presents  ground  for  the  inter- 
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position  of  a  court  of  equity,  is  a  question  to  be  settled  by  the  court 
at  the  trial  term.  Dole  v.  Pike,  64  N.  H.  22.  Prior  to  1867,  juris- 
diction over  nuisances  did  not  depend  upon  any  statute,  but  was 
exercised  as  independent,  original,  and  common-law  jurisdiction. 
In  such  cases  the  right  of  trial  by  jury  does  not  exist.  Bellows 
V.  Bellows,  58  N.  H.  60.  See,  also,  opinion  by  Ladd,  J.  (^Copp  v. 
Henniker^,  55  N.  H.  210,  where  he  adopts  the  language  of  Judge 
Bell  that  "'  Equity,  as  a  great  branch  of  the  law  of  their  native 
country,  was  brought  over  by  the  colonists,  and  has  always  existed 
as  a  part  of  the  common  law  in  its  broadest  sense  in  New  Hamp- 
shire." It  is  very  certain,  if  equity  jurisdiction  has  always  ex- 
isted in  its  broadest  sense  in  New  Hampshire,  that  it  has  embraced 
the  subject  of  nuisances ;  and  it  is  equally  certain,  if  such  power 
existed  as  a  part  of  the  original  jurisdiction  of  courts  of  chancery, 
that  the  right  of  trial  by  jury  was  not  given  by  the  constitution. 
Judge  Ladd,  id,,  210,  211.  There  is  every  reason  for  holding  that 
courts  of  equity  should  deal  with  a  nuisance. 

It  is  probably  true,  if  the  nuisance  is  of  a  public  nature,  that 
courts  will  not  interfere  upon  the  complaint  of  a  private  individual 
who  has  no  interest  except  that  in  common  with  the  general  pub- 
lic, but  will  leave  the  matter  to  be  regulated  in  a  proceeding  in  the 
name  of  the  prosecuting  officer,  or  by  indictment.  But  where  the 
obstruction  is  peculiarly  damaging  to  a  party,  he  may  abate  upon 
the  arbitrary  power  of  self-protection,  or  he  may  resort  to  the  sum- 
mary power  of  a  court  of  equity.  The  equity  jurisdiction  results 
from  the  necessity  and  peril  of  the  situation.  Speed  is  the  essential 
element  of  the  relief  required.  The  reasons  for  the  exercise  of 
such  powers  by  courts  of  equity  are  very  well  stated  by  Story, 
ss.  924,  926. 

V.  An  individual  suffering  special  injury  may  abate  the  nui- 
sance. He  may  have  his  remedy  with  or  without  the  aid  of  the 
attorney-general.  He  may  have  it  by  bill  and  information  joined, 
if  necessary.  Gould  Waters,  s.  121,  n.  3,  s,  128;  Arundel  v. 
MCulloch,  10  Mass.  70 ;  Wood  Nuis.,  ss,  794,  795,  800. 

VI.  The  amendment  joining  the  attorney-general  was  a  precau- 
tionary amendment,  and  made  with  a  view  of  bringing  the  pro- 
ceeding, if  necessary,  within  the  provisions  of  the  act  of  1885,  p. 
284;  but  we  view  it  as  entirely  immaterial  and  unnecessary. 

Vn.  Where  there  is  jurisdiction,  there  is  always  power  to  grant 
the  necessary  relief.  The  plaintiffs  ask  for  an  injunction  against 
the  defendants'  maintaining  a  dam  across  the  Connecticut  river 
without  providing  suitable  sluice-ways  for  the  reasonable  passage 
of  timber.  Such  an  injunction  would  be  mandatory  in  character, 
but  has  been  repeatedly  granted  by  courts  of  equity.  Pom.  Eq.,  «. 
1359,  n.  2 ;  Robhison  v.  Lord  Byron,  1  Bro.  Ch.  588  ;  High  In. 
(2d  ed.),  ss,  792-804,  n,  2 ;  Bankin  v.  Huskisson,  4  Sim.  13 ; 
Spencer  v.  Company,  8  Sim.  193 ;  Penn.  v.  Bridfje  Co,,  13  How- 
ard 518;  Lane  v.  Newdigate,  10  Ves.  193 ;  Gould  Waters,  ss,  652— 
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555.  In  Penn,  v.  Bridge  Co.  the  injunction  was  mandatory,  and 
compelled  the  removal  of  a  bridge.  In  Lane  v.  Newdigate^  the 
injunction  was  against  impeding  navigation  by  suffering  locks  to 
remain  out  of  repair.  In  Spencer  v.  Company  the  injunction  was 
against  continuing  the  existing  condition  of  affairs. 

VIII.  The  defendants  contend  that  under  the  act  of  1848  they 
are  authorized  to  construct  and  maintain  all  such  works  as  are 
necessary  and  proper  for  their  buisness,  without  any  limitations  or 
restrictions  whatever ;  while  the  plaintiffs  contend  that  the  defend- 
ants are  restricted  to  such  works  as  are  reasonable  and  proper  with 
reference  to  the  rights  of  the  public  in  the  river  for  purposes  of 
interstate  navigation  and  floatage  and  other  uses.  The  construc- 
tion claimed  by  the  defendants  would  be  contrary  to  the  well 
defined  policy  of  New  Hampshire,  as  expressed  by  repeated  acts  of 
the  legislature.  A  construction  abridging  a  public  right  will  not 
be  given  to  a  legislative  act  unless  such  intention  is  expressly  and 
distinctly  stated  therein.  No  such  intention  is  expressed  in  the 
act  of  1848.  The  construction  contended  for  is  contrary  to  reason. 
In  ITooksett  v.  Company^  44  N.  H.  106,  the  defendants  claimed  a 
construction  for  the  words  "  necessary  and  proper  for  the  carrying  on 
of  their  said  works"  similar  to  that  claimed  by  the  defendants  here. 
The  court  held  that  the  charter  afforded  the  defendants  no  protection 
against  a  claim  for  damages.    See,  also.  Treat  v.  Lord^  42  Me.  552. 

IX.  If  the  fair  construction  of  the  act  of  1848  is  such  as  the 
defendants  claim,  it  presupposes  the  absolute  control  and  obstruc- 
tion of  an  interstate  highway,  and  is  therefore  unconstitutional  and 
inoperative.  Gould  Waters,  ««.  32-67  ;  Penn.  v.  Bridge  Co.^  13 
How.  518 ;  Welton  v.  Missouri,  91  U.  S.  275  ;  Mobile  v.  Kimball j 
102  U.  S.  691 ;  Wood  Nuis.  542,  s.  476. 

X.  The  ownership  of  the  Mills-Olcott  charter  is  a  material  ques- 
tion.    Olcott  V.  Banjill,  4  N.  H.  545,  546. 

Jeremiah  Smith  (with  whom  was  W.  S.  Ladd^,  for  the  defend- 
ants. We  maintain  that  there  was  not,  at  the  time  of  the  adop- 
tion of  our  constitution,  and  is  not  now,  any  remedy  by  private 
suit  in  equity  in  a  case  like  the  present ;  that  the  only  remedy  was, 
and  is,  by  a  public  proceeding  in  behalf  of  the  state ;  that  in  such 
public  proceeding  there  was  at  the  time  of  the  adoption  of  the 
constitution  an  unquestioned  right  of  trial  by  jury;  and  that  the 
legislature  has  not  attempted  to  take  away  this  right,  and  could 
not  if  it  would.  The  plaintiff  corporation  is  not  now  (whatever  it 
maybe  hereafter)  in  a  position  to  maintain  a  private  suit,  either  at 
law  or  equity,  against  the  defendants.  The  question  whether  the 
bill  could  have  been  maintained  as  a  preventive  remedy  to  restrain 
the  erection  of  the  dam  does  not  arise.  The  bill  was  not  seasonably 
brought  for  that  purpose.  The  dam  was  already  completed.  This 
is  now,  in  effect,  a  bill  to  abate  a  completed  structure,  on  the 
ground  that  it  is  a  public  nuisance. 
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The  plaintiffs,  at  the  time  of  filing  the  bill,  could  not  have  main- 
tained an  action  at  law.  "An  action  at  law  does  not  lie  against 
the  author  of  a  public  nuisance  without  proof  of  special  damage, 
not  merely  anticipated,  but  actually  received."  Durfee^  C.  J. 
Bowden  v.  Lewia,  13  R.  I.  189— aS.  (7.,  43  Am.  Rep.  21,  24.  ".  .  . 
a  distinction  must  be  made  between  actual  present  damages  and 
those  which  rest  in  contemplation.  While,  in  a  proper  case,  the 
former  may  be  recovered  in  a  private  action,  the  latter  cannot." 
Lyon,  J.,  in  Clark  v.  Company,  86  N.  W.  Rep.  826,  328.  There 
was,  at  the  time  of  filing  the  bill,  no  present  actual  damage  to  the 
plaintiffs;  "but  only  such  as  rested  in  contemplation,  and  such  as 
was  common  to  all  similarly  situated."  "  In  all  these  cases,"  said 
Erie,  C.  J.,  speaking  of  the  early  English  cases,  "the  plaintiff  was 
exercising  his  right  of  way,  and  the  defendants  obstructed  that 
exercise,  and  caused  particular  damage  thereby  directly  and  imme- 
diately to  the  plaintiff."  5  B.  &  Sm.  160.  Not  so  here.  The 
plaintiffs'  logs  had  not  been  obstructed  in  their  actual  passage 
down  the  river.  At  the  time  of  commencing  this  suit,  the  plain- 
tiffs not  only  had  suffered  no  damage,  but  apprehended  no  damage 
save  the  loss  of  a  public  right  which  they  were  privileged  to  enjoy 
only  in  common  with  the  rest  of  the  public.  No  private  right  of 
the  plaintiffs'  was  infringed  or  in  danger  of  being  infringed.  As 
riparian  owners,  the  plaintiffs  have  a  right  of  access  from  tneir  land 
to  the  river ;  and  this  is  not  a  right  held  in  common  with  the  rest  of 
the  public,  for  other  members  of  the  public  have  no  access  to  or 
from  the  river  at  the  particular  place.  Hence  an  obstruction  in 
the  river  which  cuts  off  the  plaintiffs'  access  from  their  land  to  the 
river,  infringes  a  private  right  of  the  plaintiffs'.  See  Rose  v.  Groves, 
6  Man.  &  Gr.  613.  But  when  the  plaintiffs  have  once  passed  from 
their  land  to  the  river  with  their  logs,  and  have  commenced  to  float 
them  down-stream,  they  are  a  traveller  like  the  rest  of  the  public,  and 
are  attempting  to  exercise  a  public  right — the  right  of  navigation — 
which  they  share  in  common  with  all  other  persons.  Undoubtedly  a 
riparian  owner  has,  like  every  other  citizen,  the  right  of  navigating 
the  river  as  one  of  the  public.  "  This,*  however,  is  not  a  right  com- 
ing to  him  qua  owner  or  occupier  of  any  lands  on  the  bank ;  nor  is  it 
a  right  which,  per  se,  he  enjoys  in  a  manner  different  from  any  other 
member  of  the  public."  Lord  Cairns,  Chancellor,  in  Lyon  v. 
Company,  L.  R.  1,  App.  Cas.  662,  671.  These  plaintiffs  complain 
solely  of  injury  to  a  public  right,  and  the  damage  liable  to  be 
suffered  by  the  plaintiffs  differs  only  in  degree,  and  not  in  kind, 
from  that  liable  to  be  suffered  by  the  rest  of  the  community. 
O'Brien  v.  Railroad,  17  Conn.  372,  376 ;  Seeley  v.  Bishop,  19 
Conn.  128,  135 ;  Harvard  College  v.  Stearns,  15  Gray  1 ;  Bray  ton 
v.  Fall  River,  113  Mass.  218  ;  Blackwell  v.  Railroad,  122  Mass.  1; 
Houck  V.  Wachter,  34  Md.  2Qb—S,  C,  6  Am.  Rep.  332 ;  San  JosS 
Ranch  Co,  v.  Brooks,  74  Cal.  463 ;  Clark  v.  Company,  Sup.  Ct. 
Wis.,  Jan.  31,  1888,  36  N.  W.  Rep.  326 ;    Chicago  v.  Association, 
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102  111.  379— aS.  (7.,  40  Am.  Rep.  598-600.  The  law  is  clearly 
'Stated  in  the  concise  opinion  of  G-ray^  C.  J.,  in  Blackwell  v.  Rail- 
road^ 122  Mass.  1,  where  it  was  held  that  no  action  lies  to  recover 
damages  for  the  obstruction  of  a  navigable  stream  by  the  building 
of  a  bridge  across  the  same,  whereby  the  owner  of  a  parcel  of- land 
and  a  wharf  above  the  bridge  is  prevented  from  coming  to  the 
wharf  from  the  sea  in  vessels,  although  his  wharf  is  the  only  one 
above  the  bridge  used  for  business  purposes,  and  he  is  thereby 
compelled  to  abandon  the  use  of  his  wharf  for  such  purposes,  and 
to  transport  his  goods  by  land  at  an  enhanced  expense. 

In  Dover  v.  Fortmwuth  BHdge,  17  N.  H.  200,  215,  216,  the 
question  was  raised  whether  the  town  of  Dover,  as  the  owner 
of  wharves,  could  maintain  a  bill  in  equity  to  abate  a  bridge  erected 
across  navigable  water  below  the  wharves,  and  alleged  to  obstruct 
navigation.  The  case  was  disposed  of  without  an  express  decision 
on  this  point.  But  Parker^  0.  J.,  said,  "' .  .  .  an  individual 
could  not  maintain  a  bill  for  the  abatement  of  a  nuisance,  even  if 
the  court  has  power  to  abate  by  injunction,  unless  he  could  allege 
some  particular  grievance  beyond  that  sustained  by  the  public 
generally.  ...  As  an  owner  of  wharves,  it  does  not  appear 
that  the  plaintiflFs  sustained  any  injury  by  this  bridge,  other  than 
such  as  is  common  to  all  other  owners  of  property  of  that  descrip- 
tion affected  by  it ;  and  ijb  deserves  consideration  whether  they  sus- 
tained any  such  particular  injury  as  entitles  them  to  this  mode  of 
redress." 

We  comment  briefly  on  some  of  the  cases  cited  by  the  plaintiffs. 
In  Coming  v.  Factory^  40  N.  Y.  191,  the  defendants  had  infringed 
on  the  private  right  of  the  plaintiff  as  a  riparian  proprietor,  viz., 
the  right  to  have  a  stream  flow  in  its  natural  channel  along  (i.  6., 
beside  of)  the  plaintiff's  land.  See  204.  In  Lane  v.  Newdigate^ 
10  Ves.  192,  the  decree  was  made  in  enforcement  of  a  contract 
between  the  parties;  the  defendant  was  restrained  from  doing  acts 
contrary  to  his  covenants  in  a  lease  to  the  plaintiff.  In  Georgetown 
V.  Company,  12  Pet.  91,  the  bill  was  dismissed.  So  the  bill  was  dis- 
missed in  Bigelow  v.  Company^  14  Conn.  565  ;  and  the  general 
drift  of  the  opinion  in  the  latter  case  seems  adverse  to  the  present 
plaintiffs.  In  Frink  v.  Later ence^  20  Conn.  117,  the  defendants  were 
about  to  entirely  obstruct  access  by  water  to  the  north  'side  of  the 
plaintiff's  wharf,  and  thereby  infringe  a  private  right.  In  Penn- 
sylvania V.  Company^  13  How.  518,  587,  588,  we  call  attention  to 
the  dissenting  opinion  of  Taney ^  C.  J.  We  also  note  the  fact, 
stated  in  the  majority  opinion  (see  566),  that  there  was  then  no 
remedy  by  indictment  under  the  laws  of  the  United  States  for  such 
a  public  nuisance.  As  to  the  Wisconsin  cases  cited  by  the  plaintiffs, 
see  comments  in  the  recent  opinion  of  that  court,  36  N.  W.  Rep. 
326,  328.  Even  if  the  plaintiffs  had  averred  such  peculiar  injury 
as  would  entitle  them  to  maintain  an  action  at  law  for  damages 
(^.^.,  that  their  land  was  flowed  by  the  dam),  it  would  not  follow 
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that  they  could  maintain  this  bill  in  equity.  The  weight  of  New 
Hampshire  authority,  as  we  understand  it,  is  decidedly  against 
the  maintenance  of  a  bill  in  equity  to  restrain  or  abate  an  alleged 
nuisance,  until  after  the  right  has  first  been  established  in  a  suit  at 
law  (where  there  would,  of  course,  be  a  trial  by  jury  upon  all 
questions  of  fact).  See  Bumham  v.  Kempton^  44  N.  H.  78,  94, 
95,  97,  101 ;  Uasfman  v.  Company/,  47  N.  H.  71,  p,  78  ;  Perkins  v. 
Foi/e^  60  N.  H.  496 ; — see,  also,  Parker  v.  Company^  2  Black  545, 
552,  553. 

The  same  doctrine  is  strongly  sustained  by  the  decisions  of  the 
English  courts  of  equity,  prior  to  recent  legislation  in  that  country. 
Thus,  in  Motley  v.  Downrnan^  8  Myl.  &  Cr.  1,  14  (a  trade-mark 
case).  Lord  Cottenham  said, — '*  I  can  hardly  conceive  a  case  in 
which  the  court  will  at  once  interfere  by  injunction,  and  prevent 
a  defendant  from  disputing  a  plaintiff's  legal  title."  This  is  per- 
haps the  remark  referred  to  in  1  Hem.  &  Miller,  574,  as  Lord 
Cottenharn's  well  known  dictum^  '  that  there  shall  be  no  perpetual 
injunction  without  an  action.'  "  In  White  v.  Cohen^  1  Drew.  312, 
318,  Kinderley^  V.  C,  said, — "'  It  is  not  disputed  that  the  court 
cannot  permanently  restrain  acts  alleged  to  be  a  nuisance,  until  a 
court  of  law  has  declared  that  they  do  constitute  a  nuisance."  In 
Dewhirst  v.  Wrigley^  Coop.  Pr.  Cas.  319,  327,  Lord  Cottenham 
said, — "  .  .  .  although  it  was  right  to  continue  the  injunction, 
the  Master  of  the  Rolls  ought,  as  in  other  cases  where  the  court 
interposes  its  injunction  to  prevent  nuisance,  to  have  made  provi- 
sion for  having  the  question  between  the  parties  tried  at  law." 
(The  English  practice  has  now  been  altered  by  the  Statute  of  25 
and  26  Vict.,  ch  62,  known  as  '"  Sir  John  Rolt's  Act.")  We  do  not 
understand  that  this  case  comes  within  any  of  the  exceptions  men- 
tioned in  Bumham  v.  Kempton^  44  N.  H.  78.  The  dam  is  already 
built ;  but  if  it  were  not,  the  mischief  threatened  by  its  erection  is 
not  practically  irremediable,  like  the  permanent  filling  up  of  a  river 
channel  with  rocks  and  earth.  Nor  is  this  a  case  of  immediate 
danger  to  the  health  or  safety  of  the  community,  such  as  the  case 
of  a  slaughter-house  or  powder-house  in  a  populous  neighborhood. 
The  damage  liable  to  be  caused  by  the  destruction  of  the  dam  may 
be  offset  against  the  damage  liable  to  be  caused  by  its  maintenance ; 
and  the  damage  to  either  party  would  seem  susceptible  of  pecuniary 
compensation.  Whether  the  dam  in  its  present  form  constitutes 
an  infringement  of  the  public  right  of  passage  is  a  question  of  fact, 
as  to  which  there  is  no  admission  to  estop  the  defendants.  The 
very  utmost  a  court  of  equity  could  be  expected  to  do,  if  the  dam 
were  still  in  the  process  of  erection,  would  be  to  grant  a  temporary 
injunction,  pending  a  jury  trial.  See  Ingraham  v.  JDunnelL  5 
Met.  118,  126,  127 ;  Bumham  v.  Kempton,  44  N.  H.  78,  97. 

"  Where  an  injunction  is  granted  without  a  trial  at  law,  it  is 
usually  upon  the  principle  of  preserving  the  property  until  a  trial 
at  law   can   be   had.     Swayne^  J.,  in    2   Black   552.     See,  also, 
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Woodbury^  J.,  9  How.  28,  29.  But  in  the  present  case  the 
application  for  the  injunction  is  not  intended  to  be  merely  auxil- 
iary to  a  proceeding  at  law.  The  entire  and  final  remedy  is  sought 
in  a  court  of  equity.  And,  moreover,  the  alleged  nuisance  already 
exists  in  a  completed  form.  These  plaintiffs  can  hardly  claim  a  more 
favorable  rule  than  that  laid  down  by  the  supreme  court  of  Maine: 
"  When  the  alleged  nuisance  is  prospective  and  threatened,  a  court 
of  equity  may  interfere  to  prevent  its  being  brought  into  existence. 
When  what  is  claimed  to  be  a  nuisance  already  exists,  the  general 
rule  is,  that  the  fact  that  it  is  a  nuisance  must  be  established  by  a 
suit  at  common  law  before  a  court  of  equity  will  interfere  to  abate." 
Appleton^  C.  J.,  in  Varney  v.  Pope,  60  Me.  192,  194,  195. 

The  foregoing  discussion  as  to  the  procedure  in  a  case  of  a  pri- 
vate suit  in  equity  for  a  public  nuisance  is,  however,  entirely 
unnecessary  in  this  case.  The  plaintiffs  have  no  right  to  maintain 
such  a  suit ;  they  have,  at  present,  no  private  remedy  at  law  or  in 
equity.  The  only  remedy  against  these  defendants  is  by  a  public 
proceeding,  in  the  name  of  the  state  or  of  the  attorney-general ;  and 
in  such  proceeding,  whether  by  indictment  or  by  bill  in  equity,  the 
defendants  have  a  constitutional  right  of  trial  by  jury. 

When,  and  in  what  cases,  is  there  a  right  of  trial  by  jury  under 
the  New  Hampshire  constitution  of  1792?  We  are  not  obliged  to 
rely  on  the  constitutional  guaranty  of  trial  by  jury  in  criminal 
cases.  Bill  of  Rights,  Art.  15.  We  may  safely  concede  for  the 
moment,  that  the  public  prosecution  for  an  alleged  public  nuisance, 
though  criminal  in  form,  is  civil  in  substance,  and  that,  hence,  the 
case  falls  under  Art.  20,  relating  to  trial  by  jury  in  civil  cases, 
which  reads  as  follows : 

"Art.  20.  In  all  controversies  concerning  property,  and  in  all 
suits  between  two  or  more  persons,  except  in  cases  in  which  it  has 
been  heretofore  otherwise  used  and  practised,  and  except  in  cases 
in  which  the  value  in  controversy  does  not  exceed  one  hundred 
dollars  and  title  of  real  estate  is  not  concerned,  the  parties  have 
a  right  to  trial  by  jury  ;  and  this  method  of  procedure  shall  be  held 
sacred,  unless,  in  cases  arising  on  the  high  seas  and  such  as  relate 
to  mariners'  wages,  the  legislature  shall  think  it  necessary  here- 
after to  alter  it.' 

Under  this  article,  trial  by  jury  is  the  rule,  "  and  trial  without 
jury  the  exception."  The  burden  of  proof  is  on  the  plaintiffs, 
claiming  the  benefit  of  an  exception,  to  bring  the  case  fully  within 
the  exception.  "If  the  question  is  left  in  doubt,  that  doubt  must 
be  resolved  in  the  defendant's  favor."  The  exception  of  "  cases  in 
which  it  has  been  heretofore  otherwise  used  and  practised"  refers 
to  cases  "  used  and  practised"  in  New  Hampshire,  and  not  to  cases 
"  used  and  practised"  elsewhere.  This  is  the  natural  meaning  of 
the  language,  and  is  the  only  construction  which  does  not  involve 
serious  difficulties.  "  It  can  scarcely  be  supposed  that  the  founders 
of  the  New  Hampshire  constitution  intended  to  make  so  radical  a 
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change  in  their  legal  procedure  as  to  deprive  a  party  of  a  jury  trial, 
if  it  should  appear  that,  although  trial  by  jury  had,  in  a  particular 
case,  been  used  and  practised  in  New  Hampshire,  a  contrary  prac- 
tice prevailed  in  England  or  elsewhere.  Yet  such  would  be  the 
logical  deduction  if  the  wide  construction  of  the  excepting  clause, 
now  objected  to,  shall  be  held  the  true  one." 

"If  'heretofore  used  and  practised'  meant  used  and  practised 
anywhere,  or  even  generally,  the  power  given  in  Article  20  to  the 
legislature  to  dispense  with  a  jury,  if  it  saw  fit,  in  cases  arising  on 
the  high  seas  and  relating  to  mariners'  wages,  was  superfluous.  Ad- 
miralty powers  already  existed  in  England  and  in  other  states."  (The 
foregoing  quotations  are  taken,  in  substance,  from  the  argument 
of  the  defendant's  counsel  in  Dole  v.  Wooldredge^  142  Mass.  161, 
174,  175.  The  case  went  oflF  on  the  ground  that  the  defendant  had 
waived  his  right,  if  he  had  any ;  but  the  court  pronounced  the 
defendant's  argument  "excellent.")  C.  Allen^  J.,  142  Mass..  178. 
The  whole  difficulty  in  determining  in  what  cases  parties  have  a 
constitutional  right  of  trial  by  jury  "  would  seem  to  lie  in  settling 
the  historical  question  as  to  what  cases  were,  and  what  cases 
were  not,  tried  by  jury  before  the  adoption  of  the  constitution." 
Aid.  Eq.  PI.  &  Pr.  161. 

The  answer  to  this  "  historical  question"  would  seem  decisive 
here.  Probably  no  intelligent  lawyer  has  ever  supposed  that,  up  to 
1792,  any  other  remedy  than  by  indictment  had  ever  been  enforced 
in  the  case  of  an  alleged  public  nuisance,  or  that  any  other  tribu- 
nal than  a  jury  had  ever  passed  upon  the  facts  in  such  a  case. 
The  remedy  by  indictment  was  then,  as  now,  efficacious.  Judg- 
ment could  be  given,  not  only  for  the  punishment  of  the  offender, 
but  for  the  abatement  and  removal  of  the  nuisance.  1  Bish.  Or. 
L.,  7th  ed.,  «.  1079  ;  2  ih.,  «.  1285. 

The  maintenance  of  a  bill  in  equity  by  the  attorney-general  to 
restrain  a  public  nuisance  was  then  almost  an  experiment  in  Eng- 
land. The  instances  of  it  were  said,  nineteen '  years  later,  to  be 
*'  very  confined  and  rare ;"  and,  more  than  forty  years  later,  it  was 
said  that  the  jurisdiction  of  courts  of  equity  over  nuisances  by 
injunction  "is  of  recent  growth,  has  not  till  very  lately  been  much 
exercised,  and  had  at  various  times  found  great  reluctance  on  the 
part  of  the  learned  judges  to  use  it,  even  in  cases  where  the  thing 
or  the  act  complained  of  was  admitted  to  be  directly  and  immedi- 
ately hurtful  to  the  complainant."  Lord  Brougham^  Chancellor, 
in  ilarl  of  Ripon  v.  Hohart^  3  Myl.  &  K.  169.  Chancellor  Kent^ 
in  1817,  evidently  regarded  equity  jurisdiction  over  public  nui- 
sances as  a  vei*y  doubtful  matter.  See  2  Johns.  Ch.  381.  In 
1842,  the  supreme  court  of  Connecticut,  speaking  of  the  practice 
in  the  English  courts  of  equity  of  entertaining  informations  at  the 
suit  of  the  attorney-general  for  the  purpose  of  abating  public 
nuisances,  said, — "  That  mode  of  proceeding  has  been,  however, 
hitherto  unknown  here ;  and  whether  it  would  be  tolerated  in  any 
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case,  it  is  unnecessary  to  consider."  Bigelotv  v.  Company^  14  Conn. 
565,  p.  579. 

Does  any  one  believe  that  this  equity  jurisdiction,  then  so  hesi- 
tatingly assumed  and  so  rarely  exercised  in  England,  had  ever  been 
used  and  practised  on  in  New  Hampshire  before  1792?  Or,  to 
put  the  question  in  another  form,  Does  any  one  believe  that  the 
members  of  the  constitutional  convention  of  1791  intended  to 
except  cases  of  alleged  public  nuisance  from  the  general  constitu- 
tional provision  requiring  trial  by  jury? 

Suppose,  however,  that  the  framers  of  our  constitution  intended 
to  adopt  the  entire  English  equity  practice  of  that  day,  and  hence 
must  be  regarded  as  excepting  from  the  right  of  jury  trial  all 
equity  cases  where  a  jury  trial  was  not  allowed  by  the  then  exist- 
ing English  practice :  the  result  still  remains  that  these  defend- 
ants are  entitled  to  a  jury  trial.  They  would  then  have  been  held 
entitled  (as  we  shall  presently  show)  to  such  a  trial  if  proceeded 
against  in  the  English  chancery  by  bill  in  equity  in  the  name  of 
the  attorney-general.  They  are,  therefore,  entitled  to  such  a  trial 
when  proceeded  against  here  in  that  manner.  We  are  aware  that 
this  court  has  said,  "  In  proceedings  in  equity,  the  parties  have  no 
constitutional  right  of  trial  by  jury."  Bellotvs  v.  Bellows^  58  N.  H. 
60.  But  the  court  could  have  intended  only  to  state  this  doc- 
trine as  applying  to  the  great  bulk  of  equity  cases.  The  general 
proposition  thus  enunciated  was  undoubtedly  founded  on  the  his- 
torical fact  that  a  jury  trial  was  not  requisite  in  the  great  majority 
of  equity  cases.  But  when  we  find  it  to  be  also  an  historical  fact 
that  there  were  certain  classes  of  cases  in  equity  where  a  jury  trial 
was  then  invariably  had,  it  is  impossible  to  maintain  that  the  con- 
stitution did  not  intend  to  preserve  a  jury  trial  in  those  classes  of 
cases.  Such  cases  are  triable  by  jury,  because  they  are  not  "  cases 
in  which  it  has  been  heretofore  otherwise  used  and  practised,"  and 
hence  do  not  fall  within  the  constitutidnal  exception. 

We  aflBrm  that  in  1792  it  was  the  invariable  practice  of  English 
courts  of  equity  to  require  the  question  of  fact  to  be  tried  by 
jury  before  granting  a  permanent  injunction  against  an  alleged 
public  nuisance  which  did  not  involve  an  invasion  of  soil  of  which 
the  fee  was  in  the  crown.  A  temporary  injunction  might  be 
granted  pending  the  jury  trial,  but  no  permanent  injunction  issued 
until  after  such  trial.  The  court  of  exchequer  sometimes  granted 
permanent  relief  without  a  jury  trial;  but  this  was  only  in  cases 
where  the  act  complained  of  was  a  violation  of  the  proprietary 
rights  of  the  crown,  an  encroachment  upon  soil  of  which  the  fee 
was  in  the  crown.  The  soil  in  tidal  rivers,  the  seashore  between 
high  and  low  water-mark,  and  the  soil  of  the  harbors  belonged  to 
the  crown.     Gould  Waters  7,  8. 

A  violation  of  or  encroachment  upon  this  soil  of  the  crown  was 
called  a  purpresture,  while  an  act  merely  obstructing  the  public 
right  of  passage  was  called  a  nuisance.    Of  course,  the  same  wrong- 
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f  ul  act  might  be  an  invasion  of  both  the  jus  privatum  and  the  juB 
publicum :  the  same  structure  might  be  both  a  purpresture  and  a 
nuisance, — a  purpresture,  because  it  encroached  on  the  soil  belong- 
ing to  the  crown  ;  a  nuisance,  because  it  obstructed  the  public  right 
of  passage  over  that  soil.  In  such  a  case  the  injury  to  the  rights 
of  the  king  and  the  rights  of  his  subjects  might  be  redressed  in  the 
same  proceeding.  And  in  this  class  of  cases  the  court  of  exchequer, 
which  had  jurisdiction  of  suits  for  property  belonging  to  the  grown, 
seems  to  have  granted  permanent  relief  without  a  jury  trial.  But 
when  the  alleged  offence  consisted  simply  in  obstructing  the  public 
passage,  and  did  not  involve  an  invasion  of  the  proprietary  right  of 
the  crown,  the  case  was  not  finally  disposed  of  until  after  a  jury 
trial.  To  prove  the  existence  of  this  distinction  between  the  two 
classes  of  cases,  and  also  to  prove  that  a  jury  trial  was  invariably 
had  in  the  latter  class,  we  may  safely  rely  on  the  testimony  of  Lord 
Chancellor  Eldon^  given  in  1811,  in  his  opinion  in  Attorney-Gen- 
eral V.  Cleaver,  18  Ves.  211,  217,  218 : 

"The  instances  of  the  interposition  of  this  court  upon  the  sub- 
ject of  nuisance  being  very  confined  and  rare,  more  is,  I  believe, 
to  be  collected  from  what  has  been  done  in  the  court  of  exchequer, 
upon  discussion  of  the  right  of  the  attorney-general,  by  some  spe- 
cies of  information,  to  seek,  on  the  equitable  side  of  the  court,  re- 
lief as  to  nuisance ;  and,  if  I  may  use  those  terms,  preventive  relief. 
The  case  cited  by  Lord  Hardwicke  as  having  occurred  before  Lord 
King,  was  an  information  here,  by  the  attorney-general,  against  a 
public  nuisance  by  stopping  a  highway.  Analogous  to  that  there 
have  been  many  cases,  in  the  court  of  exchequer,  of  nuisance  to 
harbours,  which  are  a  species  of  highway ;  and,  if  the  soil  belongs 
to  the  crown,  there  is  one  species  of  remedy  for  that :  the  crown 
may  abate  the  obstruction,  as  it  is  upon  the  king's  soil.  Where  it 
is  not  upon  the  king's  soil,  but  merely  a  public  nuisance  to  all  the 
king's  subjects,  though  the  suit  may  be  in  the  same  form,  the  law 
is  laid  down  in  treatises,  particularly  by  Lord  Hale,  De  Portibus 
Maris,  that  upon  the  ground  of  a  public  nuisance,  and  not  as  an 
^  obstruction  upon  the  king's  soil,  it  is  a  question  of  fact,  which  must 
be  tried  by  a  jury;  and,  though  the  suit  may  be  entertained,  the 
court  would  be  bound  to  try  the  fact  by  the  interventionof  a  jury." 
18  Ves.  217,  218. 

The  same  principles  are  laid  down  in  2  Sto.  Eq.,  «.  923 :  "  If  the 
soil  belongs  to  the  crown,  there  is  a  species  of  remedy  for  the  pur- 
presture above  mentioned  for  that.  If  the  soil  does  not  belong  to 
the  crown,  but  it  is  merely  a  common  nuisance  to  all  the  public,  an 
information  in  equitv  lies.  But  the  question  of  nuisance,  or  not, 
must  in  cases  of  doubt  be  tried  by  a  jury,  and  the  injunction  will 
be  granted,  or  not,  as  that  fact  is  decided."  So  in  Attorney-Q-en- 
eral  v.  Company,  2  Green  Ch.  136,  142,  Vroom,  Chancellor, 
said, — "  The  fact  whether  it  be  a  nuisance  or  not  is  proper  to  be 
tried  by  jury,  whether  the  proceeding  be  in  thig  court  or  else- 
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where  ;  .  .  ."  (These  authorities  far  outweigh  the  inconsiderate 
statement  of  Harlan^  J.,  in  Mugler  v.  Kansas^  123  U.  S.  623,  673.) 
The  cases  where  the  court  of  exchequer  has  granted  permanent 
relief  without  a  jury  trial  belong  to  the  class  we  have  referred  to, 
viz.,  where  the  alleged  public  nuisance  was  also  an  invasion  of  the 
proprietary  rights  of  the  crown.  Thus,  Attorney- Oeneral  v. 
Richards^  2  Anst.  603  (decided  about  1795),  was  an  information  to 
abate  certain  buildings  erected  by  the  defendant  between  high  and 
low  water-mark  in  Portsmouth  harbor.  The  decision  was  put  upon 
the  ground  '•  that  the  soil  is  the  property  of  the  crown."  Mac- 
donald^  C.  B.,  said,  615,  616, — ".  .  .  it  is  contended  that  this 
court  cannot  give  such  a  decree,  or  at  least  not  without  the  inter- 
vention of  a  jury,  the  question  of  nuisance  being,  as  laid  down  by 
Lord  Hale,  a  question  of  fact  and  not  of  law.  That  may  be  where 
the  question  is  of  nuisance  only,  and  the  evidence  doubtful.  But 
the  cases  cited,  and  those  which  Lord  Hale  has  given  us  in  the 
treatise  De  Portibus  Maris,  clearly  prove  that  where  the  king  claims 
and  proves  a  right  to  the  soil,  where  a  purpresture  and  nuisance 
have  been  committed,  he  may  have  a  decree  to  abate  it.  .  .  . 
Supported  by  such  authority,  we  do  not  hesitate  to  declare  that  the 
soil  is  the  property  of  the  crowix ;  and  of  course  to  decree  that 
these  buildings  be  abated." 

We  call  particular  attention  to  the  elaborate  comments  of  Chan- 
cellor Kent  on  the  above  decision.  2  Johns.  Ch.  381-383.  At- 
tomey-Qeneral  v.  Burridge,  10  Price  350  (where  the  question  of 
fact  was  sent  to  a  jury,  but  such  a  course  was  said  to  be  unneces- 
sary if  there  was  no  reasonable  doubt),  was  an  "  information  by 
English  biir*  on  account  of  an  obstruction  in  Portsmouth  harbor, 
where  the  soil  belonged  to  the  crown. 

Bond's  Case,  More  238,  decided  in  the  Exchequer  29  Elizabeth, 
is  explainable  on  the  same  ground.  The  alleged  nuisance  in  that 
case  (a  pigeon-house)  was  erected  on  crown  land,  the  defendant 
being  tenant  for  years  of  a  parcel  of  a  manor  which  belonged  to 
the  queen.  Attorney- General  v.  Forbes,  2  Myl.  &  Cr.  123,  was 
heard  on  demurrer ;  and  no  question  was  made  as  to  the  mode  of 
ultimate  trial  of  the  facts.  In  Attorney- 0-eneral  v.  Johnson,  2 
Wils.  Ch.  87,  a  temporary  injunction  was  continued  until  after  the 
trial  of  a  pending  indictment.  In  Attorney- General  v.  Cohoes  Co., 
6  Paige  133,  the  wrongful  act  complained  of  was  committed  upon 
an  embankment  and  lands  belonging  to  the  state,  forming  part  of 
the  Erie  and  Champlain  canals. 

It  is  very  clear  that  the  present  case  is  not  a  case  of  purpresture, 
or  invasion  of  the  soil  of  the  state,  like  the  cases  decided  in  the 
Exchequer,  and  cited  above.  The  bed  of  the  Connecticut  river  at 
Lebanon  and  Norwich  belongs  to  the  riparian  owners,  and  not  to 
the  state.  The  doctrine  of  private  ownership  of  the  soil  "  has  been 
held  applicable  to  the  Connecticut  river  above  the  tide,  in  Con- 
necticut,  Massachusetts,   and  New   Hampshire     .     .     ."     Gould 
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Waters,  «.  56,  p.  118 ;  Kimball  v.  Schoff,  40  N.  H.  190.  It  follows, 
that  if  the  bill  in  the  name  of  the  attorney-general  is  to  take  the 
same  course  it  would  have  taken  in  an  English  court  of  equity  in 
1792,  no  permanent  relief  can  be  granted  until  after  a  trial  of  the 
facts  by  a  jury. 

If  the  foregoing  views  are  correct,  it  is  clear  that,  before  recent 
statutory  changes  in  the  law  of  procedure,  this  controversy  could 
not  have  been  constitutionally  decided  adversely  to  the  defendants 
until  after  a  jury  trial.  In  1867,  upon  the  revision  of  the  statutes, 
an  amendment  was  enacted  expressly  giving  the  court  equity  juris- 
diction in  cases  of  nuisance — G.  S.,  c,  190,  «.  1 ;  and  in  1885,  c,  87 
was  passed,  providing  as  follows:  "Section  1.  Any  legal  right, 
public  or  private,  infringed  by  a  change  in  the  water  level  of  any 
natural  lake  or  pond,  and  the  water-rights  of  riparian  proprietors 
on  any  stream,  may  be  ascertained  and  enforced  in  a  constitutional 
manner  on  a  bill  in  equity  without  ascertainment  of  the  right  by  a 
suit  at  law,  and  rights  of  boating,  fishing,  and  navigation  may  be 
enforced  on  a  bill  in  equity  brought  by  the  attorney-general  in  the 
name  of  the  state."  Do  these  enactments  have  the  effect  of  de- 
priving the  defendants  of  the  constitutional  right  of  trial  by  jury 
which  they  previously  had?  They  do  not,  for  the  short  reason  that 
such  a  result  is  beyond  the  power  of  the  legislature.  If  they  can 
change  to  a  certain  extent  the  form  of  procedure,  still  they  cannot 
take  away  the  constitutional  right  of  trial  by  jury.  *'  The  statute 
has  changed  the  mode  of  procedure,  but  it  would  be  trifling  with 
the  constitution  to  hold  that,  by  changing  the  forms  of  procedure, 
the  substantial  rights  declared  by  it  can  be  taken  away.  In  all 
controversies  which  are  within  the  purview  of  that  article  of  the 
declaration  of  rights,  the  '  method  of  procedure '  of  a  trial  by  jury 
must  be  held  sacred,  whatever  the  other  forms  of  procedure  may 
be."  Fields  J.,  in  Powers  v.  Raymond^  137  Mass.  483,  486 ; — see, 
also,  143  Mass.  545 ;  Coal  Co.  v.  Snowden,  42  Pa.  St.  488.  We 
must,  however,  do  the  legislature  the  justice  to  say  that  we  do  not 
believe  that  either  of  these  statutes  was  designed  to  take  away  trial 
by  jury.  Indeed,  the  phraseology  of  the  statute  of  1885  (*'  in  a 
constitutional  manner")  tends  to  show  that  the  legislature  were 
aware  of  the  constitutional  right,  and  did  not  intend  to  disturb  it. 

Statutes  are,  if  possible,  to  be  so  construed  as  not  to  be  repug- 
nant to  the  constitution.  Bish.  Wr.  L.,  «.  90.  The  statute  of 
1885  is  to  be  construed  as  meaning  that  a  court  of  equity  should 
proceed  in  a  constitutional  manner,  and  allow  a  jury  trial  wherever 
it  would  have  been  allowed  before  the  passage  of  that  statute.  In 
other  words,  the  jurisdiction  thereby  conferred  on  the  court  of 
equity  is  subject  to  the  implied  provision  that  a  jury  trial  is  to  be 
allowed  wherever  it  is  a  matter  of  constitutional  right.  This  princi- 
ple of  construction  was  applied  in  Q-age  v.  Ewing^  107  111.  11.  If 
we  should  admit  that  the  defendants  are  bound  to  furnish  reasonably 
convenient  facilities  for  the  passage  of  logs,  still ^it  is  not  required  to 
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provide  the  same  facilities  as  existed  before  the  erection  of  the 
dam.  Foster  v.  Company ^19  Me.  508.  Nor  are  the  defendants  under 
obligation  to  provide  a  way  for  the  passage  of  logs  over  the  dam, 
better  than  would  be  afforded  by  the  natural  condition  of  the  river 
unobstructed  by  the  dam.  The  plaintiffs'  right  of  passage  is  to 
the  natural  flow  of  the  river  as  it  was  before  any  improvements  by 
the  defendants,  or  by  any  other  parties  under  whom  the  defendants 
claim.  A  mill-owner  is  not  under  legal  obligation  to  furnish  any 
public  passage  for  logs  over  his  dam  or  through  his  mills  at  any  time 
when  the  river  at  such  place,  in  its  natural  condition,  does  not  contain 
water  enough  to  be  floatable  if  unobstructed  by  tnills,  although  the 
river  is  generally  of  a  floatable  character.  Pearson  v.  Rolfe^  76 
Me.  880.  Even  if  the  defendants  are  bound  (which  we  do  not 
admit)  by  the  restrictions  in  the  charter  of  1807,  the  foregoing 
propositions  would  still  be  applicable.  It  is  clear  that  the  erection 
of  the  dam  must  necessarily  cause  some  obstruction  and  inconven- 
ience in  the  passage  of  lumber.  The  proviso  in  the  act  of  180T 
(if  considered  as  annexed  to  the  charter  of  1848)  must  be  con- 
strued as  prohibiting  only  the  erection  of  such  a  dam  as  would  un- 
reasonably impede  the  passage  of  lumber,  and  not  as  requiring 
that  lumber  should  be  permitted  to  pass  in  precisely  the  same 
manner  as  before  the  erection  of  a  dam.  The  opposite  construc- 
tion would  render  the  grant  of  the  right  to  erect  a  dam  utterly 
nugatory ;  and  such  a  repugnant  construction  is  not  to  be  adopted. 

Jeremiah  Smith,  for  the  defendants ; — second  brief.  The  brief 
already  furnished  by  the  defendants  related  chiefly  to  the  question 
of  the  right  of  trial  by  jury.  The  principal  purpose  of  the  present 
brief  is  to  offer  some  suggestions  as  to  the  rules  of  law  to  be 
applied  on  the  trial ;  especially  in  reference  to  the  rights  of  the 
defendants  under  their  charter  gitinted  in  1848,  and  amended  in 
1881.  Laws  of  1848,  c.  647 ;  Laws  of  1881,  c.  183.  The  material 
portions  of  the  charter  are  as  follows : 

"  Laws  of  1848.     Chap.  674.     An  act  to  incorporate  the  White 
River  Falls  Corporation.      Approved  June  28,  1848. 

^^  Section  1.  Be  it  enacted^  etc.,  that  James  Harris,  Rufns  Choate 
[and  others],  their  associates,  successors,  and  assigns,  be  and  they 
are  hereby  made  a  body  politic  and  corporate  by  the  name  of  the 
White  River  Falls  Corporation,  for  the  purpose  of  making  and 
maintaining  a  water-power  and  manufactories  at  White  River  falls 
on  Connecticut  river ;  said  water-power  to  be  used  by  said  corpo- 
ration, or  leased  and  conveyed  to  others,  to  be  used  for  and  in  the 
manufacture  of  wool,  cotton,  wood,  iron,  and  other  metals  and 
materials  ;  and  for  these  purposes  said  corporation  may  make  and 
establish  all  necessary  rules,  regulations,  and  bjr-laws,  and  shall 
have,  use,  and  enjoy  aU  the  rights,  powers,  and  privileges  necessary 
and  proper  to  carry  these  objects  into  full  effect. 

VOL.  LXV.      21 


Digitized  byCjOOQlC 


806  LUMBER  CO.  v.  COMPANY.  [Grafton, 

"  Sec.  2.  [Relates  to  property  and  capital  stock.] 
"  Sec.  3.  Said  corporation  is  hereby  authorized  and  empowered 
to  make  and  maintain  all  such  works  as  may  be  necessary  and 
proper  to  carry  into  effect  the  objects  aforesaid,  on  and  across  the 
Connecticut  river,  in  any  suitable  place  or  places  at  White  River 
falls,  from  the  head  thereof  at  the  upper  bar  to  the  foot  of  the 
same  at  the  Phelps  bar,  so  called,  and  to  make  and  maintain  all 
such  canals  and  slips  as  may  be  necessary  and  proper  for  the 
purpose  aforesaid.  Provided^  That  this  grant  shall  not  be  held  or 
construed  to  impair  any  rights,  powers,  and  privileges  heretofore 
granted  by  the  legislature  of  this  state,  within  the  limits  aforesaid. 
"  Sec.  4.  Said  corporation  is  hereby  authorized  and  empowered 
to  purchase,  hold,  and  enjoy  all  the  corporate  and  other  rights, 
powers,  and  privileges  heretofore  granted  and  now  enjoyed  within 
the  limits  of  this  grant,  subject  to.  all  the  duties  and  liabilities  now 
legally 'binding  on  said  corporate  rights,  powers,  and  privileges." 

*'Law8  of  1881.     Chapter  183.     An  act  to  change  the  name  and 

amend  the  charter  of  the  White  River  Falls  Company, 

passed  at  the  June  session,  1848.     Approved 

July  21,  1881. 

"Section  1.  That  the  name  of  said  corporation  shall  be  the 
*  Olcott  Falls  Company,'  instead  of  White  River  Falls  Company 
as  provided  in  said  charter,  and  said  corporation  is  hereby  author- 
ized to  improve  the  water-power  on  the  Connecticut  river  in  the 
town  of  Lebanon  in  this  state,  and  carry  on  such  various  man- 
ufactures as  it  may  from  time  to  time  desire." 

Except  so  far  as  restrained  by  the  United  States  constitution, 
the  state  of  New  Hampshire  possesses  the  power  to  authorize  the 
obstruction  of  any  navigable  river  within  its  limits.  Every  sover- 
eign state  has  the  power  completely  to  obstruct  the  public  passage 
over  a  public  water-way.  No  private  right  of  property  is  invaded 
by  such  governmental  action,  which  is  merely  a  public  regulation 
of  a  public  right.  See  Lord^  J.,  in  Thayer  v.  Railroad^  125  Mass. 
263,  257 ;  and  compare  Fields  J.,  in  Miller  v.  New  York,  109  U.  S. 
885,  393,  395.  Public  navigation  may  be  impeded  when  and  so 
far  as  the  sovereign  power  shall  judge  that  the  public  good  requires 
it ;  and  if  one  immediate  object  of  the  impediment  appears  to  be 
t^e  profit  of  the  grantee,  it  is  the  right  and  duty  of  the  sovereign 
power  to  determine  whether  the  public  interest  be  so  connected 
with  the  private  benefit  as  to  authorize  the  grant.  To  hold  other- 
wise would  be  to  prevent  the  union  of  public  and  private  interests 
for  the  accomplishment  of  any  object.  The  legislature  has  repeat- 
edly granted  authority  to  erect  obstructions,  not  for  the  purpose 
of  ultimately  increasing  the  facilities  for  navigation,  but  for  the 
promotion  of  a  common  benefit  in  ^  manner  entirely  disconnected 
with   navigation, — ^such  as  the  construction  of  dams  to  create  a 
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water-power  for  different  manufacturing  purposes,  or  to  control 
and  withdraw  the  water  to  supply  aqueducts,  and  the  building  of 
bridges  and  causeways  to  facilitate  intercourse  by  land.  That  a 
sovereign  state  may  thus  authorize  the  obstruction  of  water-ways 
within  its  limits  is  a  proposition  fully  sustained  by  authority. 
Dover  v.  Portsmouth  Bndije,  17  N.  H.  200,  219,  220  ;  Skepley,  J., 
in  Parker  v.  Company^  20  Me.  353,  357  ;  May^  J.,  in  Treat  v.  Lord^ 
42  Me.  552,  560  ;  Shaw^  C.  J.,  in  Davidson  v.  Railroad^  3  Cush. 
91,  106;  South  Carolina  v.  G-eorgia,  93  U.  S.  4,  10;  Gould 
Waters,  «.  132. 

The  present  case  is  not  affected  by  the  fact  that  the  state  of 
New  Hampshire  has  become  a  member  of  the  Federal  Union  ;  nor 
by  the  fact  that  the  Connecticut  river  is  not  wholly  confined  within 
the  limits  of  the  state,  but,  after  leaving  the  southern  border  of 
New  Hampshire,  flows  through  two  other  states,  and  ultimately 
runs  into  the  ocean.  Undoubtedly  congress  has  paramount  power 
to  legislate  in  reference  to  the  navigation  of  this  river,  but  until 
congress  shall  see  fit  to  exercise  this  power,  the  state  may  legislate 
in  respect  to  so  much  of  the  river  as  is  within  its  territory.  "  The 
states  are  free  to  legislate  with  respect  to  their  internal  waters,  so 
long  as  the  superior  power  of  congress  remains  dormant.''  Gould 
Waters,  ««.  130,  132.  "Until  congress  intervenes  in  such  cases 
and  exercises  its  authority,  the  power  of  the  state  is  plenary." 
Field,  J.,  in  Hamilton  v.  Railroad,  119  U.  S.  280,  281.  This  view 
is  sustained  by  several  decisions  of  the  supreme  court  of  the 
United  States,  as  well  as  by  a  decision  of  our  state  court.  Willson 
V.  Company,  2  Pet.  250;  Pound  v.  Turck,  95  U.  S.  459  ;  Oilman 
V.  Philadelphia,  3  Wall.  713 ;  Escanaba  Co.  v.  Chicago,  107  U.  S. 
678 ;  Dover  v.  Portsmouth  Bridge,  17  N.  H.  200,  224-230. 

The  doctrine  of  the  above  cited  United  States  cases  cannot  be 
distinguished  from  the  present,  upon  the  ground  that  the  streams 
there  under  consideration  were  wholly  within  the  limits  of  the 
state  whose  legislation  was  in  question.  Those  streams  were  all 
tributaries  of  larger  bodies  of  water,  flowing  through  other  states, 
or  flowing  ultimately  into  the  ocean.  Either  by  themselves  or  by 
their  connection  with  other  waters  they  formed  a  continuous 
channel  over  which  commerce  might  be  carried  on  with  other 
states  or  with  foreign  countries.  Thus  the  rivers  under  considera- 
tion, in  2  Peters  250  and  3  Wallace  715,  are  both  tributaries  of  the 
Delaware  river,  which  flows  into  the  Atlantic  ocean.  So  the 
Chippewa  river  (95  U.^  S.  459,  462)  empties  its  waters  into  the 
Mississippi,  and  the  Chicago  river  (107  U.  S.  678)  runs  into  Lake 
Michigan.  All  of  these  streams  are  capable  of  being  used,  and 
were  used,  for  interstate  or  for  foreign  commerce ;  and  yet  it  was 
held,  that,  in  the  absence  of  congressional  legislation,  the  different 
states  had  the  power  to  regulate  or  obstinict  the  navigation  of  so 
much  of  the  water-ways  as  were  within  their  respective  borders. 
The  doctrine  thus  held  must  apply  to  the  right  of  New  Hampshire 
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to  legislate  in  regard  to  the  Connecticut  river.  If  the  foregoing 
views  are  correct,  it  follows  that  the  state  had  the  power  to 
authorize  the  defendants  completely  to  obstruct  the  public  passage 
of  l6gs  down  the  Connecticut  river. 

The  next  question  is,  How  far  has  the  state  seen  fit  to  exercise 
this  power  ?  Two  views,  representing  opposite  extremes,  may  be 
suggested.  On  the  one  hand,  it  may  be  claimed  that  the  legisla- 
ture, by  the  terms  of  the  charter,  intended  to  authorize  the  defend- 
ants completely  to  obstruct  the  public  passage  of  logs;  or,  in 
other  words,  to  build  the  dam  without  any  reference  to  the 
convenience  of  log-owners.  On  the  other  hana,  it  may  be  claimed 
that  the  legislature  intended  to  subject  the  manufacturmg  company 
to  the  implied  condition  that  the  dam  should  be  so  constructed  as 
to  afford  precisely  the  same  facilities  for  the  passage  of  logs  as 
existed  before  its  erection.  Neither  of  these  extreme  views  is 
correct. 

The  true  doctrine  is,  that  the  grant  of  the  right  to  build  a  dam 
necessarily  implies  the  right  to  cause  »ome  obstruction  to  the 
passage  of  logs ;  but  that  the  grant  must  be  regarded  as  subject  to 
the  implied  limitation  that  the  dam  shall  be  so  built  as  to  create 
no  obstructions  except  such  as  are  reasonably  necessary  to  the 
beneficial  maintenance  and  use  of  the  dam  for  manufacturing 
purposes  In  determining  this  question  of  reasonable  necessity,  a 
jury  is  to  take  into  account  not  only  the  requirements  and 
convenience  of  floatation,  but  also  the  requirements  and  convenience 
of  manufacturing.  The  latter  is  a  public  use,  as  well  as  the  former. 
See  Perley,  C.  J.,  in  areat  Falls  Mfg,  Co.  v.  Femald,  47  N.  H. 
444,467,458,460,461.  The  legislature,  in  granting  the  manu- 
facturing charter,  have,  in  eflFect,  "  surrendered  some  part  of  the 
public  right  [of  passage]  to  the  mill  occupiers  for  the  supposed 
public  good."  "A  part  of  the  public  right  is  granted  to  them  for 
a  supposed  gain  which  the  public  obtains  through  the  use  of  mills." 
Peters^  C.  J.,  76  Me.  386.  The  legislative  act  authorizing  the 
obstruction  of  the  water-way  "  is  in  fact  only  an  appropriation  by 
the  public  of  a  public  right,  to  a  certain  extent,  to  another  public 
use.  The  fact  that  the  last  public  use  must  necessarily,  to  some 
extent,  impair  the  former  public  use,  must  be  presumed  to  have 
been  known  to  the  legislature. 

The  jury,  in  passing  on  the  question  of  the  reasonable  sufficiency 
of  the  sluice-way,  are  not  to  proceed  upon  the  theory  that  the  pub- 
lic right  of  floatation  is  superior  to  the  public  right  of  manufac- 
turing. The  reasonableness  of  the  sluice-way  is  to  be  determined, 
not  solely  in  view  of  the  interest  and  convenience  of  the  log-owner, 
but  in  view,  also,  of  the  interest  and  convenience  of  the  manufac- 
turer. The  most  favorable  view  that  can  be  taken  for  the  plain- 
tiffs is  to  say  that  the  two  rights  are  correlative,  and  that  each 
operates  as  a  limitation  on  the  other.  See  Rindge  v.  Sargent^  64 
N.  H.  294.    Here  are  two  uses  for  which  the  waters  of  the  state  are 
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available, — floatation  and  manufacturing.  Of  these,  the  latter  is 
by  far  the  more  beneficial  to  the  state ;  and  the  plaintiflEs  cannot 
complain  if  it  be  treated  by  the  legislature  or  the  court  as  of  at 
least  equal  importance  with  the  former.  See  Perley^  C.  J.,  in 
Q-reat  Falls  Mfg.  Co,  v.  Fernald^  supra.  Neither  use  can  be 
fully  enjoyed  without  some  diminution  of  or  obstruction  to 
the  exercise  of  the  other.  The  legislature  has  power  to  say 
how  far  either  shall  give  way  to  the  other.  When  they  ex- 
pressly authorize  the  exercise  of  one  use,  they  certainly  are  not 
to  be  understood  as  implying  that  this  use  shall,  in  all  cases  of 
conflict,  give  way  entirely  to  the  exercise  of  the  other  use.  To 
say  that  the  log-driver  is  entitled  to  the  same  facilities  for  running 
his  logs  after  the  erection  of  the  dam  as  he  had  before,  is  to  say 
that  the  grant  of  the  right  to  erect  a  dam  is  practically  nugatory. 
A  dam  built  in  such  a  form  as  to  preserve  these  facilities  could 
hardly  admit  of  beneficial  use  by  a  manufacturer.  A  similar  claim 
has  been  disallowed  by  the  supreme  court  of  Maine.  The  court 
said, — "  The  right  to  erect  a  dam  upon  a  non-tidal  stream  (and  we 
are  speaking  of  no  others)  is  a  clear  statutory  right.  The  legisla- 
ture in  creating  it  must  have  foreseen  that  its  exercise  would  to 
some  extent  necessarily  interfere  with  the  use  of  such  streams  as 
highways.  It  is  impossible  to  believe  that  the  legislature  intended 
that  this  newly  created  right  should  be  burdened  with  the  expen- 
sive if  not  impossible  obligation  of  providing  for  log-drivers  the 
same  facilities  for  running  their  logs  as  they  had  beiore.  If  the 
legislature  had  so  intended,  it  would  have  said  so.  The  statute 
imposes  no  such  obligation.  It  is  silent  upon  the  subject."  Wal- 
ton^ J.,  in  Foster  v.  Company^  79  Me.  508,  511.  The  court  may, 
by  judicial  construction,  engraft  upon  the  statute  a  condition  in 
favor  of  log-drivers  to  the  extent  of  requiring  mill-owners  to  fur- 
nish such  facilities  for  the  passage  of  logs  as  are  consistent  with 
the  maintenance  and  reasonable  enjoyment  of  the  dam.  But  this 
is  the  utmost  extent  to  which  construction  can  go  in  limiting  the 
legislative  grant,  which  is,  in  terms,  wholly  unlimited. 

We  may  safely  concede  that  the  power  con/erred  by  the  charter 
of  the  manufacturing  company  must  be  so  exercised  as  not  to  injure 
the  interests  of  others  more  than  is  reasonably  necessary  to  accom- 
plish the  purpose  for  which  the  charter  was  granted.  In  other 
words,  an  act  of  the  legislature  should  not  be  construed  as  author- 
izing any  unnecessary  infringement  of  existing  public  privileges. 
But  this  concession  only  shows  that  the  harm  likely  to  be  caused 
by  the  dam  was  intended  to  be  mitigated,  so  far  as  reasonably  con- 
sistent with  its  erection  and  beneficial  use,  and  not  that  the  dam 
was  to  be  so  built  as  to  present  no  material  obstruction  to  naviga- 
tion. See  Pound  v.  Turck^  95  U.  S.  459,  461.  The  legislature 
must  have  understood  that  a  dam  across  the  Connecticut  river  at 
Lebanon,  with  any  kind  of  a  sluice-way  which  could  be  made, 
would  to  some  extent  interfere  with  the  passage  of  logs. 
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The  legislature  may  fairly  be  supposed  to  liave  taken  into  account 
the  fact  that  the  stream  at  the  place  in  question,  though  in  a  cer- 
tain sense  navigable,  is  not  capable  of  general  or  extended  naviga- 
tion. The  only  useful  purpose  for  which  the  public  use  its  waters 
is  the  floatation  of  logs.  "  A  floatable  stream  is  the  least  important 
of  the  cTasses  of  streams  called  navigable."  Peters^  C.  J.,  76  Me. 
385.  "  The  rights  of  the  public  are  not  superior  to  private  rights, 
in  streams  that  are  merely  floatable,  to  the  same  extent  as  in  rivers 
which  are  capable  of  more  extended  navigation.  In  the  latter  the 
public  right  extends  equally  to  all  navigable  portions  of  the  river. 
But  the  right  of  floating  is  not  paramount  to  the  use  of  water  for 
machinery,  and  the  rights  of  the  public  and  those  of  the  riparian 
owners  are  both  to  be  enjoyed  with  proper  regard  to  the  existence 
and  preservation  of  the  other."  Gould  Waters,  s.  110.  Even  in 
the  case  of  riparian  owners  who  are  manufacturing  without  any 
special  legislative  authority,  the  right  to  use  the  water  for  machin- 
ery is  not  treated  as  subordinate  to  the  right  to  use  it  for  the  pas- 
sage of  logs.  In  a  Michigan  case  (not  directly  in  point  here), 
Cooley^  J.,  said, — "Flat  river  is  a  stream  valuable  for  floatage,  but 
not  for  navigation  in  the  more  enlarged  meaning  of  the  term.  On 
such  a  stream  it  cannot  be  said  that  the  right  of  floatage  is  para- 
mount to  the  use  of  the  water  for  machinery.  Each  right  should 
be  enjoyed  with  due  regard  to  the  existence  and  protection  of 
the  other."  Middleton  v.  Company,  27  Mich.  583, 535.  Of  course 
there  is  a  sense  in  which  the  right  of  passage  is  the  dominant 
or  superior  right,  "  and  necessarily  so  from  the  very  nature  of 
things ;"  *'  because  it  is  a  right  that  cannot  be  very  well  exercised 
unless  the  other  right  temporarily  yields  to  it."  "  It  is  a  right  to 
move  on  or  by."  It  may  sometimes  be  necessary  that  the  station- 
ary obstacle  shall  yield  temporarily,  in  order  to  give  it  a  chance  to 
go  by.  But  the  right  of  passage  *^  is  not  an  exclusive  right."  "  Its 
use  must  not  be  usurping,  excessive,  and  unreasonable."  "  It  is 
not  a  privilege  of  moving  at  all  times,  with  any  quantities,  and 
without  any  delay,  and  under  all  circumstances.  The  two  rights 
come  in  conflict.  One  does  not  destroy  the  other.  Each  influences 
the  other."     Peters,  C.  J.,  76  Me.  390,  391. 

The  plaintiffs  cite  Hooksett  v.  Company,  44  N.  H.  106,  as  to  the 
construction  of  the  charter ;  but  the  point  there  under  discussion 
was,  whether  the  charter  authorized  the  defendants  to  damage 
private  property — a  question  not  here  presented.  In  that  case, 
and  in  Eastman  v.  Company,  44  N.  H.  143,  it  was  intimated  that 
the  charter  protected  the  defendants  from  an  indictment  for  a  nuis- 
ance in  obstructing  the  river.  See  44  N.  H.  110,  160.  Even  if  the 
charter  had  contained  an  express  provision  against  impeding  the 
passage  of  logs,  the  proviso  could  not  have  received  a  literal  en- 
forcement ;  for  that  would  defeat  the  main  intent  of  the  charter. 
The  Pennsylvania  statute  for  the  building  of  dams  on  a  certain 
class  of  streams  contained   a   proviso  that   the  dams   should  not 
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obstruct  or  impede  the  navigation  of  the  streams.  In  Ensworth  v. 
Com.^  52  Pa.  St.  320,  328,  Strong^  J.,  said,  as  to  this  proviso, — '*A 
literal  construction  would  make  it  contrary  to  the  grant  itself,  all 
dams  causing  some  impediment  to  navigation.  The  act  of  assembly 
must  be  so  construed  that  it  shall  mean  something ;  and  clearly 
the  legislature  intended  to  authorize  the  erection  and  maintenance 
of  some  dams.  But  if  the  proviso  is  construed  literally,  either  it 
or  the  grant  must  yield ;  and  the  rule  is,  that  a  proviso  or  exception 
contmry  to  a  grant  is  void.  Both,  however,  may  stand  if  the  pro- 
viso be  construed  reasonably  in  connection  with  the  authority  given, 
as  it  was  manifestly  understood  by  the  legislature.  A  dam  is  not, 
then,  unauthorized  by  the  act  of  1803  merely  because  it  is  in 
some  sense  an  obstruction."  In  the  present  case,  the  law  (the 
charter)  authorizing  the  building  of  the  dam  contains  no  express 
limitation  as  to  obstructing  the  passage  of  logs.  Whatever  limi- 
tation is  held  to  exist,  can  exist  only  by  implication.  And  there 
is  no  ground  for  implying  a  limitation  of  such  a  nature  as  to  defeat 
the  main  object  of  the  charter. 

The  plaintiffs  are  understood  to  assert  that  the  defendants  have 
purchased  the  corporate  rights  of  another  company,  and  that  they 
therefore  can  claim  no  greater  authority  to  obstruct  the  river  than 
belonged  to  that  other  company.  This  construction  is  based  on  «. 
4  of  the  charter  of  1848,  and  on  the  assumption  that  the  defendants 
have  purchased  the  corporate  rights  granted  in  1807  to  Mills  01- 
cott  and  others.  No  evidence  has  yet  been  produced  to  show  that 
the  defendants  have  purchased  the  rights  of  any  earlier  corporation ; 
but  if  it  could  be  proved  that  they  have  bought  out  the  rights  con- 
ferred by  the  charter  of  1807,  the  consequence  claimed  by  the 
plaintiffs  would  not  follow.  The  purchase  of  the  rights  conferred 
by  the  charter  of  1807  would  not  diminish  or  destroy  the  rights 
conferred  by  the  charter  of  1848. 

The  rights  of  the  defendants  in  regard  to  maintaining  their  dam 
for  manufacturing  purposes  are  not  affected  by  anything  contained 
in  «.  4  of  the  act  of  1848.  The  rights  granted  to  the  defendants 
in  1848  are  not  limited  or  restricted  to  the  rights  granted  to  Mills 
Olcott  and  others  in  1807.  A  careful  consideration  of  the  pur- 
poses and  objects  of  the  respective  acts  of  1807  and  1848  sustains 
this  .view. 

The  act  of  1807  creates  a  navigation  company.  The  act  of 
1848  establishes  a  manufacturing  companv.  The  objects  and 
requirements  of  the  two  corporations  are  wiciely  different,  and  the 
powers  conferred  on  each  corporation  are  essentially  diverse.  In 
order  to  prevent  a  possible  conflict  of  rights  between  the  manufac- 
turing company  and  any  earlier  corporation,  the  manufacturing 
company  is  expressly  authorized  ''to  purchase,  hold,  and  enjoy  all 
the  corporate  and  other  rights,  powers,  and  privileges  heretofore 
granted  and  now  enjoyed  within  the  limits  of  this  grant,  subject  to 
all  the  duties  and  liabilities  now  legally  binding  on  said  corporate 
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rights,  powers,  and  privileges."  This  provision  was  not  inserted 
for  the  purpose  of  limiting  or  nullifying  the  rights  granted  by  the 
previous  sections  of  the  charter.  It  was  not  added  for  the  purpose 
of  lessening,  but  rather  increasing,  the  powers  and  rights  of  the 
company.  If  s.  4  is  construed  as  limiting  the  manufacturing  cor- 
poration to  those  rights  only  which  had  previously  been  conferred 
on  the  navigation  company,  the  result  is  that  «.  4  nullifies  the  rest 
of  the  charter.  The  charter  of  1848,  in  that  view,  would  simply 
amount  to  changing  the  name  of  the  navigation  company.  If  the 
manufacturing  company  is,  by  this  section,  restricted  to  the  rights 
which  previously  belonged  to  the  navigation  company,  then  the  so 
called  manufacturing  company  has  no  power  to  carry  on  the  busi- 
ness of  manufacturing,  but  must  confine  itself  strictly  to  the  busi- 
ness of  a  navigation  company.  A  construction  which  involves  such 
repugnancy  between  «.  4  and  the  rest  of  the  charter  ought  not  to 
be  adopted,  unless  the  language  of  the  legislature  is  too  explicit  to 
admit  of  any  other  interpretation.  A  fortiori^  this  repugnant  con- 
struction ought  not  to  be  adopted  if  it  does  not  accord  with  th^ 
natural  meaning  of  the  statutory  expressions.  The  phrase  ''  duties 
and  liabilities"  would  not  ordinarily  be  understood  as  referring  to 
the  absence  of  authority  or  to  the  lack  of  corporate  power.  The 
phrase  would  be  understood  as  referring,  not  to  restrictions  on 
Authority,  but  to  obligations  of  an  affirmative  nature,  the  affirma- 
tive performance  of  which  is  incumbent  on  the  corporation.  The 
act  of  1807  does  not  say  that  the  grantees  are  under  "a  duty  or 
liability"  not  to  obstruct  the  passage  of  logs.  It  simply  says  that 
the  legislative  charter  does  not  give  them  authority  to  create  such 
obstructions.  Want  of  authority  is  in  no  proper  sense  "  a  duty  or 
liability."  The  navigation  company,  if  in  existence  in  1848,  was 
probably  subject  to  various  affirmative  ''  duties  and  liabilities," — 
such  as  the  duty  to  permit  the  passage  of  logs  through  its  locks  and 
canals  upon  the  payment  of  such  tolls  as  might  be  established  by 
the  legislature,  and  the  duty  to  pay  its  debts.  It  is  to  "  duties  and 
liabilities"  such  as  these  that  the  language  of  8.  4  refers. 

The  charter  of  1848  contemplates  the  possession  by  the  manu- 
facturing company  of  two  classes  of  rights,^-one  class  being  the 
powers  expressly  granted  by  ss.  1  and  3,  the  other  class  being  the 
powers  originally  conferred  on  the  navigation  company,  and  pur- 
chaseable  by  the  manufacturing  company  under  s.  4.  It  could  not 
have  been  the  legislative  intention  that  the  purchase  of  the  latter 
class  of  powers  should  essentially  curtail  and  practically  annihilate 
the  former  class  of  powers,  which  are  essential  to  carrying  out  the 
purposes  of  the  corporation.  By  buying  out  the  navigation  com- 
pany, the  manufacturing  company  would  acquire  the  right  to  do, 
for  the  purpose  of  improving  navigation,  no  more  than  the  old  nav- 
igation company  could  have  done.  But  the  manufacturing  com- 
pany would  not,  by  reason  of  such  purchase,  forfeit  the  right  al- 
ready conferred  by  their  own  charter  to  do  certain  other  acts  and 
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exercise  certain  other  powers,  in  order  to  improve  the  water-power 
and  carry  on  the  business  of  manufacturing.  The  defendants  can- 
not resist  this  suit  on  the  ground  that  they  were  authorized  under 
the  act  of  1807  to  build  the  present  dam  for  the  purpose  of  improv- 
ing the  navigation ;  but  they  can  defend  on  the  ground  that  they 
were  authorized,  under  the  act  of  1848,  to  build  this  dam  for  the 
purpose  of  using  the  water-power  in  manufacturing.  Even  if  the 
original  charter  of  1848  is  construed  as  restricting  the  manufact- 
uring company  to  the  authority  previously  conferred  on  the  navi- 
fation  company,  it  does  not  follow  that  the  amended  charter  of 
881  must  receive  the  same  interpretation.  The  amendment  of 
1881  contains  no  reference  whatever  to  the  powers  or  duties  of  any 
other  company.  On  the  contrary,  the  act  of  1881  confers  on  the 
defendant  corporation  authority  (in  terms  entirely  unlimited)  "  to 
improve  the  water-power  on  the  Connecticut  river,  in  the  town  of 
Lebanon  in  tbis  state,  and  carry  on  such  various  manufactures  as 
it  may  from  time  to  time  desire.'* 

Whatever  view  may  be  adopted  as  to  the  preceding  points,  it  is 
veiy  clear  that  the  defendants  are  not  under  legal  obligation  to  pro- 
vide a  public  way  for  the  passage  of  logs  over  their  dam,  better  than 
would  be  afforded  by  the  natural  condition  of  the  river  unobstructed 
by  their  dam.  The  plaintiffs'  utmost  right  of  passage  can  be  only 
to  the  natural  flow  of  the  river  or  its  equivalent.  A  mill-owner  is 
under  no  legal  obligation  to  furnish  any  public  passage  for  logs 
over  his  dam  at  a  time  when  the  river  at  such  place,  in  its  natural 
condition,  does  not  contain  water  enough  to  be  floatable  if  unob- 
structed by  mills,  although  the  river  is  generally  of  a  floatable  char- 
acter. Pearson  v.  Rolfe,'  76  Me.  380.  Rolfe  had  a  quantity  of 
logs  in  the  river  which  he  was  unable  in  the  dry  season  to  drive 
over  the  dam  at  Pearson's  mills,  unless  Pearson  would  shut  down 
his  mill  gates,  thereby  suspending  his  own  business  of  manufactur- 
ing until  water  enough  should  accumulate  in  his  mill-pond  to  float 
the  logs  over.  This  Peai^son  refused  to  do,  basing  his  refusal 
upon  the  allegation  that  the  drift-way  in  the  dam,  without  shutting 
down  his  working-gates,  afforded  all  the  facility  for  floating  logs 
by  his  mills  that  existed  in  the  river  at  that  place  in  its  natural 
state,  as  much  as  there  would  be  provided  his  mills  and  all  of  his 
structures  were  entirely  out  of  the  way.  Held^  that,  upon  the  facts 
as  alleged  by  Pearson,  his  refusal  was  justified.  If  it  be  said  that 
the  log-owner  is  entitled  to  use  the  water  raised  by  the  mill-dam, 
the  answer  is  that  he  is  entitled  to  use  it  only  *^to  get  down  to  the 
dam,  and  not  to  get  over  or  past  it."  The  mill-owner  is  not  bound 
to  allow  log-owners  the  use  of  his  dam  and  mills  ''  to  create,  not  a 
natural,  but  an  unnatural,  flow  upon  the  river."  Would  not  the 
mill-owner  "be  permitted  to  remove  his  structure,  leaving  the  river 
in  its  natural  state  "  ?  "  If  he  can  do  that,  cannot  he  hoist  his  mill- 
gates  at  his  pleasure  for  business  purposes,  allowing  the  water  to 
pass  his  mills  in  manner  and  quantity  equivalent,  as  near  as  may 
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be,  to  its  ordinary  condition  and  natural  flow?"     Peters^  C.  J.,  76 
Me.  387,  388. 

We  add,  by  way  of  supplement  to  our  first  brief,  some  sugges- 
tions as  to  the  right  of  trial  by  jury.  In  the  former  brief,  it  was 
taken  for  granted  that  up  to  1792  cases  of  alleged  public  nuisance 
were  triable  by  jury.  We  are  now  indebted  to  the  industrious 
research  of  Hon.  W.  L.  Foster,  counsel  for  the  defendant  in  State 
V.  Saunders^  for  positive  proof  that  our  assumption  was  well  founded. 
Judge  Foster  has  unearthed  a  provincial  statute,  enacted  in  1718, 
the  material  portion  of  which  is  as  follows  : 

"An  Act  for  Prevention  of  Common  Nusances  arising  by  Slaugh- 
ter-Houses,  Still-Houses,  &c.,  and  Curriers. 

"  Be  it  Unacted  by  His  Excellency  the  Oovernonr^  Council;  and 
RepreBentativeB^  Convened  in  General  Assembly^  and  by  the  Authority 
of  the  same^  That  when  and  so  often  from  time  to  time,  as  it  shall 
appear,  that  any  Slaughter-Houses  for  killing  of  Meat,  Still-Houses, 
and  Houses  for  Trying  of  Tallo\^,  and  Currying  of  Leather  to  be- 
come a  Nusance,  by  reason  of  oflEensive  and  ill  Stenches  proceed- 
ing from  the  same,  or  otherwise  hurtful  to  the  Neighborhood;  It 
shall  and  may  be  lawful  to  and  for  the  Court  of  General  Sessions 
of  the  Peace,  within  this  Province,  to  cause  inquiry  to  be  made 
therein  by  a  Jury,  and  to  suppress  such  Nusance  by  prohibiting, 
and  restraining  the  further  use  thereof  for  the  exercise  of  either  of 
the  aforesaid  Trades,  or  Mysteries;  under  a  fine  not  exceeding 
Forty  ShillingB  a  month,  to  be  to  the  use  of  the  Poor  of  such  Town 
where  the  oflfence  is  committed ;  or  otherwise  as  in  their  discretion, 
they  shall  think  fit,  by  causing  the  said  Nusance  to  be  removed  or 
prevented;  or  any  other  Nusance  to  be  inquired  of  in  manner  afore- 
said." 

It  may,  perhaps,  be  argued,  that  notwithstanding  the  above  stat- 
ute, the  provincial  court  of  appeals,  composed  of  the  governor  and 
council,  had  a  theoretical  equity  jurisdiction  in  cases  of  nuisance, 
and  was  entitled  to  proceed  without  a  jury.  But  even  this  theo- 
retical equity  jurisdiction  (which  had  long  been  practically  obso- 
lete) terminated  sixteen  years  before  the  adoption  of  the  present 
constitution,  the  court  of  appeals  having  been  abolished  in  1776. 
In  1792,  and  for  sixteen  years  prior  thereto,  there  was  no  court 
competent  to  try  the  question  of  nuisance  without  a  jury;  and,  on 
the  other  hand,  there  was  during  all  that  time  a  court  in  which  this 
question  was  triable  by  jury.  It  seems  too  clear  for  argument, 
that  the  constitution  of  1792  was  not  intended  to  lessen  the  right 
of  trial  by  jury  as  it  then  existed.  If  any  particular  class  of  con- 
troversies was  then  triable  by  jury,  and  not  triable  bv  any  other 
method,  it  was  intended  to  preserve  the  right  of  trial  by  jury,  in  that 
class  of  controversies.  The  constitution  did  not  intend  to  deprive 
any  person  of  the  right  to  try  a  controversy  by  jury,  if  such  a  con- 
troversy was  triable  by  jury,  and  only  by  jury,  in  1792.     *'The 
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constitutional  provision  does  not  create,  nor  enlarge,  nor  restrict 
the  right  of  trial  by  jury,  but  retains  and  preserves  it  inviolate  in 
all  those  classes  of  cases,  civil  and  criminal,  in  which  it  existed  at 
the  time  of  the  adoption  of  the  constitution.'*  "  As  a  constitution 
speaks  from  the  time  of  its  adoption,  the  fact  of  the  right  to  jury  . 
trial  which  is  ascertained  to  have  existed  at  that  time,  must  neces- 
sarily determine  the  meaning  of  the  clause  which  recognizes  and 
preserves  that  right."  "The  ultimate  test  and  limit  of  the  consti- 
tutional guaranty  is  to  be  found  in  a  historical  fact.  .  .  ."  Pom- 
eroy's  Notes  to  Sedgwick  Stat.  &  Const.  Law  486-488. 

This  principle  is  illustrated  in  Baker  v.  ffoldemesa^  26  N.  H. 
110,  114,  though  that  case  was,  so  far  as  facts  are  concerned,  the 
converse  of  the  present  case.  The  controvei*sy  there  in  question 
was  one  of  a  class  which  had  been  triable  by  jury  up  to  1786,  and 
triable  without  a  jury  from  1786  to  1792.  It  was  held,  that  the 
constitution  did  not  reserve  the  right  of  jury  trial  in  such  cases,  in- 
asmuch as  at  the  time  of  the  adoption  of  the  constitution,  and  for 
six  years  next  preceding,  it  was  not  the  use  and  practice  to  submit 
such  a  question  to  a  jury.  That  case  is  the  converse  of  this.  At 
the  time  of  the  adoption  of  the  constitution,  and  for  at  least  six- 
teen years  next  preceding,  it  was  the  use  and  practice  to  submit  to 
a  jury  the  question  of  fact  here  raised.  Hence  the  right  of  trying 
such  a  question  by  jury  is  preserved  by  the  constitution. 

This  view  does  not  necessitate  the  conclusion  that  there  is  a  con- 
stitutional right  of  trial  by  jury  in  all  equity  cases.  There  is  a 
large  class  of  controversies  over  which  the  jurisdiction  of  equity  is 
exclusive.  In  the  absence  of  a  court  of  equity,  controversies  of 
this  class  were  not  triable  at  all.  To  hold  that  such  controversies 
are  now  triable  in  equity  without  a  jury,  does  not  amount  to  tak- 
ing away  a  right  of  jury  trial  which  existed  in  1792,  for,  as  to  this 
class  of  cases,  there  was  not  at  that  time  any  method  of  trial 
whatever.  Take,  for  example,  a  dispute  as  to  whether  a  written 
contract  shall  be  reformed  by  parol  evidence :  there  was  not  in 
New  Hampshire  in  1792,  nor  since  1776,  any  process  by  which 
such  reformation  could  be  brought  about ;  there  was  no  court  com- 
petent to  try  and  determine  such  a  question.  No  common-law 
court  had  jurisdiction  over  such  a  question,  and  there  was  then  no 
court  of  equity.  If,  therefore,  a  court  of  equity  to-day  decides 
such  a  question  without  a  jury,  the  defendant  is  not  deprived  of  a 
method  of  trial  which  he  would  have  had  at  the  time  the  constitu- 
tion was  adopted.  See  Stockhridge  Iron  Co,  v.  Company^  102  Mass. 
45,  48.  But  it  is  an  entirely  different  matter  to  deny  the  right 
of  trial  by  jury  in  the  case  of  an  alleged  public  nuisance.  That 
question  was  triable  in  1792,  and  was  triable  by  jury.  There  was 
then,  as  now,  a  perfectly  efficacious  remedy  by  indictment  or  in- 
formation. Judgment  could  be  given  in  such  proceeding  for  the 
abatement  and  removal  of  a  nuisance.  1  Bish.  Or.  L.,  7th  ed.,  «• 
1079;2dtJ.,  «.  1285. 
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If  it  be  suggested,  that  the  remedy  thus  existing  in  1792  was 
criminal  and  not  civil,  we  reply  that  the  remedy  by  indictment  or 
information  for  an  alleged  public  nuisance,  though  criminal  in  form, 
is  in  substance  a  civil  proceeding.  In  discussing  the  general  sub- 
ject of  nuisance,  Mr.  Bishop  says, — ''  The  doctrine  already  men- 
tioned, that  a  criminal  proceeding  may  be  in  substance  and  effect 
civil,  and  be  governed  in  a  degree  by  the  rules  of  civil  suits,  has  its 
most  apt  illustrations  in  this  department."  1  Bish.  Or.  L.,  7th 
ed.,«.  1074.  Thus,  upon  the  trial  of  an  indictment  for  obstructing 
navigation,  evidence  that  the  defendant's  servant,  in  creating  the 
obstruction,  acted  contrary  to  his  master's  orders  is  not  admissible,  < 
although  such  evidence  would  constitute  a  complete  defence  in  an 
ordinary  criminal  case.  Reg,  v.  StepltenB^  L.  R.  1  Q.  B.  702. 
Mellor,  J.,  said, — "  It  is  quite  true  that  this  in  point  of  form  is  a 
proceeding  of  a  criminal  nature,  but  in  substance  I  think  it  is  in  the 
nature  of  a  civil  proceeding  .  .  .  The  only  reason  for  proceed- 
ing criminally  is,  that  the  nuisance,  instead  of  being  merely  a  nui- 
sance offending  an  individual,  or  one  or  two  individuals,  affects  the 
public  at  large ;  and  no  private  individual,  without  receiving  some 
special  injury,  could  have  maintained  an  action.  .  .  Inasmuch 
as  the  subject  of  the  indictment  is  not  to  punish  the  defendant,  but 
really  to  prevent  the  nuisance  from  being  continued,  I  think  that 
the  evidence  which  would  support  a  civil  action  would  be  sufficient 
to  support  an  indictment."  L.  R.  1  Q.  B.  708-710.  The  original 
attempt  to  maintain  a  suit  in  the  name  of  a  private  plaintiff  can- 
not Be  sustained  (see  reasons  stated  in  our  first  brief).  The  amend- 
ment making  the  attorney-general  a  plaintiff  is  all  that  gives  any 
vitality  to  this  proceeding.  The  suit  must  be  maintained  as  a  pub- 
lic proceeding  in  the  name  of  the  attorney-general,  or  not  at  all. 
Now,  so  far  as  form  is  concerned,  the  present  proceeding  could  be 
regarded  as  either  criminal  or  civil,  just  as  the  attorney-general 
might  choose  to  elect.  Without  changing  a  single  material  allega- 
tion of  fact,  that  official  might  call  the  complaint  an  information 
and  have  it  entered  on  the  criminal  docket ;  or  he  might  call  it  a 
bill  in  equity,  and  have  it  entered  on  the  civil  docket.  In  either 
event,  there  would  be  the  same  public  prosecutor,  the  same  ques- 
tion of  public  right,  and  the  same  defence.  Does  the  right  of 
trial  by  jury  depend  upon  form,  or  upon  substance?  We  find  no 
fault  with  the  present  attorney-geneml ;  but  we  ask  whether  the 
right  of  trial  by  jury  is  dependent  on  the  name  which  he  may 
choose  to  affix  to  a  complaint.  Shall  it  be  optional  with  the 
attorney-general,  by  selecting  one  of  two  substantially  similar  rem- 
edies, to  deprive  a  defendant  of  trial  by  jury?  Does  the  constitu- 
tion mean  that  trial  by  jury  is  preserved  in  such  cases  only  as  may 
seem  fit  to  future  attorney-generals? 

Suppose,  however,  it  should  be  held  that  the  constitution 
did  not  intend  to  make  the  New  Hampshire  practice  of  1792 
the  test  of  the  right  to  trial  by  jury,  but,  rather,  the  English 
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chancery  practice  prevailing  at  that  date;  suppose,  in  other 
words,  that  the  constitution  intended  to  deny  the  right  of  trial  by 
jury  in  all  cases  where  it  was  at  that  time  denied  by  the  English 
courts  of  equity :  even  this  doctrine  would  not  deprive  the  defend- 
ants of  a  jury  trial  in  the  present  case.  In  our  former  brief  we 
have  shown  that,  in  1792,  a  jury  trial  was  allowed  by  the  English 
chancery  court,  as  a  matter  of  right,  in  this  class  of  cases.  Whether 
this  allowance  was  founded  on  legal  truth  or  legal  error,  is  imma- 
terial. It  is  enough  for  us  that  it  was  the  practice  then  prevailing 
in  those  courts.  It  is  safe  to  say,  that  our  constitution  was  not 
intended  to  deny  the  right  of  trial  by  jury  iq  New  Hampshire  in 
any  class  of  cases  where  such  right  was  then  recognized  and  allowed 
in  England. 

Jeremiah  Smithy  for  the  defendants,  orally.  So  far  as  equity  cases 
are  concerned,  there  are  two  constructions  which  the  plaintiffs  may 
seek  to  give  to  the  words  "  heretofore  otherwise  used  and  practised,  ^ 
in  the  Bill  of  Rights.  They  may  construe  the  phrase  as  referring 
either  (1)  to  the  actual  practice  in  New  Hampshire,  or  (2)  as  refer- 
ring to  the  actual  practice  in  the  English  chancery,  which  would 
presumably  have  furnished  the  rule  for  New  Hampshire  chancery 
practice  if  any  had  existed.  We  are  ready  to  meet  the  plaintiffs  on 
either  ground.  If  the  plaintiffs  prefer  to  construe  the  phrase  as 
referring  solely  to  the  actual  equity  practice  in  New  Hampshire  at 
and  immediately  preceding  the  adoption  of  the  constitution,  our 
answer  will  be  very  short.  The  burden  is  not  upon  us  to  show 
that  it  was  the  New  Hampshire  use  and  practice  in  1792  to  decide 
equity  cases  with  the  aid  of  a  jury,  but  upon  the  plaintiffs  to  show 
that  it  was  then  the  New  Hampshire  use  and  practice  to  decide 
such  cases  without  a  jury.  It  is  for  the  plaintins  to  show  that  in 
equity  suits  for  nuisances  it  was,  in  New  Hampshire,  in  1792,  the 
practice  not  to  allow  a  jury  trial.  This  the  plaintiffs  have  not 
shown ;  and  they  cannot  show  it,  the  fact  being  that  no  equity 
suits  whatever  were  brought  in  New  Hampshire  in  those  days. 
There  was  in  New  Hampshire,  in  1792,  no  court  professing  or 
undertaking  to  exercise  chancery  jurisdiction.  There  had  been  no 
such  court  for  at  least  sixteen  years.  It  is  a  fact,  proved  beyond 
all  question,  that  there  had  been  no  chancery  practice  in  this  state 
for  at  least  fifty  years  prior  to  1792 ;  and  it  is  highly  probable  that 
there  had  been  none  for  a  much  longer  period.  Clearly,  if  the 
phrase  "otherwise  used  and  practised"  is  to  be  interpreted  as 
including  equity  cases,  it  can  have  little  or  no  effect  or  application 
unless  we  are  to  look  to  the  practice  then  existing  in  the  English 
chancery  courts  as  the  practice  intended. 

This  latter  position  is  the  ground  which  the  plaintiffs  will  prob- 
ably adopt.  They  will  say  that  equity  as  then  administered  in 
England  was  understood  to  form  part  of  the  common  law  of  New 
Hampshire ;  and  that  the  use  and  practice  of  the  English  equity 


Digitized  byCjOOQlC 


818  LUMBER  CO.  v.  COMPANY.  [Grafton, 

courts  furnished  the  measure  of  this  exception  to  the  constitutional 
guaranty  of  trial  by  jury.  In  other  words,  the  claim  is,  that  the 
constitution  intended  to  deny  the  right  of  jury  trial  in  equity  cases, 
so  far  as  that  right  was  then  denied  by  the  existing  equity  practice 
in  England.  We  will,  for  the  purposes  of  argument,  temporarily 
admit  this  claim ;  and  we  propose,  in  a  few  minutes,  to  show  that, 
even  upon  this  construction  of  the  constitution,  these  defendants 
are  clearly  entitled  to  a  jury  trial.  But  we  desire  first  to  note 
that  the  plaintifiEs  can  have  no  possible  ground  for  making  any 
larger  claim  than  that  just  stated.  They  cannot  have  the  hardi- 
hood to  contend  that  the  New  Hampshire  constitution  was  intended 
to  lessen  the  right  of  trial  by  jury.  They  cannot  maintain  that  the 
constitution  intended. to  authorize  the'denial  of  a  jury  trial  in  New 
Hampshire  in  any  class  of  controversies  where  it  was  then  invari- 
ably allowed  in  England. 

The  plaintifiEs  cite  Bellows  v.  Bellows^  58  N.  H.  60,  where  this 
court  said, — ''In  proceedings  in  equity  the  parties  have  no  constitu- 
tional right  of  trial  by  jury."  It  was  probably  sufficient  for  the  pur- 
poses of  that  case  for  the  court  to  state  a  general  rule  which  they 
deemed  applicable  to  the  great  bulk  of  equity  cases,  without  stop- 
ping to  enumerate  the  exceptions  to  that  rule.  But  the  court  could 
not  have  intended  to  lay  down  this  doctrine  as  applicable  to  those 
well  defined  classes  of  equity  cases  in  which  trial  by  jury  was  in- 
variably allowed,  as  matter  of  right,  under  established  equity  prac- 
tice. 

There  were,  in  1792,  at  least  two  classes  of  equity  cases  where  a 
jury  trial  was  regarded  as  indispensable  before  the  granting  of  a 
final  decree  ("and  these  classes  are  entirely  distinct  from  those  cases 
in  which  an  issue  was  granted  as  a  matter  of  discretion).  One  class 
consisted  of  those  cases  in  which  a  court  of  equity  allowed  an  issue 
to  be  sent  directly  to  a  jury  as  a  matter  of  right.  Examples  of  this 
class  are  the  issue  devisavit  vel  non^  and  a  certain  issue  relative  to 
tithes.  See  Ad.Eq.  249;  Paine  v. Hall,  18  Ves.  475;  2  Dan.  Ch.,3d 
Am.  ed.,  1088,  1089 ;  Olark  v.  Society,  45  N.  H.  335;  Ad.  Eq.  236 ; 
Bevel  V.  Fox^  2  Ves.  Sr.  269.  The  other  class  comprised  those 
numerous  cases  where  equity  declined  to  take  final  action  in  aid  of  a 
legal  right,  until  after  the  question  of  the  existence  of  the  alleged 
legal  right,  and  also  the  question  of  its  infringement,  had  been  settled 
by  a  suit  at  law, — in  which  suit  at  law  a  jury  trial  was  an  indis- 
pensable incident.  As  to  the  practice  in  these  two  classes  of  equity 
cases,  and  the  consequent  result  that  parties  in  such  cases  have 
here  a  constitutional  right  to  jury  trial,  we  call  attention  to  Judge 
Aldrich's  work  on  Equity  Pleading  and  Practice  in  Massachusetts 
160,  et  seq.  The  learned  author  (j>.  161)  asks, — "  How,  then,  can 
it  be  doubted  that  there  are  equity  cases  in  which,  under  our  con- 
stitution, either  or  both  parties  have  a  right  to  demand  a  jury  trial  ?" 
He  also  asks  (p.  163), — "  Why,  under  our  system  of  laws,  which 
are  so  scrupulously  careful  to  preserve  the  sacred  right  of  trial  by 
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jury,  should  not  every  party  to  a  suit  in  equity  be  held  to  have  a 
prima  facie  right  to  have  issues  of  fact  tried  by  a  jury?" 

Does  the  present  case  fall  within  the  class  where  a  jury  trial  was 
had  ?  How  were  controversies  of  fact  arising  in  equity  suits  rela- 
tive to  the  prevention  or  abatement  of  nuisances  triable  in  Eng- 
land in  1792  ?  Was  it  the  use  or  practice  to  decide  the  facts  with- 
out submission  to  a  jury?  We  answer,  that,  where  there  was  a 
serious  controversy  of  fact,  no  permanent  relief  was  granted  until 
after  a  trial  of  the  controverted  facts  by  a  jury.  Temporary  relief 
was  sometimes  granted,  an  interlocutory  injunction  was  sometimes 
issued,  before  any  jury  trial  had  been  had.  But  if  there  was  any 
serious  controversy* of  fact,  no  permanent  injunction  was  issued,  no 
final  decree  was  made  in  favor  of  the  plaintiff,  until  after  an  adju- 
dication by  a  court  of  law;  and  in  such  adjudication  a  jury  trial 
was  a  necessary  incident.  "Equity  had  no  more  than  a  qualified 
jurisdiction ;  the  qualification  being  a  preliminary  trial  at  law." 

In  this  class  of  cases  an  equitable  remedy  was  invoked  in  aid  of  a 
purely  legal  right.  "  There  is  no  such  thing  as  an  equitable  nuis- 
ance." Soltan  V.  De  Held^  2  Sim.  N.  S.  151, 152.  In  other  words, 
the  plaintiff's  right  to  equitable  relief  depended  upon  the  existence 
of  a  legal  title  or  right.  And  the  court  of  equity  therefore  declined 
to  take  final  action  until  the  plaintiff's  right  had  been  established 
at  law.  See  Lord  Cottenham^  Chancellor,  in  Harman  v.  Jones^  1  Cr. 
&  Ph.  299,  301.  That  the  plaintiff  had  the  alleged  legal  right,  and 
that  the  defendant's  action  had  violated  or  was  about  to  violate  the 
right,  were  propositions  indispensable  to  the  granting  of  final  equi- 
table relief;  and  if  either  proposition  was  seriously  disputed,  it  was 
required  to  be  established  at  law.  See  2  Dan.  Ch.,  3d  Am.  ed., 
1119.  The  practical  result  came  about,  that  the  question  of  fact 
was  tried  in  the  way  in  which  a  court  of  law  tries  disputed  facts, 
i.  e.,  by  a  jury.  In  all  ordinary  controversies  of  fact,  it  is  a  nec- 
essary incident  to  proceedings  at  law  that  there  should  be  the 
verdict  of  a  jury  before  judgment. 

This  practice  of  delaying  final  action  in  equity  until  after  a  trial 
at  law  was  gradually  changed  in  England  by  legislation  subsequent- 
ly to  1850.  In  that  country  there  is,  of  course,  no  constitutional 
impediment  to  such  legislation,  and  we  refer  to  it  merely  as  explan- 
atory of  some  late  English  decisions  founded  on  these  modern  stat- 
utes. But  it  is  worthy  of  note,  that  even  in  England  the  pendulum 
is  now  swinging  back  the  other  way,  and  that  very  recent  statutes 
and  rules  of  court  have  gone  far  to  restore  the  practice  of  trial  by 
jury  in  this  class  of  equity  cases.  For  more  than  a  century  prior 
to  that  change,  the  testimony  of  judges  and  text-writei-s  is  over- 
whelming to  the  effect  that  the  practice  was  what  we  have  stated. 
The  applicant  for  permanent  equitable  relief  was  bound  to  estab- 
lish at  law  the  fact  that  a  nuisance  existed,  or  was  about  to  be 
created.  "  This  court,"  said  Lord  Cottenham,  "  will  not  take  upon 
itself  to  adjudicate  upon  the  question  of  whether  this  is  a  nuisance 
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or  not :  that  must  be  ascertained  in  a  court  of  law  .  .  ."  Elm- 
hirst  V.  Spencer,  2  Macn.  &  G.  45,  50,  51.  "The  rule,"  said  Lord 
Kinfffidown,  "  I  take  to  be  clearly  this :  If  a  plaintiff  applies  for 
an  injunction  to  restrain  a  violation  of  a  common-law  right,  if  either 
the  existence  of  the  right  or  the  fact  of  its  violation  be  disputed^ 
he  must  establish  that  right  at  law."  Imp.  Gas  Co.  v.  Broadbent, 
7  H.  L.  Cas.  600,  612. 

The  injunctive  equity  ''  attaches  only  on  an  admitted  or  legally 
adjudged  right  in  the  plaintiff,  admitted  or  legally  adjudged  to  be 
infringed  by  the  defendant.  The  existence  of  the  right  and  the 
fact  of  its  infringement  must  be  tried,  if  disputed,  in  a  court  of 
law."     Adams  Eq.  217. 

These  English  authorities  as  to  the  practice  in  such  cases  have 
been  quoted  with  approval  by  this  court,  and  have  been  followed  in 
this  state  from  the  time  equity  jurisdiction  was  created,  or  restored, 
in  1832,  down  to  the  recent  statute  of  1885,  of  which  we  shall  speak 
hereafter.  See  Parker,  C.  J.,  in  Dover  v.  Portsmouth  Bridge,  17 
N.  H.  200,  214 ;  Coe  v.  Company,  37  N.  H.  254,  263,  264;  Burnham 
V.  Kempton,  44  N.  H.  78 ;  Eastmayi  v.  Company,  47  N.  H.  71 ;  Per- 
him  V.  Foye,  60  N.  H.  496. 

In  New  Hampshire,  where  the  same  judges  presided  both  in 
equity  and  at  law,  the  substantial  reason  for  sending  a  case  to  be 
tried  at  law  was,  that  the  facts  might  be  tried  by  jury.  We  have 
said,  and  we  now  reassert,  that  the  authorities  clearly  show  the 
practice  to  have  been  as  we  state  it.  But  it  is  also  true,  that  upon 
this  subject,  as  upon  every  other  subject,  there  are  authorities 
which,  upon  a  superficial  examination,  are  open  to  misapprehension. 
It  seems,  therefore,  desirable  to  call  attention  briefly  to  some  dis- 
tinctions, which,  if  kept  in  view,  will  prevent  confusion. 

We  must  bear  in  mind  that  courts  of  equity,  though  not  grant- 
ing jJtuz^  injunctions  in  such  cases  until  after  a  jury  trial,  can  and 
do  grant  temporary  injunctions  to  preserve  the  property  and  pre- 
vent irreparable  damage  during  the  litigation.  Because  equity  will 
not  grant  final  relief  until  after  a  jury  trial,  it  does  not  follow  that 
equity  will  not  take  jurisdiction  of  the  application  before  a  jury 
trial  has  been  had.  On  the  contrary,  a  court  of  equity  may  take 
jurisdiction  of  such  a  case,  grant  a  temporary  injunction,  retain  the 
case  on  the  equity  docket  to  await  the  result  of  a  trial  at  law,  and 
then,  if  the  plaintiff  obtains  a  verdict  at  law,  issue  a  permanent  in- 
junction. A  hasty  reading  of  some  judicial  opinions  might  give 
rise  to  misapprehensions.  In  discussing  the  propriety  of  granting 
an  injunction,  judges  have  not  always  stated  in  express  terms  which 
kind  of  injunction  they  were  talking  about — temporary,  or  final.  Nor 
have  they  thought  it  necessary  always  to  state  that  a  court  of  equi- 
ty's taking  jurisdiction  of  a  case  does  not  necessarily  imply  that  the 
court  will  finally  decide  for  itself  all  questions  of  fact  which  may 
be  deemed  material  to  a  final  settlement  of  the  controversy.  But 
if  we  look  to  the  actual  motion  before  the  court,  we  shall  generally 
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find  that  in  cases  where  there  were  disputed  facts,  and  there  had 
been  no  trial  at  law,  the  application  was  only  fof  a  temporary 
injunction.  And  we  shall  also  find  that  the  danger  of  irreparable 
mischief  was  not  regarded  as  furnishing  ground  for  the  granting  of 
final  relief  without  a  trial  at  law.  It  simply  furnished  a  reason 
for  granting  a  temporary  injunction  and  retaining  the  bill  to  await 
the  result  of  the  trial  at  law,  instead  of  turning  the  plaintiff  com- 
pletely out  of  the  equity  court.  The  correct  doctrine  is  clearly 
stated  in  the  opinion  of  this  court  in  Bumham  v.  Kempton^  44  N.  H. 
97.  So  the  supreme  court  of  the  United  States  said, — "The  true 
distinction  in  this  class  of  cases  is,  that  in  a  prospect  of  immediate 
injury  by  what  is  apparently  a  nuisance,  a  temporary  or  prelimi- 
nary injunction  may  at  once  issue,  but  not  a  permanent  or  perpetual 
one  till  the  title,  if  disputed,  is  settled  at  law."  Irtvin  v.  Dixion^ 
9  How.  10,  29 ;  see,  also,  28.-  On  this  subject  we  refer,  also,  to 
Gould  Waters  694 ;  Ad.  Eq.  217,  218. 

There  are  nuisance  cases  where  final  injunctions  have  been 
granted  without  any  previous  jury  trial  of  the  questions  of  fact ; 
but  the  explanation  is,  that  in  those  cases  there  were  no  disputed 
questions  of  fact  for  a  jury  to  try.  The  facts  were  not  in  contro- 
versy, and  the  case  either  was  too  clear  for  argument,  or  else  turned 
on  a  question  of  law  which  would  not  have  been  submitted  to  a 
jury  even  if  the  case  had  been  pending  in  a  court  of  law.  Thus,  in 
Lake  Company  v.  Worster^  29  N.  H.  433,  the  bill  was  taken  pro 
confesso^  in  consequence  of  the  defendant's  failure  to  file  an  answer. 
Hence  there  was  no  occasion  to  discuss  the  proper  method  of  try- 
ing disputed  questions  of  fact,  or  of  establishing  legal  title.  So 
fvebber  v.  Gage^  39  N.  H.  182,  came  before  the  court  with  the 
facts  admitted.  The  defendant  there  demurred  to  the  bill,  and  the 
demurrer  of  course  operated  as  an  admission  of  all  the  plaintiff's 
material  averments. 

Again  :  In  various  cases  where  there  was  no  formal  admission,  a 
comparison  of  the  allegations  of  the  bill  and  answer,  or  even  the 
most  superficial  statement  of  the  position  of  counsel,  rendered  it 
perfectly  apparent  that  there  was  no  serious  dispute  of  fact  in  the 
case ;  it  being  clear  either  that  there  was  no  valid  defence,  or  that 
the  controversy  turned  entirely  on  matter  of  law,  such  as  the  con- 
struction or  constitutionality  of  a  statute,  or  the  interpretation  of  a 
deed.  Take,  for  instance,  the  often  cited  case  of  Q-ardner  v.  Nevh 
burgh.  In  that  case  Chancellor  Kent  said, — "  There  is  no  need, 
from  what  at  present  appears,  of  sending  the  plaintiff  to  law  to  have 
his  title  first  established."     2  Johns.  Ch.  162,  165. 

Wilcox  V.  Wheeler^  47  N.  H.  488,  is  an  instance  of  a  case  where 
the  defence  set  up  in  the  answer  raised  no  material  question,  except 
as  to  the  legal  construction  of  a  deed.  So  in  Woollen  MilU  v.  TilU 
man^  2  Barb.  Ch.  9,  19,  20,  the  complainants  claimed  certain  water 
rights  *' under  a  recent  conveyance  from  the  defendant  himself." 
Walworth^  Chancellor,  said, — "  It  is  only  where  the  right  of  the 
VOL.  LXV.     22 
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complainant  to  the  privilege  claimed  admits  of  doubt,  that  the  court 
requires  him  to  establish  his  right  at  law  previous  to  the  granting 
of  an  injunction.  Here  is  no  fact  to  be  tried  at  law,  to  establish 
the  right  of  the  company  to  a  participation  in  the  use  of  the  mat- 
ters in  question,  in  conformity  with  the  terms  of  the  grant  from 
the  defendant,  except  the  simple  fact  of  the  due  execution  of  the 
deed;  as  to  which  fact  there  is  no  question  raised."  And  in  Lyon 
V.  McLaughlin^  32  Vt.  423,  426,  Barrett^  J.,  said,  ''In  the  present 
case  there  is  no  occasion  to  resort  to  a  court  of  law  for  any  purpose. 
The  bill  sets  forth  a  clear  right  in  the  orators.  The  answer  admits 
all  the  facts,  but  rests  for  defence  on  a  question  of  construction 
only.  That  question  can  as  well  be  determined  in  a  proceeding  in 
the  court  of  chancery  as  in  a  court  at  law." 

So,  too,  cases  may  occur  where,  although  the  facts  are  nominally 
in  dispute,  the  court  can  see  that  a  obtain  result  is  inevitable,  and 
that  a  verdict  for  the  plaintiff  would,  be  ordered  by  the  judge  pre- 
siding at  the  trial.  '-  Where  it  is  obvious  that  the  finding  of  a  jury 
can  be  in  no  other  way  but  one  ;"  where  the  court  is  of  opinion  that, 
were  the  evidence  offered  by  the  defendant  presented  to  a  jury,  they 
would  not  be  justified  in  finding  the  fact  to  be  as  claimed  by  the 
defendant ;  or  that  they  would  be  constrained  by  some  presumption 
or  other  legal  doctrine  to  find  the  fact  as  claimed  by  the  plaintiff; — in 
these  and  Tike  instances  a  court  of  equity  will  not  send  the  cases  to 
a  court  of  law  in  order  to  go  through  the  idle  ceremony  of  having  a 
foregone  conclusion  certified  back.  .  Where  the  fact  is  seriously  dis- 
puted, and  the  coui-t  can  see  that  it  is  a  matter  of  doubt,  the  case 
will  be  sent  to  a  court  of  law.  But  if  it  is  conceded  that  all  the 
evidence  which  can  be  supplied  is  already  adduced  in  the  cause,  is 
already  before  the  court,  and  the  court  is  of  the  opinion  that  upon 
this  evidence  a  jury  would  not  be  justified  in  sustaining  the  defence 
set  up,  then  the  court  will  not  send  the  case  to  a  jury  merely  in 
order  to  have  a  verdict  ordered  at  the  trial.  Thus,  in  the  Wheel- 
ing Bridge  Case,  13  How.  668,  the  fact  that  the  bridge  obstructed 
navigation  was  ascertained  by  measurements  about  which  there 
could  be  no  dispute.  The  height  of  the  bridge,  of  the  water,  and 
of  the  chimneys  of  the  steamboats,  were  facts  not  open  to  any  real 
controversy.  The  court  said, — ''  H  the  obstruction-  exists,  it  is  a 
nuisance.  To  ascertain  this  a  jury  is  not  necessary.  It  is  shown 
in  the  report  by  a  mathematical  demonstration.  ...  A  jury 
in  such  a  case  could  give  no  aid  to  the  court  nor  security  to  the 
parties." 

For  the  purposes  of  the  present  question,  it  is  entirely  immaterial 
whether  the  universal  practice  of  courts  of  equity  in  1792  was  scien- 
tifically correct  or  not.  It  is  immaterial  whether  the  then  existing 
practice  was  founded  on  legal  truth  or  legal  error.  It  is  enough 
for  the  present  purpose  that  it  was  the  practice  then  prevailing  in 
the  courts. 

Thus  far  we  have  been  speaking  of  the  English  equity  practice 
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in  1792  in  private  equity  suits  for  nuisance.  We  have  now  to  con- 
sider the  practice  of  the  English  court  in  public  suits  for  nuisance, 
in  bills  in  equity  filed  by  the  attorney-general.  Instances  of  this 
proceeding  were  then  rare  ;  but  it  was  the  universal  understanding, 
that,  whenever  this  mode  of  procedure  was  resorted  to,  the  disputed 
matters  of  fact  ranst  be  tried  by  a  jury  before  the  granting  of  a  per- 
manent order  of  injunction  or  abatement. 

So  far  we  have  been  discussing  this  branch  of  the  case  as  though 
there  was  no  actual  "use  and  practice"  in  New  Hampshire  in 
1792,  as  to  the  method  of  trying  the  facts  in  a  public  proceeding 
to  abate  a  nuisance;  and  we  have  been  proceeding  upon  the 
supposition  that  the  question  whether  a  jury  trial  is  to  be  allowed 
should  be  determined  by  looking  at  the  then  existing  English  chan- 
cery practice.  And  we  think  we  have  shown,  by  the  highest 
possible  testimony,  that  a  juiy  trial  would  have  then  been  requisite 
before  a  final  decree  could  have  been  made  by  an  English  equity 
court. 

But  this  inquii-y  into  the  English  equity  practice  in  cases  of 
public  nuisance  was  probably  unnecessary.  Even  if  it  should  be 
thought  that  Lord  Eldon  was  mistaken,  and  that  the  practice  in 
the  court  of  chancery  was  exactly  contrary  to  what  the  Lord  Chan- 
cellor said  it  was,  there  is  still  a  firm  foundation  on  which  we  can 
rest  our  claim  to  a  jury  trial  in  this  public  proceeding.  In  this 
particular  matter  there  undoubtedly  was  a  settled  "  use  and  prac- 
tice" in  New  Hampshire  in  1792,  and  by  that  "use  and  practice" 
the  questions  of  fact  in  public  proceedings  to  abate  nuisances  were 
triable  by  jury.  We  had  then  no  equity  court,  and  hence  no  pub- 
lic equity  suits  to  abate  public  nuisances.  But  we  had  the  same 
thing  in  another  form  under  another  name.  There  was  then,  as 
now,  a  perfectly  efficacious  remedy  at  law  for  the  abatement  of 
public  nuisance,  viz.,  the  remedy  by  indictment  or  information. 
In  such  a  proceeding,  judgment  can  be  given  for  the  abatement 
and  removal  of  the  nuisance.  1  Bish.  Cr.  L.,  7th  ed., «.  1079 ;  2  iJ., 
8.  1285.  Such  a  proceeding  differs  from  the  present  proceeding 
(a  bill  in  equity  m  the  name  of  the  attorney-general)  only  in 
name  or  form,  and  not  in  substance.  The  remedy  by  information, 
though  criminal  in  form,  is  in  substance  a  civil  proceeding.  Reg,  v. 
Stephens,  L.  R.  1  Q.  B.  702,  708-710 ;  1  Bish.  Cr.  L.,  7th  ed.,  s.  1074. 

In  1792,  and  for  at  least  sixteen  years  prior  thereto,  there  was 
no  court  competent  to  try  the  question  of  public  nuisance  without 
a  jury;  and,  on  the  other  hand,  there  was,  during  all  that  time,  a 
court  in  which  this  question  was  triable  by  jury.  How  then  can 
this  question  now  be  tried  without  the  defendants'  having  a  con- 
stitutional right  to  a  jury  ?  Those  jurists  who  maintain  that  the 
constitution  does  not  extend  or  enlarge  the  right  of  trial  by  jury, 
all  admit  that  the  constitution  does  at  least  preserve  and  guaran- 
tee this  right  in  all  controversies  which  it  was  the  common  practice 
to  try  by  jury  at  the  time  of  the  adoption  of  the  constitution. 
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We  have  been  arguing  that,  even  if  there  is  no  constitutional 
right  of  jury  trial  in  equity  causes  in  general,  yet  the  case  at  bar 
stands  on  exceptional  grounds  and  comes  within  the  constitutional 
guaranty.  We  have  contended  that,  altliough  there  may  not  be  a 
constitutional  right  of  jury  trial  in  all  equity  cases,  yet  thei^e  is 
such  a  constitutional  right  in  equity  cases  like  the  present.  Now 
we  propose  to  take  a  much  broader  ground,  viz.,  that  there  is  a 
constitutional  right  of  jury  trial  in  equity  cases  generally. 

This  question  has  been  decided  both  ways  by  the  courts  of  this 
state.  There  was  no  opportunity  to  raise  the  question  until  after  the 
passage  of  the  act  of  1832,  which  was  the  first  statute  conferring  gen- 
eral equity  jurisdiction  on  our  supreme  court.  That  act  was  drawn 
by  the  late  Hon.  Joel  Parker,  and  the  question  as  to  the  right  of  a 
jui"y  trial  in  equity  was  first  raised  when  Judge  Parker  was  chief- 
justice,  and  was  decided  in  an  opinion  given  by  him.  In  1838,  in 
Marston  v.  Bracket^  9  N.  H.  336,  349,  it  was  held  that  a  defendant 
in  chancery  has  a  constitutional  right  to  have  matters  of  fact  tried 
by  a  jury.  Nearly  forty  years  later,  in  1876,  the  contrary  doctrine 
was  held  in  Bellows  v.  Bellows^  58  N.  H.  60.  In  neither  opinion  is 
there  any  statement  of  reasons.  The  later  opinion  refers  to  and  is 
supported  by  various  dicta  of  Judge  Ladd  in  55  and  67  N.  H.,  but 
it  does  not  refer  to  any  decision  in  point.  In  view  of  the  immense 
importance  of  the  question,  the  conflict  of  judicial  decisions,  and 
the  absence  of  any  authoritative  statement  of- the  argument  in 
favor  of  the  later  doctrine,  we  have  felt  at  liberty  to  argue  the 
matter  at  the  present  time.  The  constitution  has  not,  like  the 
General  Laws,  been  reenacted  as  a  whole,  either  in  1877  or  1889, 
and  hence  there  is  no  ground  for  arguing  that  this  clause  must 
necessarily  bear  the  latest  judicial  construction. 

It  is  due  to  Judge  Ladd  (who  is  my  associate  in  this  case)  to  say 
that  he  did  not  suggest  raising  this  particular  point  in  the  present 
litigation.  The  point  is  presented  by  me  on  my  own  responsibility, 
after  ascertaining  from  Judge  Ladd  that  he  does  not  make  any  per- 
sonal objection  to  this  course. 

The  New  Hampshire  constitutional  guaranty  of  jury  trial  has 
sometimes  been  read  backwards.  To  use  a  homely  phrase,  it  has 
been  "  turned  t'other  end  to."  The  exception  has  been  mistaken 
for  the  general  rule,  and  the  general  rule  has  been  mistaken  for  the 
exception.  The  20th  article  of  the  Bill  of  Rights  has  been  con- 
strued as  if  it  read  thus  :  *'  There  shall  be  no  right  of  trial  by  jury 
except  in  cases  where  that  mode  of  trial  has  heretofore  been  com- 
monly practised."  Such,  however,  is  not  the  language  of  the  con- 
stitution. That  instrument,  in  effect,  says  that  there  shall  be  trial 
by  jury  in  all  cases,  except  those  which  it  has  heretofore  been  the 
custom  to  try  without  a  jury.  In  other  words,  trial  by  jury  is  the 
rule,  and  trial  without  jury  the  exception.  A  litigant  in  New 
Hampshire,  who  claims  that  a  particular  controversy  is  triable 
without  a  jury,  must  establish  the  historical  fact  that  it  was  the 
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practice  in  New  Hampshire,  in  1792,  to  try  such  a  controversy  with- 
out a  jury.  On  the  other  hand,  the  party  claiming  a  jury  trial 
need  not  show  that  it  was  the  use  and  practice  in  New  Hampshire, 
in  1792,  to  try  such  a  contoversy  by  jury.  The  burden  is  on  the 
pai-ty  denying  the  right,  to  show  that  it  was  the  use  and  practice 
here  at  that  time  to  try  such  a  case  without  a  juiy.  He  cannot 
bring  himself  within  the  exception,  by  showing  that  in  New 
Hampshire,  at  the  time  of  the  adoption  of  the  constitution,  the 
case  now  at  bar  could  not  have  been  tried  at  all,  neither  at  law  or 
equity ;  for,  if  the  case  were  not  then  triable  at  all,  it  cannot  be 
said  that  the  practice  and  use  were  to  try  it  without  a  jury.  The 
case  would  fall  within  the  general  rule,  and  not  within  the  ex- 
ception. 

The  difiference  on  this  matter  of  jury  trial  between  the  New  Hamp- 
shire constitution  and  the  constitutions  of  most  of  the  other  states 
is  very  marked.  Take,  for  instance,  the  constitution  of  New  York : 
"  The  trial  by  jury  in  all  cases  in  which  it  has  been  heretofore  used 
shall  remain  inviolate  forever."  As  to  such  a  provision,  it  may  be 
true  that  it  does  not  create  nor  enlarge  the  right  of  trial  by  jury ; 
that  it  does  not  extend  the  right  to  cases  not  before  within  its  oper- 
ation. It  simply  retains  and  preserves  it  inviolate  in  those  classes 
of  cases  in  which  it  existed  at  the  time  of  the  adoption  of  the  con- 
stitution. A  clause  almost  identical  with  this  New  York  provision 
was  submitted  to  the  people  of  New  Hampshire  in  1779,  and  disap- 
proved. The  constitution  then  submitted  and  rejected,  contained 
the  following  clause :  *'  The  right  of  trial  by  jury  in  all  cases  as 
heretofore  used  in  this  state,  shall  be  preserved  inviolate  forever." 
9  Prov.  Pap.  888.  But  the  present  constitution  of  New  Hampshire 
was  framed  with  an  entirely  different  purpose.  It  reads  very  dif- 
ferently from  the  rejected  constitution  of  1779.  It  was  the  obvious 
intention  of  the  present  constitution  to  provide  for  the  right  of 
jury  trial  in  all  future  controversies  and  in  respect  to  all  rights  of 
action  which  might  thereafter  be  created,  just  as  fully  as  in  all 
controversies  where  a  jury  trial  was  then  customary.  The  constitu- 
tion was  intended  to  provide  for  the  future  as  well  as  for  the  present. 
With  the  exception  of  those  cases  which  it  was  then  the  use  and 
practice  to  dispose  of  without  a  jury,  the  constitution  guarantees  a 
jury  trial  as  to  all  rights  thereafter  in  dispute,  whether  those  rights 
existed  in  1792  under  the  common  law  and  the  statutes  then  in 
force,  or  arose  afterwards  from  time  to  time  out  of  subsequent 
legislation.  All  such  rights,  whether  then  existing  or  thereafter 
arising,  would  come  under  the  protection  of  this  constitutional 
guaranty. 

Do  controversies  triable  in  equity  fall  within  the  general  rule,  or 
within  the  exception  ?  We  will  consider  the  exception  fully  ; — but 
first  let  us  ask.  How  would  the  case  stand  if  there  were  no  clause  of 
exception  ?  The  language  of  the  general  rule  is  exceeding  broad  : 
**  All  controversies  concerning  property,"  and  "  all  suits  between 
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two  or  more  persons."  These  words  were  carefully  chosen  as  de- 
scribing and  including  all  possible  litigation  of  a  civil  nature, — pro- 
ceedings in  rem  as  well  as  proceedings  in  personam.  A  private  suit 
in  equity  is  generally  a  controversy  concerning  a  right  of  property  ; 
and  it  is  always  a  suit  between  two  or  more  persons.  See  7  Pick. 
868.  If  the  framers  of  the  constitution  of  1792  had  intended  to 
guarantee  the  right  only  in  suits  at  common  law,  they  would  natu- 
rally have  expressed  that  meaning  in  distinct  language.  They 
would  have  copied  the  7th  amendment  to  the  constitution  of  the 
United  States,  which  reads  thus  :  ^^  In  suits  at  common  law,  where 
the  value  in  controversy  shall  exceed  twenty  dollai*s,  the  right  of 
trial  by  jury  shall  be  preserved,"  &c.  This  amendment  was  pro- 
posed by  the  first  U.  S.  congress  in  1789,  and  had  just  been  adopted 
by  the  state  legislatures.  It  must  have  been  well  known  to  the 
members  of  the  New  Hampshire  constitutional  convention,  which 
met  less  than  three  years  thereafter. 

Place  the  two  provisions  in  parallel  columns,  and  let  any  man  say 
whether  the  general  rule  in  the  New  Hampshire  constitution  does 
not  have  a  far  wider  range  than  the  carefully  limited  language  of 
the  Federal  constitution : 


Amendment  to  U.  S.  constitu- 
tion, Art.  VII : 

"  In  suits  at  common-law  .  . 
the  right  of  trial  by  jury  shall  be 
preserved     .     ." 


New  Hampshire  constitution, 
Billof  Rights,  Art.  XX: 

"  In  all  controversies  concern- 
ing property,  and  all  suits  be- 
tween two  or  more  persons,  .  . 
the  parties  have  a  right  to  trial 
by  jury     .     ." 


So  much  for  the  construction  which  would  be  put  upon  the  New 
Hampshire  constitution,  if  the  general  rule  stood  alone,  without  the 
exception.  And,  by  the  way,  we  ought  to  mark  the  fact  (stated  by 
counsel  in  142  Mass.  174)  that  in  the  convention  framing  the 
Massachusetts  constitution,  from  which  New  Hampshire  copied 
the  substance  of  this  provision,  the  first  draft  introduced  entirely 
omitted  the  excepting  clause,  which  was  afterwards  added  by  the 
committee.     (Jour.  Con.  1779-80,  152,  cited  in  142  Mass.  174.) 

The  next  question  is.  Does  the  exception  include  cases  in  equi- 
ty? Note,  at  the  outset,  that  there  is  no  ground  for  putting  any 
forced  construction  on  the  language  of  this  exception.  There  is 
no  room  to  argue  that  the  exception  will  be  meaningless  or  totally 
ineffectual,  unless  it  shall  be  construed  as  including  cases  in  equity. 
The  exception  has  ample  force  and  application  in  other  directions. 
Without  enumerating  all  the  matters  which  fall  within  its  scope, 
it  is  sufficient  now  to  allude  to  probate  causes  as  admittedly  coming 
under  it.  Nor  is  there  any  reason  to  suppose  that  the  people  of 
1792  entertained  a  prejudice  against  trial  by  jury,  and  must  there- 
fore have  intended  this  seemingly  narrow  exception  to  have  an 
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unnaturally  wide  scope.  Such  a  supposition  would  be  contradicted 
by  the  most  solemn  declarations  of  that  generation.  One  of  the 
grievances  against  the  British  crown,  enumerated  in  the  Declarar 
tion  of  Independence,  was  "  for  depriving  us  in  many  cases  of  the 
benefits  of  trial  by  jury."  And  in  the  constitution  of  1792,  the 
very  next  article  to  the  one  now  under  consideration  speaks  of 
"  the  inestimable  privilege  of  trial  by  jury."  See,  also,  the  obser- 
vations of  Ladd^  J.,  57  N.  H.  79.  Our  construction  of  the  excep- 
tion is,  that  it  refers  to  the  use  and  practice  existing  in  New 
Hampshire  in  1792, — not  to  the  use  and  practice  existing  in  some 
other  jurisdiction  in  1792,  nor  to  the  use  and  practice  existing  in 
New  Hampshire  at  some  antecedent  date. 

If  this  construction  be  correct  (and  we  shall  have  something  to 
say  on  that  head  by  and  by),  the  next  question  is,  whether  equity 
cases  were  among  the  cases  which  it  was  the  practice  in  New 
Hampshire  in  1792  to  try  without  a  jury.  The  answer  to  this 
historical  question  does  not  admit  of  doubt.  Equity  causes  were 
not  tried  without  a  jury  in  New  Hampshire  in  1792,  for  they  were 
not  then  triable  at  all  in  this  state.  The  statute  book  shows  that 
the  last  semblance  of  an  equity  court  was  abolished  in  1776.  If 
any  court  ever  had  equity  jurisdiction,  it  was  the  old  court  of  ap- 
peals, composed  of  the  governor  and  council.  This  court  was 
abolished  June  28,  1776.  (S^e  57  N.  H.  67,  and  1  Farmer's  Bel- 
knap 368.)  There  had  therefore  been  no  possibility  of  trying 
equity  causes  in  New  Hampshire  for  sixteen  years  prior  to  the 
adoption  of  the  constitution.  And  it  is  an  historical  fact,  proved 
by  the  independent  investigations  of  two  competent  lawyers,  that 
there  had  been  no  actual  exercise  of  equity  jurisdiction  in  New 
Hampshire  for  at  least  half  a  century  prior  to  1792.  We  may 
add,  that  in  our  belief  there  had  been  no  exercise  of  such  jurisdic- 
tion for  a  much  longer  period. 

So  far  as  we  are  aware,  no  instance  has  been  cited  of  the  actual 
exercise  of  chancery  jurisdiction  in  New  Hampshire  later  than  the 
year  1700.  In  the  seventeenth  century  there  was  something  of 
the  sort.  Robert  Mason  is  understood  to  have  been  appointed 
chancellor,  and  bills  in  equity  were  heard  before  him.  1  Prov. 
Pap.  474,"  502,  503.  Later,  in  1692,  an  act  was  passed  giving 
equity  jurisdiction  to  the  governor  and  council,  who  composed  the 
court  of  appeals,  and  constituting  them  a  "  high  court  of  chancery.'* 
See  27  N.  H.  512.  .  But,  so  far  as  we  know,  there  is  no  evidence 
that  this  jurisdiction  was  ever  exercised  after  the  year  1700,  if 
indeed  to  so  late  a  date  as  that.  The  latest  document  we  have 
seen  from  which  it  could  be  inferred  that  chancery  jurisdiction 
was  actually  exercised,  is  a  letter  from  the  Lords  Commissioners 
for  Trade  and  Plantations  to  the  Earl  of  Bellomont,  dated  April 
20,  1701.  2  Prov.  Pap.  342.  This  letter  refers  to  "diverse  com- 
plaints  of  irregularities  of  the  courts  of  chancery  in  his  Majesty's 
Plantations."     But  inasmuch  as  Bellomont  was  governor  of  other 


Digitized  byCjOOQlC 


828  LUMBER  CO.  v.  COMPANY.  [Grafton, 

provinces  besides  New  Hampshire  (1  Farmer's  Belknap  163),  the 
complaint  may  have  had  regard  to  what  took  place  in  another 
province  («.  </.,  New  York) ;  and,  at  all  events,  the  complaint 
probably  related  to  facts  transpiring  not  later  than  the  year  1700. 
The  name  ''  court  of  chancery"  was  undoubtedly  usecl  in  New 
Hampshire  at  dates  subsequent  to  1700.  Thus,  the  provincial 
house  of  representatives,  in  1727- 28,  makes  mention  of  "the  court, 
sometimes  called  a  court  of  appeals,  and  sometimes  the  court  of 
chancery."  57  N.  H.  64.  And  Mr.  Shirley  says  that  the  records 
of  the  governor  and  council  '*  were  indifferently  termed  the  records 
of  the  court  of  appeals  and  of  the  court  of  chancery."  57  N.  H. 
60.  But  the  material  question  here  is,  not  how  long  the  governor 
and  council  continued  to  be  styled  a  court  of  chancery,  but  how 
long  did  they  actually  exercise  chancery  jurisdiction.  The  actual 
use  and  practice  is  the  essential  point  of  inquiry. 

Judge  BelU  in  27  N.  H.  512,  says, — "  It  is  supposed  that  the  gov- 
ernor and  council,  who  composed  the  court  of  appeals,  continued 
to  exercise  chancery  powers  till  the  Revolution."  But  this  "  sup- 
position" is  the  exact  opposite  of  the  actual  fact.  As  to  the  long 
period  from  1742  to  the  Revolution,  we  have  positive  knowledge 
that  the  governor  and  council  did  not  exercise  chancery  powers. 
Their  records  during  that  period  are  extant.  These  records,  from 
1742  to  1774,  have  been  examined  by  two  New  Hampshire  lawyers, 
each  investigating  independently  of  the  other.  The  result  of  both 
investigations  is,  that  during  this  period  there  were  no  equity 
causes  (in  the  proper  sense  of  that  terra)  heard  before  that  tribu- 
nal. The  two  lawyers  referred  to  are  our  recently  deceased 
brother,  John  M.  Shirley,  Esq.,  and  the  late  Chief- Justice  Smith. 
Mr.  Shirley's  very  explicit  testimony  is  given  in  his  argument  in 
Perkins  v.  Scott^  57  N.  H.  60.  Chief- Justice  Smith  appeai*s  to 
have  made  an  abstract  of  all  noteworthy  causes  heard  before  the 
governor  and  council  during  those  years  ;  and  these  abstracts  were 
recorded  by  him  in  a  volume  which  is  now  in  my  possession,  and 
which  is  at  the  service  of  the  plaintiffs'  counsel  and  of  the  court. 
There  is  just  one  case  (^Rex  v.  Sherburne^  7  MS.  Rep.  131 ;  MS. 
Dig.  259,  s.  4 ;  1366)  in  reference  to  which  the  word  "  equity  "  is 
applied  by  Judge  Smith  in  his  index;  but  the  slightest' examina- 
tion of  his  abstract  shows  that  it  was  not  an  equity  case  in  the 
proper  sense  at  all,  and  also  shows  how  he  came  to  apply  that  term 
to  it.  It  was  a  suit  to  enforce  a  preference  in  favor  of  the  crown, 
in  collecting  a  debt  alleged  to  be  due  the  crown  from  the  insolvent 
estate  of  a  deceased  person ;  a  claim  which  would  have  been  cog- 
nizable on  the  so  called  "  equity  side  "  of  the  court  of  exchequer 
in  England.  3  Black  Com.  44-46.  The  suit  was  not  brought 
before  the  governor  and  council  in  the  first  instance  (as  a  chancery 
case  must  have  been) ;  but  was  originally  brought  before  the  supe- 
rior court,  on  the  theory  that  that  court  had  the  same  jurisdiction 
in  renpect  to  demands  due  the  crown  as  the  court  of  exchequer 
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had  in  England.  The  case  was  tried  by  jury  in  the  superior  court, 
and  then  taken  before  the  governor  and  council  on  appeal,  just  as  any 
other  case  might  have  been.  Mr.  Shirley  also  examined  the 
records  of  the  governor  and  council  from  1699  to  1716,  and  foimd 
a  total  absence  of  chancery  proceedings.  He  also  notes  the  fact 
that  the  chancery  court  attempted  to  be  established  in  Massachu- 
setts in  1692  never  exercised  chancery  jurisdiction.  In  those  days 
New  Hampshire  largely  followed  the  lead  of  the  more  populous 
and  wealthy  province  on  its  southern  border.  It  seems  exceed- 
ingly improbable  that  a  court  of  equity  was  kept  in  active  existence 
here  for  a  centurv  after  it  ceased  to  exist  in  Massachusetts.  See 
67  N.  H.  68,  69.  ^ 

But  this  is  not  all.  There  is  still  more  evidence  to  show  that 
the  chancerv  jurisdiction  of  the  governor  and  council,  if  not  in 
terms  abolislied,  had  become  so  entirely  obsolete  that  nobody  sup- 
posed it  to  be  capable  of  exercise.  In  1773  a  committee  of  the 
English  privy  council  reported  that  no  court  of  chancery  existed  in 
New  Hampshire.  2  Belknap  279,  ed.  of  1812 ;  1  Farmer's  Bel- 
knap  347.  And  the  governor  and  council  themselves,  the  very 
next  year,  seemed  to  have  practically  affirmed  the  same  doctrine. 
It  must  be  remembered  that  if  that  tribunal  had  any  equity  juris- 
diction, it  was  original  jurisdiction.  No  other  kind  of  equity  juris- 
diction was  attempted  to  be  conferred  on  them  by  the  act  of  1692. 
Yet  they  held  in  1774  that  they  had  no  original  jurisdiction  of  any 
kind  whatever.  At  the  May  term,  1774,  in  George  WentwortKs  Case 
(a  request  to  issue  a  mandate  to  the  superior  court),  the  governor 
and  council  decided  that  ^'  this  court  have  no  jurisdiction  of  any 
causes  but  such  as  are  brought  before  them  by  appeal."  See  state- 
ment in  67  N.  H.  64,  and  also  in  7  MS.  Rep.  145 ; — ^see,  also.  Mr. 
Shirley's  statement  of  the  case  of  Livius  v.  Moffatt^  in  1768-'69 ; 
67  N.  H.  68,  64. 

How  thoit)ughly  obsolete  the  nominal  chancery  jurisdiction  had 
become  is  apparent  from  the  circumstance  that  the  ablest  lawyers 
of  the  generation  immediately  following  the  Revolution  were 
totally  ignorant  of  the  fact  that  any  attempt  had  ever  been  made 
in  New  Hampshire  to  exercise  such  jurisdiction.  Hon.  Samuel 
Bell,  judge  and  governor,  was  certainly  one  of  the  leading  mem- 
bers of  the  bar  of  that  day.  In  his  gubernatorial  message  to  the 
legislature  in  1821,  he  said, — ''  Our  ancestors,  who  adopted  in  gen- 
eral the  laws  of  that  country  from  which  they  originated  as  a  basis 
of  their  code,  omitted  to  introduce  into  practice  that  part  of  the 
system  which  appertains  to  chancery  jurisdiction."  Up  to  the 
delivery  of  the  opinion  of  Governor  Bell's  son  (the  late  Judge 
Samuel  D.  Bell)  in  1853,  in  the  case  of  Wells  v.  Pierce^  we  are 
not  aware  that  anybody  had  ever  advanced  a  different  opinion 
from  that  expressed  by  Governor  Bell  in  his  message  in  1821, 
which  we  have  just  quoted. 

The  learned  author  of  Dane's  Abridgment,  published  in  1824, 
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says  (vol.  7,  616)  that  "  the  equity  or  chancery  system  of  Eng- 
land .  .  .  has  ever  been  almost  wholly  excluded  from  New 
England  and  Pennsylvania."  So  far,  he  says,  "  as  any  powers  in 
equity  have  ever  been  exercised  in  these  colonies  and  states,  they 
have  been  sparingly  granted  in  a  very  few  cases  by  their  several 
legislatures  to  their  courts  of  law."  Again,  p,  518,  he  says  that 
the  early  settlers  were  not  much  disposed  to  establish  a  code  of 
equity  distinct  from  common  law  ;  and  that  in  New  England  no^;h- 
ing  was  done."  but  only  to  vest  in  the  law  courts,  with  jealousy 
and  by  little  and  little,  powers  in  equity  to  soften  the  unyielding 
spirit  of  the  law."  So  Bellows^  J.,  4o  N.  H.  886,  says  that  in 
New  England  "  courts  of  chancery  have  been,  until  a  comparatively 
recent  period,  regarded  with  jealousy." 

The  foregoing  historical,  facts,  as  to  the  non-exercise  of  equity 
jurisdiction  in  New  Hampshire,  render  it  very  clear  that  equity 
causes  do  not  fall  within  the  exception  to  the  constitutional  guar- 
anty of  jury  trial,  unless  that  exception  is  to  receive  a  very  sin- 
gular interpretation.  In  order  to  bring  equity  cases  within  its 
teims,  it  is  necessary  to  contend  that  the  phrase  ••*  heretofore  other- 
wise used  and  practised "  refers  to  practice  in  some  jurisdiction 
other  than  New  Hampshire;  or  else  that  it  refers  to  a  former 
practice  in  New  Hampshire  which  had  entirely  ceased  long  before 
the  adoption  of  the  constitution.  Neither  of  these  interpretations 
is  tenable.  There  can  be  no  reasonable  doubt  as  to  the  when  and 
the  where,  the  time  and  the  place,  alluded  to  in  the  words  "  hereto- 
fore otherwise  used  and  practised."  The  place  of  practice  was  New 
Hampshire,  not  New  York  or  England.  The  time  of  practice  was 
the  date  when  the  constitution  was  submitted  for  adoption,  not  a 
date  fifty  or  a  hundred  years  anterior.  As  to  place,  the  natural 
construction  of  the  exception  would  refer  it  to  the  local  practice  in 
New  Hampshire.  Any  construction  which  refers  it  to  the  pmctice 
in  England,  or  to  the  practice  in  other  states  of  the  Union,  would 
involve  serious  difficulties.  Suppose,  for  instance,  that  in  a  partic- 
ular kind  of  controversy  trial  by  jury  had  been  practised  in  New 
Hampshire,  but  that  in  England  it  had  been  the  practice  to  try 
that  class  of  cases  without  a  jury:  now  if  the  exception  of  cases 
"  heretofore  otherwise  used  and  practised  "  refers  to  and  includes 
the  English  practice,  this  case  falls  within  the  exception,  and  the 
constitution  does  not  guarantee  a  jury  trial.  The  effect  is,  that  a 
citizen  of  New  Hampshire  may  be  constitutionally  deprived  of  a 

Jury  trial,  although  such  a  mode  of  trial  was  invariably  enjoyed  in 
•few  Hampshire  in  this  class  of  cases  up  to  the  very  moment  of 
the  adoption  of  the  constitution ;  in  other  words,  the  constitution 
reduces  New  Hampshire  to  the  English  level. 

Equally  strong  objections  exist  to  construing  the  exception  as 
referring  to  the  practice  in  other  states  of  the  Union.  Upon  that 
construction,  the  rule  would  be  swallowed  up  in  the  exception. 
It  has  been  said,  and  we  think  with  considerable  truth,  that  this 
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construction  "would  deny  to  the  defendant  his  right  of  jury  trial 
in  almost  every  case."  There  was  then  great  "  diversity  of  prac- 
tice "  among  the  different  states  as  to  trial  by  jury.  Some  states 
denied  it  in  one  case,  and  some  in  another.  To  except  from  the 
constitutional  guaranty  all  the  cases  in  which  the  right  had  ever 
been  denied  in  any  state  might  have  resulted  in  leaving  few,  or  no, 
cases  to  come  within  the  operation  of  the  general  guaranty.  In 
thS  Massachusetts  convention  of  1788,  while  debating  the  adoption 
of  the  Federal  constitution,  a  wish  was  expressed  to  insert  in  that 
constitution  a  provision  for  jury  trial  with  an  exception  similar  to 
that  we  are  now  considering.  But  to  this  it  was  answered,  that 
"  the  exception  of  all  cases  where  a  jury  have  not  heretofore  been 
used  would  include  almost  all  cases  that  could  be  mentioned,  when 
applied  to  all  the  states,  for  they  have  severally  differed  in  the 
kinds  of  causes  which  they  have  tried  without  a  jury."  2  Elliott's 
Debates  114.  So  in  the  Federal  •convention  of  1787,  when  it  was 
proposed  to  provide  that  "  trial  by  jury  shall  be  preserved  as  usual 
in  civil  cases,"  the  objection  was  raised  that  trial  by  jury  "  is  U9ual 
in  different  cases  in  different  states."     5  Elliott's  Debates  650. 

But  this  20th  article  of  the  Bill  of  Rights  contains  internal  evi- 
dence, of  the  most  conclusive  description,  that  the  practice  intended 
to  be  referred  to  fs  the  practice  of  New  Hampshire,  and  not  the 
practice  of  England  or  of  New  York.  This  article  gives  power  to 
the  legislature  hereafter  to  dispense  with  a  jury,  if  it  sees  fit,  *'  in 
cases  arising  on  the  high  seas  and  such  as  relate  to  mariners' 
wages."  Of  course,  therefore,  the  framers  of  the  constitution  did 
not  understand  that  these  admiralty  cases  were  already  excepted 
under  the  words  "  cases  heretofore  otherwise  used  and  practised." 
But  they  would  have  been  so  excepted  if  the  exception  had  been 
intended  to  refer  to  the  practice  then  existing  in  England,  and  not 
to  the  practice  then  existing  in  New  Hampshire.  At  that  time  it 
was  the  practice  to  try  admiralty  cases  without  a  jury  in  England, 
and  in  some  of  the  United  States  (1  Kent  Com.  372,  376) ;  but  it 
was  the  practice  in  New  Hampshire  to  try  this  class  of  cases  by 
jury.  Does  not  this  reference  to  admiralty  cases,  as  coming  within 
the  constitutional  guaranty  and  not  within  the  exception,  clearly 
prove  that  the  framers  of  the  constitution  meant  to  except  only 
those  cases  which  it  was  the  New  Hampshire  practice  to  try  with- 
out a  jury, — not  those  cases  which  it  was  the  Engli%h  practice  to 
try  without  a  jury?  If  admiralty  cases  were  understood  to  fall 
within  the  exception,  then  the  power  specially  given  to  the  legis- 
lature to  dispense  with  a  jury  in  such  cases  was  entirely  supei-flu- 
ous. 

The  time,  or  date,  of  the  practice  referred  to  in  the  exception 
is  as  unmistakable  as  the  place  of  the  practice.  "Heretofore" 
means  **at  and  immediately  preceding"  the  time  of  adopting  the 
constitution.  It  does  not  refer  to  a  practice  which  had  then  been 
completely  disused  for  at  least  half  a  century ;  a  practice  which 
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had  become  so  completely  obsolete  that  the  ablest  lawyers  of  the 
day  were  not  aware  that  it  had  ever  existed.  In  7  Pick.  3o8, 
Parker^  C.  J.,  said,  as  to  this  point,  under  the  Massachusetts  con- 
stitution,— "  We  are  inclined  to  think  that  the  word  '  heretofore,' 
in  the  exception,  could  hardly  be  applicable  to  a  practice  which 
had  ceased  to  exist  nearly  a  century  before  the  constitution  was 
adopted." 

There  is  a  direct  decision  of  this  court  to  the  point  that  this 
clause  looks  to  the  practice  at  the  time  of  the  adoption  of  the  con- 
stitution, and  not  to  the  practice  at  any  previous  date.  This  was  the 
ratio  decidendi  in  Baker  v.  Holdemess^  26  N.  H.  110,  114.  The 
controversy  there  in  question  was  one  of  a  class  which  had  been 
tried  by  jury  up  to  the  year  1786,  and  tried  without  a  jury  from 
1786  to  1792.  It  was  held,  that  the  constitution  did  not  guarantee 
the  right  of  jury  trial  in  such  a  case,  inasmuch  as  at  the  time  of 
the  adoption  of  the  constitution  it  was  the  use  and  practice  to  try 
such  a  case  without  a  jury.  The  test  adopted  was  the  practice 
existing  in  1792,  and  not  the  practice  in  1786  and  for  many  years 
before  that  date.  (Whether  the  practice  of  dispensing  with  a  jury 
in  that  class  of  controversies  from  1786  to  1792  was  or  was  not  a 
violation  of  the  Constitution  of  1784,  is  a  matter  which  does  not 
concern  our  present  inquiry.) 

The  same  test  which  was  applied  in  Baker  v.  Hblderness  was  also 
applied  (with  the  opposite  practical  result)  in  Copp  v.  Henniker^  55 
N.  H.  179, 191, 192.  We  are  aware  that  this  case  has  recently  been 
overruled ;  but  the  reversal  was  not  placed  upon  a  ground  which 
throws  any  doubt  upon  the  particular  reasoning  for  which  we  now 
cite  that  opinion.  JLadd^  J.,  there  said,  that  if  the  practice  up  to 
1786  was  to  try  a  particular  class  of  cases  without  a  jury,  and  that 
practice  was  changed  in  1786  so  as  to  try  such  cases  with  a  jury, 
and  this  latter  practice  continued  from  1786  to  1792,  then  the  con- 
stitution of  1792  ^arantees  the  right  of  jury  trial  in  that  class  of 
cases.  He  expressly  says  that  "  the  right  to  a  trial  by  jury,  existing 
in  this  class  of  cases  from  1786  to  the  adoption  of  the  constitution, 
does  not  leave  this  class  among  the  cases  in  which  it  has  been  ^  here- 
tofore otherwise  used  and  practised,'  but  shows  it  to  be  among  the 
cases  in  which  this  mode  of  procedure  is  to  be  held  sacred."  In  a 
word,  the  test  is  the  practice  in  1792,  and  not  the  practice  from 
1719  to  1786. 

If  we  are  to  adopt  the  other  construction, — if  we  are  to  say  that 
the  phrase  ^^  heretofore  otherwise  used  and  practised,"  instead  of  be- 
ing confined  to  the  practice  existing  in  1792,  refers  to  and  includes 
any  practice  which  had  ever  prevailed,  at  any  time,  from  the  first 
settlement  in  1623, — then  what  is  to  hinder  the  legislature,  to-day, 
from  enacting  that  in  all  important  cases  there  shall  be  a  right  of 
appeal  from  the  jury  courts  to  a  higher  tribunal,  and  that  all  ques- 
tions of  fact  shall  be  decided  in  this  appellate  court  without  a  jury? 
Such  was  the  law  and  practice  for  nearly  a  century  prior  to  1776. 
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If  the  exception  in  the  constitution  is  not  limited  to  the  practice  in 
1792,  but  includes  all  cases  which  there  was  ever  at  any  previous 
time  a  practice  to  try  without  jury,  why  does  not  the  constitution 
permit  the  legislature  to  resuscitate  the  old  court  of  appeals,  or  cre- 
ate a  new  judicial  tribunal  equivalent  thereto  ?  Of  course,  no  sane 
man  supposes  that  the  constitution  intended  to  permit  any  such 
performance,  but  we  put  the  case  as  a  reductio  ad  abaurdum  of  the 
theory  we  are  combating.  The  true  doctrine  is  that  endorsed  by 
Foster^  J.,  in  Kincj  v.  Hopkins^  57  N.  H.  334,  355 :  "  .  .  that 
the  repeal  o.f  the  right  of  appeal  to  the  governor  and  to  the  king  at 
the  beginning  of  the  Revolution,  and  the  continued  abolition  of 
such  appeals  from  1776  to  1792,  leaves  the  constitution  to  be  con- 
strued as  if  no  such  right  of  appeal  had  ever  existed."  By  parity 
of  reasoning,  it  would  seem  that  the  abolition  in  1776  (if  not 
earlier)  of  a  merely  nominal  court  of  chancei-y  ought  to  leave  the 
constitution  to  be  construed  as  if  no  such  court  had  ever  existed. 

It  is  said  by  Judge  Bell,  in  27  N.  H.  512,  that  '*  Equity,  as  a 
great  branch  of  the  law  of  their  native  country,  was  brought  over 
by  the  colonists,  and  has  always  existed  as  part  of  the  common  law 
in  its  broadest  sense  in  New  Hampshire."  There  is  a  sense  in 
which  this  statement  is  true,  and  another  sense  in  which  it  is  not 
true.  There  is  an  obvious  distinction  between  principle  and  pro- 
cedure. Those  principles  of  equity  which  can  be  completely 
adopted  and  carried  into  execution  by  a  court  of  common  law,  are, 
and  always  have  been,  part  of  the  common  law  of  New  Hampshire* 
But  the  peculiar  procedure  of  equity  was  not  part  of  the  common 
law  of  New  Hampshire  at  the  time  of  the  adoption  of  the  constitu- 
tion, and  cannot  now  be  made  so,  except  so  far  as  this  procedure  is 
consistent  with  constitutional  provisions.  Equity  procedure  can  be 
introduced  by  the  legislature  only  in  subordination  to  the  constitu- 
tion ;  not  as  a  superior  external  force,  suspending  or  overriding 
that  instrument.  The  generation  which  adopted  the  constitution 
was  not  enthusiastically  in  favor  of  establishing  a  court  of  equity, 
even  under  the  most  explicit  constitutional  restrictions.  Among 
the  amendments  proposed  in  1791-'92  was  one  (No.  57)  providing 
for  the  establishment  of  a  court  of  equity.  This  amendment  was 
accompanied  by  an  express  proviso  that  "  no  power  shall  be  granted 
to  any  such  court  incompatible  with  the  Bill  of  Rights  and  con- 
stitution," and  was  prefaced  by  a  hint  that  the  establishment  of  a 
court  of  equity  might  serve  the  purpose  of  leaving  no  excuse  for 
legislative  or  executive  usurpation  of  judicial  functions.  The 
amendment,  in  full,  was  as  follows :  "  For  the  more  efifectually 
preserving  the  proper  separation  of  the  three  great  powers  of  gov- 
ernment, agreeably  to  the  37th  article  in  the  Bill  of  Rights,  the 
power  of  healing  and  deciding  in  causes  of  equity  shall  be  vested 
either  in  some  judicial  court  or  courts,  or  in  some  court  to  be 
established  specially  for  that  purpose :  Provided^  no  power  shall 
be  granted  to  any  such  courts  incompatible  with  the  Bill  of  Rights 
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and  constitution ;  and  the  powers  of  said  courts  shall  be  limited 
and  defined  by  express  laws, — and  no  suit  in  equity  shall  be  sus- 
tained where  clear  and  adequate  remedy  may  be  had  at  law."  But 
the  proposed  amendment,  though  thus  carefully  guarded,  was  not 
adopted.  It  failed  to  receive  a  two-thirds  vote  (1883  yes,  1340  no). 
10  Prov.  Pap.  123,  124,  142.  This  rejected  amendment  required 
the  establishment  of  a  court  of  equity,  or  the  conferring  of  equity 
powers  on  existing  courts.  Notwithstanding  its  rejection,  the  leg- 
islature was  undoubtedly  left  at  liberty  thereafter  to  establish  a 
court  of  equity,  which  should  proceed  in  conformity  with  the  con- 
stitution. But  there  is  no  sufficient  evidence  to  justify  the  belief 
that  the  people  intended  to  leave  the  legislature  at  liberty  to 
establish  an  equity  practice  which  should  be  in  direct  violation  of 
important  constitutional  provisions. 

Everything  that  is  peculiarly  desirable  in  a  court  of  chancery 
"  may  be  obtained  without  violating  the  constitution."  See  ai^u- 
ment  of  Richard  Fletcher,  7  Pick.  366.  '^  .  .  a  reasonable 
construction  "  of  the  constitutional  provision  "does not  require  that 
a  suit  in  chancery  shall  be  tried  just  as  a  suit  at  common  law  WQuld 
be,  and  .  .  .  there  is  no  necessity  that  the  whole  case  shall  be 
put  to  the  jury.  The  most  that  can  be  made  of  the  article  is,  that 
all  controverted  facts  deemed  essential  to  the  fair  and  full  trial  of 
the  case  shall  be  passed  upon  by  the  jury,  if  the  parties  or  either 
of  them  require  it.  And  whether  the  facts  proposed  to  be  so  tried 
are  essential  or  not,  must  of  necessity  be  determined  by  the  court. 
There  may  be  many  facts  stated  in  a  bill  and  denied  in  an  answer, 
and  also  facts  alleged  in  the  answer,  which  are  wholly  immaterial 
to  the  merits  of  the  case,  and  such  facts  the  court  may  refuse  to 
put  to  the  jury;  just  as  in  an  action  at  common  law,  if  a  party 
offers  to  prove  facts  which  are  irrelevant,  the  court  may  reject  the 
proof, — and  as  immaterial  issues,  even  after  verdict,  may  be  re- 
jected as  nugatory.  The  right  of  the  party  to  go  to  the  jury  is 
E reserved,  if  he  is  allowed  that  course  in  regard  to  all  such  facts  as 
ave  a  bearing  upon  the  issue  for  trial."  Parker^  C.  J.,  7  Pick.  368. 
Certain  constitutional  provisions  have  received  a  judicial  con- 
struction, which  gives  them  a  wider  application  than  some  of  the 
f ramers  of  the  constitution  may.  have  anticipated.  In  applying  or 
expounding  a  general  principle,  courts  have  sometimes  held  that  the 
fathers  *'  builded  better  than  they  knew."  But  this  method  of  in- 
terpretation cannot  avail  the  present  plaintiffs.  For,  if  any  such 
broad  method  of  interpretation  is  to  be  applied  here,  it  must  be 
applied  to  the  general  constitutional  guaranty  of  juiy  trial,  and  not 
to  the  exception  of  "cases  heretofore  otherwise  used  and  practised." 
The  former  is  a  broad  general  rule  or  principle,  clearly  intended  to 
have  a  wide  scope.  The  latter  is  concerned  only  with  a  matter  of 
fact.  The  ultimate  limit  of  this  exception  is  to  be  found,  not  in 
the  inherent,  expansive  power  of  a  general  principle,  but  within 
the  narrow  confines  of  an  historical  fact. 
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Edgar  Aldrich^  for  the  plaintiffs,  orally.  The  bill,  as  originally 
drawn  and  as  amended,  presents  several  distinct  and  different 
grounds  of  equitable  jurisdiction,  and  several  distinct  and  different 
reasons  why  equitable  relief  should  be  granted.  There  were  no 
allegations  of  nuisance  in  the  bill  as  originally  drawn,  and  as  amend- 
ed there  is  no  allegation  of  a  public  nuisance.  The  allegation  that 
the  plaintiffs  are  members  of  the  public  is  merely  for  the  purpose 
of  stating  their  title, — in  other  words,  for  the  purpose  of  stating 
their  right  to  use  the  water  of  the  Connecticut  river.  The  only 
allegation  as  to  nuisance  is  the  following :  '^  And  now  [March  6, 
1888]  the  plaintiffs  further  say,  that  the  acts  and  purposes  com- 
plained of  have  been  completed,  and  the  defendants  have  constructed 
a  dam  of  the  character  described,  which  is  a  nuisance,  and  should 
be  abated."  And  the  prayer  was  amended  so  as  to  call  for  abate- 
ment or  for  a  regulation  of  the  right  of  use,  as  equity  might 
require.  The  allegation  of  nuisance  was  merely  adding  a  distinct 
and  independent  ground  for  equitable  relief. 

Thereupon  the  defendants  say  by  demurrer, — "The  defendants 
say  that  the  plaintiffs'  bill  aforesaid  does  not  show  ground  for  the 
relief  prayed  for ;  and,  as  one  cause  of  demurrer  thereto,  they 
specify  and  point  out  the  allegations  in  said  bill  contained,  which 
snow  that  the  right  therein  supposed  and  charged  to  be  infringed 
by  the  defendants  is  alleged  to  be  a  public  right  in  the  use  of  the 
Connecticut  river,  and  the  grievance  therein  set  forth  and  charged 
is  the  maintenance  of  a  public  nuisance,  for  the  abatement  whereof 
a  bill  in  equity,  at  the  suit  of  a  private  person,  cannot  by  the  laws 
of  the  land  be  maintained."  So  it  will  be  seen  upon  examination 
that  the  demurrer  assumes  what  the  bill  does  not,  in  fact,  set 
foi-th  as  to  the  character  of  the  nuisance  and  the  character  of  the 
right. 

Following  this,  the  plaintiffs,  as  a  matter  of  precaution,  upon 
leave,  joined  the  attorney-general.  Now,  suppose  the  allegation  of 
nuisance  is  waived  or  stricken  out :  there  still  remain  allegations 
which  make  a  case  for  equitable  cognizance.  Or,  suppose  the 
demurrer  is  sustained  as  to  the  public  character  of  the  nuisance :  it 
is  the  same.  Upon  a  hearing,  the  use  of  the  water  may  be  regu- 
lated without  trying  the  question  of  nuisance  either  by  court  or  jury, 
because  there  is  other  merit  in  the  bill.  It  seems  to  me  that  we 
are  all  unreasonably  exerting  ourselves  to  jump  the  bridge  before 
we  get  to  it.  '*  Sufficient  unto  the  day  is  the  evil  thereof."  I  sub- 
mit that  the  case  presented  sets  forth  one  of  the  most  plain  and 
common  grounds  for  equitable  interference,  and  one  of  the  oldest 
known  to  equity  jurisprudence,  namely,  the  regulation  of  the  use 
of  water  in  which  the  parties  have  a  conceded  common  right  and 
title. 

It  will  be  seen  further  on,  that  courts  of  equity  from  time  imme- 
morial in  England,  and  in  this  country  as  long  as  courts  of  equity 
have  been  known,  have  regulated  such  use  without  the  allegation 
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or  proof  of  nuisance,  and  in  innumerable  instances  have  tried  and 
determined  the  question  of  nuisance  when  there  were  other  grounds 
for  equitable  jurisdiction  in  the  bill,  and  in  a  vast  number  of  in- 
stances have  tried  and  determined  the  question  of  water  rights  and 
of  nuisance  as  an  independent  question.  The  question  of  nuisance, 
when  you  get  to  it,  might  be  so  plain  that  the  court  would  say. 
There  can  be  no  serious  controversy  or  disputed  fact  here ;  or  the 
peril  to  life  and  property  might  be  so  imminent  as  to  warrant  the 
interference  of  the  court,  and,  from  its  inherent  common-law  power, 
might  warrant  an  order  for  its  removal. 

Extravagant  suppositions  are  sometimes  valuable  as  illustrations. 
Suppose  an  obstruction  is  erected  across  a  river  at  the  outskirts  of 
a  city,  and  it  is  plain  and  indisputable  that  it  is  unwarrantable, 
unnecessary,  and  a  nuisance,  and  it  is  known  that  an  irresistible 
flood  ten  hours  away  is  approaching,  and,  upon  encountering  this 
obstruction,  unless  a  passage-way  is  given,  will  be  stayed  just 
enough  to  give  it  uncontrollable  force,  and,  as  it  breaks  and  passes 
on,  a  hundred  thousand  lives  and  millions  of  property  may  be 
destroyed, — and  a  petition  is  filed  for  relief:  would  it  be  claimed 
that  you  must  first  try  this  question  of  right — of  nuisance — by  jury? 
"  There  are  nuisance  cases  where  final  injunctions  have  been 
granted  without  any  previous  jury  trial  of  the  questions  of  fact;  but 
the  explanation  is,  that  in  those  cases  there  were  no  disputed  ques- 
tions of  fact  for  a  jury  to  try.  The  facts  were  not  in  controversy, 
and  the  case  either  was  too  clear  for  argument,  or  else  turned  on  a 
question  of  law  which  would  not  have  been  submitted  even  if  the 
case  had  been  pending  in  a  court  of  law." 

I  am  aware  of  the  great  number  of  cases  where  it  is  said  that  the 
right  must  be  plain,  or  the  evidence  clear  and  positive,  or  the  right 
must  be  first  established  at  law,  and  I  shall  claim  further  on  that 
the  case  at  bar  is  not  of  that  class  ;  for  the  right  and  title  of  the 
parties  are  conceded,  and  established,  for  the  purpose  of  equitable 
jurisdiction,  and  the  relief  sought  merely  relates  to  the  manner  of 
the  exercise  of  the  rights.  If  there  were  a  question  of  title, — if  the 
plaintiffs'  rights  were  in  dispute,  whether  the  water  belonged  to 
him  (as  in  Bumham  v.  Kempton^  44  N.  H.  100), — this  right  would 
doubtless  have  to  be  determined  at  law,  unless  it  were  a  clear  case 
of  imminent  peril  or  of  threatened  irreparable  injury,  and  other 
exceptions,  perhaps. 

Now  we  come  to  the  case  in  hand.  What  is  it  ?  The  plaintiffs 
say, — (1)  That  the  Connecticut  river  is  a  public  highway.  This 
is  true  as  a  matter  of  law,  and  it  is  conceded  to  be  such  by  the  de- 
fendants, and  is  therefore  established.  So  there  is  no  legal  right 
in  controversy  as  to  that  phase  of  the  case.  (2)  It  is  alleged  that 
the  plaintiffs,  as  a  member  of  the  public,  have  a  right  to  use  the 
same  for  purposes  of  navigation.  This  is  conceded  by  the  defend- 
ants, and  therefore  established.  This  was  also  conceded  in  the 
oral   argument.     So  there  is  no  question  of  right  or  title  here. 


Digitized  byCjOOQlC 


December,  1889.]     LUMBER  CO.  v.  COMPANY.  337 

(3)  It  is  claimed,  on  the  other  hand,  that  the  defendants,  as 
riparian  owners,  have  a  right  to  use  the  water.  This  is  conceded — 
therefore  not  in  controversy  ;  that  is  to  say,  there  is  no  question  of 
fact  as  to  the  defendants'  right  to  use  the  water  in  question.  By 
the  answer,  certain  extraordinary  powers  of  control  are  claimed. 
Upon  these  questions  there  is  controversy;  but  they  involve  law, 
not  fact.  If  there  were  an  open  and  disputed  question  as  to 
whether  the 'Connecticut  river  were  a  public  highway,  and  if  the 
plaintiffs'  right  as  a  member  of  the  public  to  use  such  river  for 
purposes  of  navigation  were  in  dispute ;  or,  if  the  plaintiffs  claimed 
to  own  land  adjoining  a  river  not  navigable,  and  so  had  a  right  to 
use  the  water,  and  their  title  was  in  dispute, — quite  likely  such 
questions  of  disputed  rights  would  have  to  be  settled  at  law  be- 
fore a  court  of  equity  would  interfere.  But,  as  I  have  said,  all 
these  questions  of  right  are  not  in  dispute,  but  are  conceded. 

The  defendants  claim,  as  a  matter  of  law,  that  the  rights  of  the 
parties  are  equal.  This  is  a  question  of  law,  and  not  of  fact.  We 
claim  that  the  superior  right  is  in  the  member  of  the  public  hav- 
ing occasion  to  use  a  natural  highway  for  purposes  of  navigation. 
One  is  a  natural  right,  while  the  other  is  an  acquired  right.  The 
right  of  the  riparian  owner  is  subject  to  the  right  of  navigation. 
But  of  course  each  right  must  be  exercised  in  a  manner  reasonable 
to  the  other,  having  reference  to  the  importance  and  the  nature 
of  the  business  of  each.  This  is  a  question  which  arises  after  a 
ti-ial  of  the  facts.  See  Coul.  &  F.  Wat.  33 ;  Wood  Nuis.  86,  93 ; 
People  V.  VanderhilU  28  N.  Y.  396;  Jolly  v.  Terre  Haute  Co.,  6 
McLean  237  ;  J««.  Co,  v.  Curtenius^  ib,  209.  It  would  also  seem 
that  the  legislature,  granting  the  Mills-Olcott  charter  in  1807,  had 
in  view  the  superior  right  of  navigation,  because  by  s.  7  of  the  act 
it  is  provided  that  nothing  therein  "  shall  authprize  the  erection  of 
any  dam  across  said  river  so  as  to  prevent  the  free  passage  of  lum- 
ber down  Connecticut  river  as  heretofore  used  and  enjoyed." 
While  we  concede  that  each  right  must  be  exercised  reasonably 
with  reference  to  the  other,  still  we  claim  that  upon  the  question 
of  reasonableness,  the  question  of  the  first  superior  right  is  to  be 
considered. 

Now,  what  is  in  controversy  here?  There  is  no  question  of 
right  and  title,  as  I  have  said.  The  simple  question  is,  whether 
the  right  of  one  is  exercised  reasonably  with  respect  to  the  other  ; 
and,  in  short,  the  plaintiffs  say  that  the  use  the  defendants  put 
upon  the  water  makes  it  diflBcult  for  the  plarntiflfs  to  do  busi- 
ness. And  this,  of  course,  is  a  question  as  to  manner.  Now,  what 
would  be  reasonable  one  year  would  not  be  reasonable  another. 
What  would  be  reasonable  one  day  might  not  be  rea8ona.ble  the 
next,  because  the  reasonableness  is  ever  varying  with  the  changes 
in  the  height  of  the  water.  In  times  of  high  water  it  might  be 
reasonable  for  both  to  use  the  river  at  the  same  time  ;  while  at  an 
ordinary  pitch  of  the  water  the  draught  which  the  defendants 
VOL.   LXV.      23 
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make  through  their  canal,  carrying  the  water  out  of  New  Hamp- 
shire and  discharging  it  below  the  falls,  at  the  same  time  running 
the  mill  on  the  New  Hampshire  side,  might  operate  as  an  absolute 
destruction  of  the  plaintiffs'  enterprise. 

What  distinct  question  would  you  submit  to  a  jury  ?  The  right 
and  title  not  being  in  controversy,  would  you  ask  a  jury  to  find 
whether  the  defendants  should  run  both  their  mills  in  low  water 
or  in  high  water  ?  How  would  you  submit  such  a  question  to  a 
jury,  and  what  good  would  such  a  finding  do?  There  would  need 
to  be  some  order  regulating  the  use.  Would  you  ask  the  jury  to 
find  the  height  of  the  dam  ?  There  is  no  necessity  for  this,  as  said 
in  the  Wheeling  Bridge  Case,  13  How.  568:  the  height  is  not 
reasonably  in  controversy ;  it  can  be  ascertained  by  measurement. 
Would  you  ask  them  to  find  whether  there  is  a  sluice-way  ?  There 
is  no  occasion  for  that,  because  it  shows  for  itself.  Would  you  ask 
them  to  pass  upon  the  reasonablenesss  of  the  one  there,  if  there  be 
one  ?  This  would  not  necessarily  determine  the  manner  of  use, 
because  what  would  be  reasonable  for  one  season  might  not  be 
reasonable  for  another  season. 

The  question  of  right  and  title  being  out  of  the  controversy, 
how  is  it  possible  to  regulate  and  establish  the  manner  in  which 
this  water  shall  be  used,  except  by  an  order  of  court  reaching  to 
the  future  ?  Such  an  order  would,  of  course,  be  open  to  modifi- 
cation and  change,  as  future  exigencies  or  developments  might 
demand.  The  plaintiffs  say,  as  one  ground  for  relief,  that  the 
damages  resulting  from  the  defendants  use  would  be  irreparable. 
They  say,  also,  that  it  would  require  a  multiplicity  of  suits  to  de- 
fine the  manner  in  which  this  water  should  be  used  under  varying 
circumstances. 

As  we  have  before  contended,  it  is  the  peculiar  province  of 
courts  of  equity  to  (fetermine  such  questions,  and  that  such  rights 
have  been  regulated  in  equity  for  a  very  long  time.  We  shall  only 
submit  two  or  three  authorities  in  this  connection,  but  shall  refer 
to  this  branch  of  the  case  again  further  on.  Indeed,  we  need  not 
go  outside  of  our  own  jurisdiction.  Judge  Sargent^  in  Burnham 
V.  Ketnpton^  44  N.  H.  100,  uses  the  following  language :  "  Courts 
of  equity  have  jurisdiction  of  that  class  of  cases  where  there 
is  an  admitted  common  right,  among  several  owners  of  the  same 
privilege,  to  regulate  the  common  uses,  to  determine  the  extent  of 
their  respective  rights  and  the  proper  mode  of  exercising  and  en- 
joying them,  as  tending  to  prevent  litigation  and  as  affording  a 
more  complete  and  perfect  remedy  than  could  be  obtained  at  law, 
and  as  furnishing,  in  fact,  the  only  adequate  means  of  ascertaining 
and  determining  the  respective  rights  of  the  parties." 

The  ground  on  which  relief  was  refused  in  that  case  was,  that 
the  defendant's  right  was  disputed  altogether.  It  was  not  claimed 
that  he  had  any  title,  unless  it  came  by  user.  This  was  denied. 
The  suggestion  of  Judge  Sargent  was  to  the  effect  that  if  his  title 
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was  not  in  controversy,  relief  would  follow  as  familiar  equity.  This 
broad  proposition,  it  will  be  seen  further  on,  is  abundantly  sup- 
ported by  the  best  authority  here  and  in  England.  "Another 
ground  of  equity  jurisdiction  is  the  regulation  of  common  rights  in 
water."  Gould  Waters,  «.  540.  In  Ijyon  v.  McLaughlin^  32  Vt. 
424,  Judge  Barrett  says, — *^It  is  agreed  that  both  parties  have 
rights  to  the  privilege  of  water  und^  their  respective  deeds."  So 
far   it   is  like  the  case  at  bar,  because  it  is  conceded  that  both 

Earties  have  a  right  to  use  the  water  of  the  Connecticut.  The 
olding  is  as  follows:  "When  the  invasion  of  a  right  in  the  use 
of  a  water-course  is  threatened  and  intended,  which  is  necessarily 
to  be  continuing  and  operative  prospectively  and  indefinitely,  and 
the  extent  of  the  injurious  consequences  is  contingent  and  doubt- 
ful of  estimation,  the  appropriate  remedy  is  by  a  bill  in  chancery 
praying  for  an  injunction  against  such  invasion,  on  the  ground  that 
it  will  cause  irreparable  injury  to  the  orator.  The  uncertainty  of 
the  extent  of  the  prospective  injury,  and  the  impossibility  of  ascer- 
taining the  measure  of  just  reparation,  render  such  injury  irrep- 
arable in  a  legal  sense  ;  and  therefore  courts  of  equity  will  entertain 
jurisdiction  of  such  a  bill,  and  grant  the  proper  remedy,  notwith- 
standing the  respective  rights  of  the  parties  to  the  use  of  the 
water  are  in  dispute,  and  depend  entirely  upon  the  legal  construc- 
tion of  their  title  deeds.  .  .  .  The  case  discloses  that  the 
parties  have  rights  in  common  to  the  use  and  enjoyment  of  the 
water-privilege  created  by  said  dam.  They  are  in  controversy  as 
to  the  character  and  extent  of  their  respective  rights,  and  as  to  the 
proper  mode  of  exercising  and  enjoying  them.  This  relation  of 
the  rights  of  the  parties  in  leferenee  to  the  subject-matter  of  it  is 
the  ground  of  a  familiar  head  of  equity  jurisdiction,  as  furnishing 
the  only  adequate  means  of  ascertaining  the  respective  rights  of 
the  parties,  and  of  affording  an  ample  remedy  between  them." 
See,  also,  Ang.  Wat.,  «.  444,  et  seq. 

Belknap  v.  Trimble^  3  Paige  601,  is  to  the  effect  that  "when 
several  mill-owners  have  a  common  right  to  an  artificial  use  of 
water  for  their  respective  mills,  a  court  of  chancery  has  jurisdic- 
tion so  to  regulate  the  common  use  of  the  water  as  to  preserve  the 
rights  of  each.  That  is,  where  the  rights  are  established  or  ad- 
mitted, the  use  may  be  regulated  by  a  court  of  chancery."  Web- 
ber V.  Gage^  39  N.  H.  182,  is  still  stronger.  In  Bemis  v.  Uphavu 
13  Pick.  170,  the  opinion  was  by  the  late  Chief-Justice  Shaw^  in 
the  course  of  which  the  learned  judge  says,  under  the  statute  of 
1827, — "  The  statute  authorizes  the  court  to  hear  and  determine 
in  equity  any  matter  touching  waste  or  nuisance  in  which  there  is 
not  a  plain,  adequate,  and  complete  remedy  at  law."  This  statute, 
it  may  be  observed  in  passing,  is  similar  to  our  statute  of  1867. 
But  I  assert  here  that  these  statutes  were  quite  unnecessary,  for  the 
reason  that  waste  and  nuisance  are  matters  over  which  courts  of 
equity  have  exercised  control  from  the  earliest  English  equity  period. 
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Chief-Justice  Shaw,  after  alluding  to  the  inadequacy  of  legal 
remedies,  and  the  diflSculty  of  regulating  the  rights  at  law,  and  the 
hardships  that  might  follow  an  absolute  abatement  if  it  were  found 
to  be  a  nuisance,  uses  the  following  strong  and  powerful  reason- 
ing— ''  whereas,  a  decree  in  equity  can  extend  to  all  parties  hav- 
ing an  interest  and  bind  them,  and  it  may  be  effectual  and  perpet- 
ual. Instead  of  requiring  an  entire  prostration  of  the  nuisance,  it 
may  be  modified  and  adapted  to  the  just  rights  of  the  parties ;  it 
may  order  an  abatement  in  part,  determine  the  height  to  which 
the  dam  may  be  kept,  the  terms  on  which  it  may  be  kept  up,  the 
mode  of  using  the  water,  and  other  incidents,  and  thus  it  may  be 
more  beneficial  for  both  parties  than  a  mere  and  absolute  abaie- 
ment." 

The  case  of  Bardwell  v.  Amen,  22  Pick.  353,  is  valuable  in  this 
connection.  That  was  a  case  arising  on  the  Connecticut  river  at 
South  Hadley  falls,  and  it  was  conceded  that  the  parties  both  had 
rights  in  the  water,  but  the  extent  and  limit  of  the  rights  were  in 
dispute.  The  court  say, — "  Indeed,  it  appears  to  us  that  the  pro- 
ceeding in  equity  is  peculiarly  fitted  to  ascertain,  settle,  and 
adjust  the  relative  rights  and  obligations  of  the  parties  so  situated, 
and  to  secure  and  enforce  them,  and  that  an  action  at  law  which 
could  only  look  to  the  past  and  inquire  into  damages  actually  sus- 
tained, and  for  these  could  only  award  a  sum  of  money,  without 
protection  of  the  right  for  the  future,  would  be  neither  adequate 
in  its  nature  nor  complete  in  its  effects." 

So  we  say  the  case  is  one  cognizable  in  equity,  whether  the 
obstruction  is  distinctly  found  to  be  a  nuisance  or  not.  Yet  we 
must  insist  that  the  allegation  of  nuisance  does  not  oust  the  court 
of  jurisdiction  ;  that  the  case  should  proceed  in  the  ordinary  way. 
When  it  is  reached  by  the  trier,  the  question  of  nuisance  may  be 
so  plain  and  palpable  to  the  plaintiffs  that  the  court  may  say  it  is 
not  reasonably  in  dispute,  and  therefore  not  for  the  jury.  It  may 
be  found  to  be  in  that  class  of  cases  referred  to  by  Judge  Smith  in 
his  argument,  where  from  the  very  nature  of  things  no  serious 
controversy  of  fact  can  exist.  Or  the  court  may  say  if  is  so  plain 
and  palable  for  the  defendants  that  it  is  not  reasonably  in  dispute, 
and  therefore  not  for  the  jury ;  or,  again,  if  the  case  does  not  turn 
on  other  points,  the  court  may  say  as  a  matter  of  discretion,  not  as 
a  constitutional  right  (^Bellows  v.  Bellows^  58  N.  H.  60),  after 
hearing  the  evidence  and  seeing  the  situation,  that  this  particular 
issue  as  to  nuisance  is  not  so  seriously  in  controversy  that  it  should 
be  determined  by  a  jury ;  or,  again,  if  the  use  should  be  rightfully 
regulated  on  grounds  other  than  nuisance,  or  if  the  particular  issue 
of  nuisance  should  be  sent  to  a  jury  as  discretion,  or  if  that  issue 
should  be  deemed  plainly  against  the  plaintiffs  without  a  jury,  then 
it  is  reasonable  to  assume  that  the  defendants  would  not  complain 
of  outraged  justice.  The  time  to  meet  this  question  of  right  of 
trial  by  jury  is  when  it  is  denied,  not  before.     That  question  can- 
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not  reasonably  be  determined  at  this  stage  of  the  proceedings. 
Moreover,  it  is  a  question  to  be  determined  by  the  court  at  the 
trial  term.  Dole  v.  Pike,  64  N.  H.  22 ;  Davis  v.  Dyer,  62  N.  H. 
231. 

Although  it  is  not  necessary  that  the  obstruction  be  found  as  a 
matter  of  fact  to  be  a  nuisance,  in  order  that  the  rights  of  use  in 
question  be  regulated,  inasmuch  as  the  learned  counsel  have  given 
the  constitutional  question  of  right  of  trial  by  jury  in  equity 
causes  such  prominence  in  argument,  both  by  brief  and  orally, — 
the  question  being  treated  as  of  such  immense  importance,  as  he 
puts  it,  in  his  argument, — we  shall  invite  the  attention  of  the 
court  to  some  considerations  upon  that  branch  of  the  case.  But, 
indeed,  I  may  say  here,  that  if  all  that  has  been  said,  since  Mars- 
ton  V.  Brackett,  were  to  be  blotted  out,  and  if  we  were  to  return  to 
that  case  for  guidance  in  the  matter  at  hand,  there  would  not 
necessarily  be  a  trial  by  jury.  Because  all  that  Chief-Justice 
Parker  says  (^Marston  v.  BracketU  9  N.  H.  349)  is,  that  he  thinks 
the  parties  are  entitled  to  a  trial  by  jury  upon  certain  issues,  if 
they  are  deemed  material  to  the  decision.  And  it  may  transpire 
that  this  issue  of  whether  the  dam  constitutes  a  nuisance  may  not 
be  material  to  the  regulation  of  the  rights.  The  learned  counsel, 
Judge  Smith,  says, — "  They  may  construe  the  phrase  '  heretofore 
otherwise  used  and  practised '  as  referring  either  (1)  to  the  actual 
practice  in  New  Hampshire,  or  (2)  as  referring  to  the  actual 
practice  in  the  English  chancery,  which  would  presumably  have 
furnished  the  rule  for  New  Hampshire  chancery  practice,  if  any 
had  existed.  We  are  ready  to  meet  the  plaintiffs  on  either 
ground."  Referring  to  New  Hampshire  proceedings,  he  says, — 
"  Now,  we  propose  to  take  a  much  broader  ground,  viz.,  that  there 
is  a  constitutional  right  of  jury  trial  in  equity  cases  generally.  . 
.  .  Our  construction  of  the  exception  is,  that  it  refers  to  the 
use  and  practice  existing  in  New  Hampshire  in  1792,  not  to  the 
use  and  practice  existing  in  some  other  jurisdiction  in  1792,  nor  to 
the  use  and  practice  existing  in  New  Hampshire  at  some  antece- 
dent  date Equity  causes  were  not  tried  without   a 

jury  in  New  Hampshire  in  1792,  for  they  were  not  triable  at  all  in 
this  state." 

If  these  reactionary  arguments  are  to  prevail,  it  is  certain  that 
the  intelligence  and  business  of  the  age  will  receive  something  of 
a  shock.  Of  course,  it  is  needless  for  me  to  say  that  these  propo- 
sitions are  contrary  to  piecedent  and  authority  in  this  state.  In- 
deed, it  is  conceded  that  the  authority,  understanding,  and  practice 
for  many  years  have  been  against  the  position  taken.  The  grounds 
of  these  radical  arguments  are,  that  the  various  courts  of  the  state, 
passing  on  these  questions,  have  been  guilty  of  gross  legal  error, 
and  have  been  false  to  history. 

The  ingenuity  and  energy  with  which  he  sets  out  in  argument  to 
demonstrate  his  propositions,  demand  a  compliment  to  the  versatility 
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and  power  of  his  genius.  He  easily  demolishes  the  judicial  utter- 
ances of  Judge  Bell  in  Wells  v.  Pierce^  27  N.  H.  512 ;  and  the 
commendation  of  Judge  Ladd^  in  Copp  v.  Henniker^  65  N.  H.  186, 
who,  in  refering  to  this  question,  said  that  Bell  was  in  his  day 
"  the  highest  authority  in  all  matters  of  our  provincial  judicial 
history,"  does  not  save  him. 

The  opinions  of  Judge  Ladd^  in  Perkins  v.  Scott  and  Copp  v. 
Henniker^  displayed  an  historical  research  and  a  breadth  of  judicial 
reasoning  and  logic  which  helped  to  build  for  him  a  reputation  as  a 
jurist  not  limited  to  the  state  which  he  honored  while  a  judge  of  her 
highest  court,  nor  to  the  country  to  which  he  belongs,  but  a 
reputation  reaching  beyond,  meriting  and  receiving  the  judicial 
plaudits  of  the  great  country  from  which  we  have  been  borrowing 
our  jurisprudence.  But  the  structure  builded  so  strongly  was 
easily  demolished  by  his  associate.  Counsel  then  passed  to  the 
court  which  rendered  the  opinion  in  Bellows  v.  Bellows,  supra^ 
which  goes  with  the  rest ;  and  the  serio-comic  part  of  the  exhi- 
bition is  presented  at  this  point  in  the  argument,  when  Judge  Ladd 
mounts  the  ruins  of  his  own  judicial  structure,  and  passes  on  with 
the  flood  at  its  height,  lustily  and  enthusiastically  cheering  the 
author  of  his  ruin. 

But,  to  be  serious,  it  is  a  little  remarkable,  to  say  the  least,  that 
all  these  respectable  authorities  should  be  historically  and  judicially 
wrong,  and  that  it  should  remain  for  a  man  in  the  closing  yeara  of 
the  nineteenth  century  to  right  them.  But  I  will  say  right  here, 
that  I  regard  it  as  utterly  immaterial  to  a  decision  of  the  questions 
necessary  to  adjust  and  regulate  the  water-rights  involved  in  this 
case,  whether  the  allegation  of  a  nuisance  remains  in  the  bill  or  is 
withdrawn ;  whether  the  attorney-general  is  a  party  or  not ; 
whether  courts  of  equity  existed  in  New  Hampshire  immediately 
preceding  the  convention  of  1792,  with  general  equity  powers  or 
with  limited  equity  powei-s,  or  whether  such  court  did  not  exist  at 
all ; — because,  under  the  constitution  (Part  H,  art.  4),  the  general 
court  was  forever  clothed  with  full  power  to  erect  and  constitute 
judicatories  and  courts  of  record,  or  other  courts  ;  and  under  art.  20 
of  the  Bill  of  Rights  in  question,  all  controversies  between  parties 
are  to  be  tried  by  jury,  except  in  cases  where  it  had  been  thereto- 
fore otherwise  used  and  practised.  The  general  court,  under  the 
constitution,  having  such  power  to  create  courts,  and  having  in 
1832,  and  by  later  acts,  created  courts  of  equity  with  general 
powers,  the  question  now  presented  is.  To  what  us^e  and  practice 
did  the  Bill  of  Rights  refer  ?  And  we  say,  as  to  this,  unquestion- 
ably the  reference  is  to  the  usage  and  practice  of  the  English 
courts  of  common  law  and  chancery.  And  if  we  establish  this 
position,  then  the  remaining  question  is,  whether  it  was  used  and 
practised  in  England  previous  to  the  adoption  of  our  Bill  of 
Rights  to  try  causes  like  the  one  at  bar  without  the  intervention 
of  a  jury. 


Digitized  byCjOOQlC 


December,  1889.]    LUMBER  CO.  v.  COMPANY.     "  348 

A  careful  reading  of  art.  4  shows  that  it  was  intended  to  give  the 
legislature  the  most  complete  power  to  create  courts,  of  whatever 
name  or  description,  necessary  to  administer  ample  and  full  justice 
to  future  generations.  It  provides  that  such  courts  so  created  shall 
be  for  hearing,  trying,  and  detennining  all  manner  of  crimes, 
offences,  pleas,  processes,  plaints,  actions,  causes,  matters  and  things 
whatsoever,  arising  or  happening  within  this  state.  Such  courts 
and  judicatories  so  established  are  granted  full  power  and  authority 
to  administer  oaths,  etc.,  for  the  better  discovery  of  truth.  Broader 
scope  could  not  be  given. 

It  may  be  observed  here,  in  passing,  that  courts  of  law  already 
existed  with  full  common-law  powers,  and  the  query  is  made  why 
this  sweeping  authority  should  be  given  the  legislature  to  create 
other  courts  from  time  to  time  with  jurisdiction  over  the  matters 
and  controversies  enumerated  in  art.  4,  Part  II  of  the  constitution, 
if  it  was  intended  to  limit  and  restrict  their  powers  to  strictly* 
common-law  matters  and  common-law  modes  of  procedure.  There 
will  be  no  question  but  that  art.  20  of  the  Bill  of  Rights,  which 
provides  that  "in  all  controversies  concerning  property,  and  in  all 
suits  between  two  or  more  persons,  except  in  cases  in  which  it  has 
been  heretofore  otherwise  used  and  practised,  the  parties  have  a 
right  to  trial  by  jury,"  is  broad  enough  to  include  controversies 
about  water-rights  and  suits  in  equity.  And  while  our  position  will 
be  that  the  term  ''hitherto  used  and  practised"  had  reference  to  the 
English  chancery  practice,  we  shall  maintain  that  there  is  unmis- 
takable evidence  that  a  court  of  chancery  existed  in  New  Hamp- 
shire down  to  1792,  and  that  equity  proceedings  must  have  been 
used  and  practised  in  this  state  prior  to  the  convention.  Yet  we 
shall  also  contend,  that  whether  there  was  little  or  a  great  deal  of 
business  before  that  court  is  of  no  consequence  upon  the  question 
of  the  construction  of  the  exception  in  art.  20  of  the  Bill  of  Rights, 
as  we  shall  see  further  on.  Now,  in  the  first  place,  as  to  this 
matter,  we  say  that  the  people,  not  only  in  this  state  but  in  all  the 
states,  have  understood  that  courts  of  equity  have  the  power  to 
administer  equity  according  to  the  ordinary  course  of  such  pro- 
cedure, and  without  the  intervention  of  a  jury  except  at  discretion. 
[Counsel  here  referred  to  the  act  of  January  8, 1792,  concerning  the 
abatement  of  certain  nuisances,  and  to  «.  6  of  the  same  act.]  So  it 
would  seem  that  in  1792,  in  matters  of  nuisance,  questions  of  fact 
were  determined  by  road  surveyors  and  selectmen,  and  by  the 
superior  court  justices  without  the  intervention  of  a  jui-y.  At 
this  point  I  desire  to  call  attention  to  the  ancient  statute  of  1718, 
cited  by  Judge  Foster,  counsel  for  the  defendant  in  State  v.  Saun- 
ders^ it  being  claimed  by  Judge  Smith  that  such  statute  bears  upon 
the  questions  involved  in  this  case.  He,  however,  concedes  that  it 
would  probably  be  argued  that  "^  notwithstanding  the  above  statute, 
the  provincial  court  of  appeals,  composed  of  the  governor  and  his 
council,  had  a  theoretical  equity  jurisdiction  in  cases  of  nuisance, 
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and  was  entitled  to  proceed  without  a  jury."  In  reference  to  this 
statute  and  similar  ones,  I  maintain  that  it  merely  gave  courts  of 
law  concurrent  jurisdiction  over  matters  of  nuisance.  And  in  view 
of  the  fact  that  English  criminal  magistrates,  courts  of  law,  select- 
men, and  highway  surveyors  in  this  country  were  exercising 
control  over  such  matters,  the  policy  was  declared  that  in  such 
proceedings,  namely,  proceedings  at  law,  and  by  other  tribunals 
not  having  equity  powers,  the  fact  should  be  determined  by  a  jury. 
This  could  have  had  no  reference  to  courts  of  equity,  or  to  any 
nuisance  which  from  its  peculiar  situation  was  cognizable  in  equity 
proceedings.  As  illustrating  that  this  act,  which  had  reference  in 
terms  to  the  court  of  general  sessions  of  the  peace  within  this 
province,  applied  solely  to  proceedings  at  law,  it  may  be  said  that  it 
does  not  give  such  courts  exclusive  jurisdiction,  but  provides  that  it 
shall  and  may  be  lawful  to  and  for  the  court  of  general  sessions  of  the 
,  peace  within  this  province  to  cause  inquiry  to  be  made  therein  by 
a  jury,  meaning,  merely,  that  in  all  proceedings  at  law  a  JU17  would 
decide.     Such  would  be  the  practice  in  legal  proceedings  to-day. 

The  judiciary  act  of  1692  further  illustrates  that  they  had  in 
mind  at  that  time  the  distinction  between  proceedings  at  law  and 
proceedings  in  equity.  That  act  created  certain  courts  of  law,  but 
provided  ^'that  no  person's  right  of  property  shall  be  by  any  of  the 
aforesaid  courts  determined,  except  where  matters  of  fact  are  either 
acknowledged  by  the  parties,  or  judgment  be  acknowledged  or 
passeth  by  the  defendant's  fault  for  want  of  plea  or  answer,  unless 
the  fault  be  found  by  a  verdict  of  twelve  men  of  the  neighborhood, 
as  is  ought  of  right  to  be  by  the  law."  This,  of  course,  had  refer- 
ence to  proceedings  at  law.  And  if  a  nuisance  question  was  pre- 
sented in  that  court  it  would  necessarily  be  triable  by  jury. 

But  to  show  that  the  distinction  was  marked,  even  then,  by  the 
section  following,  a  court  of  chancery  was  created  with  full  powei*s, 
in  the  words  following :  "And  it  is  hereby  enacted  by  the  authority 
aforesaid,  that  there  shall  be  a  court  of  chancery  within  the  province, 
which  said  court  shall  have  power  to  hear  and  determine  all  matters 
of  equity,  and  shall  be  accounted  and  esteemed  the  high  court  of 
chancery  of  this  province."  And  the  next  section  provides  that  the 
governor  and  council  shall  be  said  high  court. 

Judge  Foster,  in  his  brief  in  State  v.  Saunders^  seems  to  have  con- 
fused the  various  independent  sections,  and  has  placed  the  guaranty 
of  trial  by  jury  in  the  act  of  1692,  as  following  the  provision  creat- 
ing the  court  of  equity,  while  in  fact  the  guaranty  precedes  that  sec- 
tion, and  has  reference  in  terms  to  the  '* aforesaid  courts,''  meaning 
courts  of  law,  while  the  court  of  chancery  is  created  as  an  independ- 
ent court,  with  jurisdiction  over  all  matters  of  equity,  and,  as  we 
shall  see,  with  remedies  according  to  the  English  chancery  practice. 

That  law  courts  with  jury  had  concurrent  jurisdiction  with  equity 
courts  without  a  jury  in  1718  or  1792  presents  no  new  or  novel  idea. 
Such  doctrine  is  true  now  as  regards  many  subjects  and   many 
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situations.  The  plan  of  the  colonists  in  the  beginning,  and  the 
plan  on  which  they  operated  down  through,  was  to  build  up  so  far 
as  possible  the  judicial  system  approved  and  practised  by  their 
mother  country.  In  the  commission  to  John  Cutt,  first  president 
(Sept.  18, 1679),  after  describing  his  duties  and  that  of  his  coimcil  as 
a  "  settled  court  of  record,"  the  forms  and  proceedings  of  the  mother 
country  are  recognized.     The  commission  provides, — 

"So  always  y*  y®  forms  of  proceeding  in  such  cases,  and  y®  judg- 
ment thereupon  to  be  given,  be  as  consonant  and  agreeable  to  y® 
Laws  and  Statutes  of  this  Our  Realm  of  Eng**,  as  y®  p'ent  state  and 
condition  of  our  subjects  inhabiting  within  y®  limits  aforesaid,  and 
y®  circumstances  of  y®  place  will  admit." 

Cranfield,  by  his  commission,  was  clothed  with  authority  to 
*' erect,  constitute,  and  establish  such  and  so  many  courts  of  judi- 
cature and  public  justice  within  the  said  province  and  plantation 
within  your  government  as  you  and  they  shall  think  fit  and  neces- 
sary for  the  hearing  and  determining  of  all  causes,  as  well  criminal 
as  civil,  according  to  law  and  equity."  1  Prov.  Pap.  9,  14,  25,  376, 
437. 

Reference  has  been  made  to  that  section  of  the  judiciary  act  of 
1692  (3  Prov.  Pap.  183,  186)  which  provides  *'that  no  person's 
right  of  property  shall  be  by  any  of  the  aforesaid  courts  determined, 
except  where  matters  of  fact  are  either  acknowledged  by  the  parties, 
or  judgment  be  acknowledged  or  passeth  by  the  defendant's  fault 
for  want  of  plea  or  answer,  unless  the  fault  be  found  by  the  verdict 
of  twelve  men  of  the  neighborhood,  as  it  ought  of  right  to  be  by 
the  law."  It  will  be  observed  that  this  section  has  been  cited  by 
opposing  counsel,  and  commented  upon  as  a  provision  giving  a  right 
of  trial  by  jury  as  to  controverted  facts  in  equity.  That  such  a 
position  is  not  sound  will  be  seen  by  a  critical  examination  of  all 
the  provisions  of  this  act.  It  will  be  seen  that  this  section  provides 
that  no  person's  rights  of  property  shall  be  by  any  of  the  aforesaid 
courts  determined.  This  reference  is,  of  course,  to  courts  enumer- 
ated in  that  part  of  the  act  preceding,  which  were  all  courts  of  law, 
and  were  the  quarterly  courts  of  sessions,  court  of  common  pleas, 
supreme  court  of  judicature,  etc. 

These  courts  were  common-law  courts,  with  jurisdiction  to  hear, 
try,  and  finally  determine  all  actions  and  causes  of  actions,  and  all 
matters  and  things  triable  at  the  common  law,  and  to  settle 
questions  of  law  arising.  The  supreme  court  of  judicature  was 
"  fully  Impowered  and  Authorized  to  have  cognizance  of  all  pleas, 
civall,  criminall,  and  Mixed,  as  fully  &  amply  to  all  Intents  and  pur- 
poses whatsoever  as  the  court  of  King's  Bench,  Common  Pleas, 
and  Excheq'  within  their  Magesties'  kingdom  of  England  have  or 
ought  to  have."  So  we.  argue  that  this  provision  requiring  the 
fault  to  be  found  by  a  jury  in  the  quarter  sessions  had  reference  to 
proceedings  at  law,  and  none  other. 

What  makes  my  position,  that  this  reference  is  to  proceedings 
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at  law,  absolutely  certain,  is,  that  in  the  same  judiciary  act,  in  the 
very  next  section  (3  Prov.  Pap.  186,  par,  3),  it  is  provided  as 
follows : 

"And  it  is  hereby  Enacted  by  the  Authority  aforesaid.  That 
there  shall  be  a  court  of  Chancery  within  this  province,  which  said 
court  shall  have  power  to  hear  and  determine  all  matters  of 
Equity,  and  shall  be  acco^ed  and  Esteemed  the  high  court  of 
Chancery  of  this  Province  : — 

'*  And  be  it  further  Enacted  by  the  Authority  aforesaid  that  the 
Governor  and  councill  be  the  said  high  court  of  Chancery,  and 
hold  &  keep  the  said  court,  and  y*  the  Governor  may  depute,  nom- 
inate and  appoint  in  his  stead  a  Chancellor,  and  be  assisted  with 
such  other  persons  of  the  Council  as  shall  by  him  be  thought  fitt 
and  Convenient,  together  with  all  necessary  oflBcers,  clerke,  & 
Registers  as  to  the  said  high  court  of  Chancery  are  need  full." 

It  will  be  seen  also  that  by  the  act  of  Aug.  7,  1699  (3  Prov. 
Pap.  221),  while  it  in  no  way  repealed  or  abridged  the  powei-s  of 
the  court  of  chancery  enacted  by  the  act  of  1692,  certain  equity 
powers  were  given  to  courts  of  law  to  relieve  from  legal  oppression 
resulting  from  the  verdict  of  a  jury ;  or,  in  the  words  of  the  act, 
such  courts  "  are  hereby  impowered  and  authorized  to  Moderate 
the  rigour  of  the  Law.  And  on  consideration  of  such  cases  accord- 
ing to  Equity  and  good  Conscience  to  change  such  Forfeiture  and 
to  enter  up  Judgment  for  the  just  Debt  and  Damages,  And  to 
award  Execution  accordingly." 

The  courts  so  empowered  were  the  justices  of  the  Inferiour  Court 
of  Common  Pleas  and  the  Superior  Court  of  Judicature,  and  the 
reference  was  to  forfeiture  or  penalties  under  agreements,  cove- 
nants, etc.  This  was  for  convenience,  and  to  save  going  from  one 
court  to  the  other  in  this  particular  class  of  cases.  This  cannot 
be  understood,  as  already  stated,  as  taking  away  the  powers  of  the 
court  of  chancery,  because  then,  as  now,  as  to  many  matters,  it 
was  convenient  to  have  concurrent  jurisdiction. 

Judge  BelU  in  WelU  v.  Pierce^  27  N.  H.  512,  in  referring  to 
the  act  of  1692,  which  act  provided  for  the  establishment  of  a  court 
of  chancery  within  this  province,  which  should  have  power  to  hear 
and  determine  all  matters  of  equity,  and  shall  be  esteemed  and 
accounted  the  high  court  of  chancery  of  this  province,  and  that 
the  governor  and  council  be  said  high  court  of  chancery,  says, — 
*'  It  is  not  known  that  this  law  was  ever  repealed,  and  it  is  sup- 
posed that  the  governor  and  council,  who  composed  the  courts  of 
appeals,  continued  to  exercise  chancery  powers  till  the  Revolu- 
tion." Referring  to  these  acts,  Judge  Ladd^  in  Copp  v.  Henniker^ 
says, — "  The  act  of  1699,  being  published  in  the  editions  of  1716  and 
1771,  was,  of  course,  well  known  to  Judge  Bell ;  and  when  he 
says  that  it  is  not  known  that  the  act  of  1692  was  ever  repealed, 
his  meaning  evidently  is  that  it  is  not  known  to  have  been 
repealed  in  express  terms,  or  by  implication,  except  to  the  slight 
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extent  to  which  its  provisions  were  incompatible  with  those  subse- 
quently adopted."  The  same  judge  (^Oopp  v.  Henniker^  55  N.  H. 
176,  185),  referring  to  the  act  of  1692,  says  that  the  act  pro- 
vides,— *'  3.  That  there  should  be  a  separate  court  of  chancery,  in 
which  no  provision  was  made  for  trial  by  jury."  And  Mr.  Shirley 
says  that  the  records  of  the  governor  and  council  "  were  indiffer- 
ently termed  the  records  of  the  court  of  appeals  and  of  the  court  of 
chancery."     Perkins  v.  ScoU,  57  N.  H.  60. 

In  1727  the  provincial  house  of  representatives  makes  mention 
of  "  the  court,  sometimes  called  a  court  of  appeals  and  sometimes 
the  court  of  chancery."  lb.,  67  N.  H.  54.  Judge  Smith  does  not 
claim  that  this  court  was  abolished  until  June  28, 1776. 

This  act  was  not  prompted  by  reason  of  any  arbitrary  exercise  of 
power  by  courts  of  equity,  as  will  be  seen  by  reference  to  the  pre- 
amble of  the  act  of  January  5,  1776.  It  was  the  appeal  from  court 
to  court  which  protracted  suits,  and  the  appeal  to  the  court  of  ap- 
peals and  to  the  king  of  Great  Britain,  which  was  complained  of 
as  depriving  the  people  of  the  colony  of  their  great,  inestimable, 
and  inherent  right  of  trial  by  jury.  See  Preamble,  Perkins  v. 
ScotU  57  N.  H.  67. 

In  the  act  of  parliament  of  June  24,  1677,  which  was  later 
adopted  by  this  province,  and  published  in  Province  Laws  (edition 
of  1771)  257,  we  find  it  provided,  concerning  wills  relating  to  real 
estate  in  that  part  of  Great  Britain  called  England  and  his  majes- 
ty's colonies  and  plantations  in  America  that  the  credit  of  any 
witness  attesting  the  execution  of  any  will  or  codicil  in  such  cases 
shall  be  considered  by  the  court  and  the  jury,  etc.,  "or  of  the 
court  of  equity  in  which  the  testimony  or  attestators  of  any  such 
witness  shall  be  made  use  of,"  thus  recognizing  the  court  of  equity 
at  that  time,  1771. 

By  an  act  passed  about  1718,  adopted  by  order  of  the  governor 
and  council  of  the  province  about  1769,  published  in  Province 
Laws  (edition  of  1761)  18,  20,  22,  the  right  of  appeal  was  given  to 
all  parties  from  the  judge  of  probate,  upon  all  decrees  and  orders 
relative  to  wills  and  distribution  of  estates,  to  the  governor  and 
council  for  their  determination.  The  governor  and  council,  as  has 
been  seen,  were  the  high  court  of  chancery,  created  by  the  judici- 
ary net  of  1692,  which  corresponds  to  our  supreme  court  of  probate. 
This  act  is  cited  in  Patrick  v.  Cowles^  45  N.  H.  555,  in  which 
case  the  court  holds.  Judge  Sargent  deliveripg  the  opinion,  I  think, 
that  the  right  of  trial  by  jury  does  not  exist  in  such  causes.  And 
Brooks  V.  Heath  holds  that  the  right  of  review  does  not  exist  in 
equity  proceedings.  In  this  case  the  opinion  of  the  court  was  by 
Judge  Ladd,  It  is  conceded  by  counsel  that  the  high  court  of 
chanceiy,  created  by  the  act  of  1692,  was  in  existence  until  June 
28,  1776,  in  theory  if  not  in  practice,  at  which  time  it  is  claimed 
that  such  court  was  abolished.  Grant,  for  the  purposes  of  argu- 
ment, that  this  be  true,  still   the   reasoning  of  Judges   Gilchrist 
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and  Parker,  in  State  v.  Rollins  in  8  N.  H.,  as  to  art,  90,  Part  II 
oi  the  constitution,  is  broad  enough  to  clothe  our  courts  of  equity, 
under  the  act  of  1832,  with  full  English  chancery  powers. 

Now,  suppose  that  this  high  court  of  chancery  was  abolished 
June  28,  1776 — and  I  do  not  concede  this,  in  view  of  the  holding 
in  State  v.  Rollins,  as  to  what  acts  and  laws  remained  in  force 
under  art,  90  of  the  constitution,  and  in  view  of  the  further  fact 
that  the  preamble  goes  for  "  the  courts  of  appeals  in  this  colony," 
and  not  courts  of  equity  ; — but  suppose  it  was  repealed  in  the  era 
of  revolution,  and  assume  that  the  exercise  of  power  in  this  court 
was  not  among  the  grievances  complained  of,  and  after  sixteen 
years  covering  the  war  and  a  few  years  following,  which  was  a 
period  of  turmoil,  excitement,  and  uncertainty :  is  it  reasonable  to 
assume  that  the  framers,  when  providing  for  a  jurisprudence,  and 
referring  historically  to  a  practice  and  usage  theretofore  existing, 
intended  the  crude  and  uncertain  period  of  war  judiciary,  rather 
than  the  great  system  of  jurisprudence  of  the  centuries  preceding? 
It  seems  to  me  that  the  people  of  this  state  have  a  right  to  rely 
upon  the  judicial  utterances  of  the  last  half  century.  Judge  Bell, 
in  Wells  V.  Pierce,  speaking  of  courts  of  equity,  says, — "  The 
limits  of  their  jurisdiction  in  these  cases  are  coextensive  with  those 
of  the  court  of  chancery  and  other  courts  of  equity  in  England. 
Equity,  as  a  great  branch  of  the  laws  of  their  native  country,  was 
brought  over  by  the  colonists,  and  has  always  existed  as  a  part  of 
the  common  law  in  its  broadest  sense  in  New  Hampshire."  This 
question  seems  to  have  been  fully  considered  by  Judge  Bell  in  that 
case. 

But  great  stress  is  placed  upon  the  message  sent  to  the  legisla- 
ture by  Governor  Bell  in  1821.  While  this  is  an  official  message, 
it  is  simply  the  opinion  or  assertion  of  one  man,  a  political  and 
executive  officer,  and,  of  course,  not  conclusive.  VVhile  such  utter- 
ances are  entitled  to  a  fair  measure  of  credit,  they  are  not  conclu- 
sive by  any  means.  The  opinions  of  lawyers  and  executives  differ 
as  to  jurisdiction  of  courts,  as  to  remedies  and  procedures.  Dis- 
putes arise  as  to  what  Is  within  and  what  is  without  the  jurisdic- 
tion of  courts.  Ask  a  practitioner  to-day  as  to  whether  a  given 
case  is  one  to  be  adjusted  in  equity  or  settled  at  law:  he  may 
answer  clearly,  In  equity ; — another  of  equal  prominence  may  say. 
Not  in  equity  at  all,  for  such  questions  can  only  be  settled  at  law. 

Suppose,  for  illustration,  that  the  Connecticut  River  Lumber  Com- 
pany had  never  come  into  existence,  and  that  the  Olcott  Falls  Com- 
pany had  never  had  an  existence,  and  that  the  discussions  involved 
in  the  present  case  had  never  been  precipitated,  and  that  Judge  Ladd 
were  to  be  called  upon  forty  years  hence  to  express  an  opinion,  offi- 
cial or  otherwise,  upon  the  question  of  equity  jurisdiction  and  pro- 
cedure at  the  time  of  the  adoption  of  the  constitution  :  he  would, 
with  confidence,  give  utterance  to  the  assertions  and  opinions 
in  Perkins   v.    Scott  and    Copp  v.  Henniker.     And  now  the  sit- 
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nation  is  changed.  Thirty  years  hence,  if  Judge  Smith  were  re- 
quired to  give  utterance,  his  opinion,  presumably,  would  be  other- 
wise. Hence  we  argue  that  personal  and  official  executive  utter- 
ances should  be  received  with  caution.  Reference  is  also  made  to 
the  opinion  of  Judge  Parker^  in  Marston  v.  Brackett^  9  N.  H.  336. 
But,  so  far  as  it  appears,  no  historical  investigation  was  made  in 
that  case  ;  the  court  did  not  consider  the  question  as  to  what 
system  of  use  and  practice  the  exception  in  art.  20  referred, 
whether  English  or  Provincial.  The  only  authority  referred  to  in- 
the  opinion  is  Charles  River  Bridtje  v.  Warren  Bridge^  7  Pick.  869. 

Judge  Ladd^  in  speaking  of  Chief-Justice  Parker  and  his  opinion 
in  Marston  v.  Brackett^  9  N.  H.  336,  decided  in  1888,  says, 
^^  that  until  this  case  it  had  not  been  intimated  in  this  state,  or 
anywhere  else,  that  there  was  a  right  of  trial  by  jury  in  equity  pro- 
ceedings. I  venture  to  say,  that  if  such  a  right  ever  existed  in  this 
state,  it  was  after,  and  not  before,  the  observation  of  Chief- Justice 
Parker  in  that  case.  It  is  not  necessary,  in  the  view  I  take,  to 
inquire  whether  that  observation  established  such  a  singular  and 
anomalous  doctrine  in  this  state  or  not.  It  is  enough  that  up  to 
that  time  all  the  books  and  cases,  wherever  the  common  law  pre- 
vails, are  the  other  way."     Perkins  v.  Scott^  57  N.  H.  81. 

In  Copp  V.  Henniker^  55  N.  H.  210,  211,  Judge  Ladd  uses  the 
following  strong  language :  "  The  researches  of  Judge  Bell  brought 
to  light  material  facts  that  were  unknown  to  his  father  when  he 
said,  in  his  message  to  the  legislature  of  1821,  that  ^  Our  ances- 
tors, who  adopted  in  general  the  laws  of  that  country  from  which 
they  originated  as  the  basis  of  their  code,  omitted  to  introduce  into 
practice  that  part  of  the  system  which  appertains  to  chancery  ju- 
risdiction.' If  Judge  Parker  had  understood  this  branch  of  our 
provincial  history  as  Chief-Justice  Bell  understood  it,  it  would 
seem  that  it  would  not  have  been  held  (as  it  was,  without  consid- 
eration, in  1838)  that  the  constitution  guarantees  the  right  of  jury 
trial  in  cases  within  the  jurisdiction  of  chancery."  In  speaking  of 
the  act  of  1692,  he  adds, — "  Judge  BelU  the  highest  authority  on 
all  matters  of  our  provincial  judicial  history,  says  that  it  is  not 
known  that  this  law  was  ever  repealed,  and  that  it  is  supposed  the 
court  of  chancery  continued  to  exercise  its  powers  till  the  Revo- 
lution."    76.,  55  N.  H.  186. 

In  speaking  of  this  question,  in  Perkins  v.  Scott^  57  N.  H.  81, 
and  of  the  bearing  of  the  actual  practice  upon  the  question  of  the 
right  of  trial  by  jury.  Judge  Ladd  says, — "  It  adds  very  little  to 
the  argument,  one  way  or  the  other,  so  far  as  I  can  see,  whether 
any  provincial  court  ever,  in  fact,  exercised  chancery  powers,  mak- 
ing use  of  the  forms  of  proceedings  usually  employed  for  that  pur- 
pose in  England,  and  latterly  in  this  country" — thus  agreeing,  in 
this  respect,  with  Judge  Parker^  in  State  v.  Rollins^  8  N.  H.  563, 
who,  in  speaking  of  art,  90  of  the  constitution,  says  that  actual 
use  is  not  the  test. 
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Supposing  that  the  power  to  enforce  specific  performance  had 
been  exercised  by  any  tribunal  either  in  the  province  or  the  state, 
or  supposing  that  it  had  not,  Judge  La^ld  says, — **If  it  was  a 
power  never  used  nor  practised  in  the  province  before  the  consti- 
tution in  any  form,  then,  to  determine  the  true  application  of  the 
terms  'heretofore  used  and  practised'  as  used  in  the  Bill  of  Rights, 
we  must  go  to  the  common  law  with  respect  to  the  new  right  and 
power  thus  conferred  ;  and,  doing  that,  we  find  it  not  to  be  a  case 
in  which  it  had  been  used  and  practised  anywhere  before  the  con- 
stitution, to  have  a  trial  by  jury  as  matter  of  legal  right."  Per- 
kins V.  ScotU  ^1  N.  H.  81,  82.  So  we  see  that  we  are  greatly  in- 
debted to  the  judicial  learning,  the  historical  research,  the  strong 
and  forcible  reasoning,  and  the  logical  deductions  of  Judge  Ladd 
for  the  condition  in  which  we  find  this  question. 

In  18TB  this  question  was  again  considered,  and  the  court,  as 
then  constituted  (and  it  is  supposed,  after  consideration),  held,  in 
Bellmvs  V.  Bellows,  supra,  that  the  constitutional  right  of  trial  by 
juiy  in  chancery  cases  does  not  exist  as  a  constitutional  right  in 
New  Hampshire.  This  question  was  again  discussed  by  the 
present  chief-justice  in  Woosfer  v.  Pit/mouth,  62  N.  H.  203,  where 
it  is  said, — '*  The  exception  of  '  cases  in  which  it  has  been  hereto- 
fore* otherwise  used  and  practised  '  {art.  20)  is  neither  a  reservation 
nor  a  grant  of  jury  trial  in  any  case,  but  an  exception  of  cases  in 
which  the  right  is  not  reserved.  The  essentials  of  that  method  of 
adjudication  are  shown  by  common-law  principles  and  by  history." 
See  cases  cited. 

In  Davis  v.  Bi/er,  62  N.  H.  236,  it  is  said  by  Judge  Allen,— ''It 
must  be  considered  as  settled  in  this  state  that  eases  within  the 
equity  jurisdiction  of  the  court  were,  previous  to  and  at  the  time 
of  the  adoption  of  the  constitution,  a  class  which  it  had  not  been 
the  practice  to  try  by  jury,  and  to  which  the  right  guaranteed  by 
the  Bill  of  Rights  was  not  extended  and  did  not  apply.  There  is 
not  and  never  has  been  any  absolute  constitutional  right  of  trial 
by  jury  for  equity  causes.  .  .  .  The  other  cases  before 
cited,  all  decided  [citing  Perkins  v.  Scott  with  approval]  that 
there  was  no  absolute  constitutional  right  of  jury  trial  in  causes 
within  the  equity  jurisdiction  of  the  court."  It  seems  to  us  that 
this  question  should  be  considered  as  settled,  and  that  parties 
should  understand  that  their  rights  will  be  regulated  in  accordance 
with  the  doctrine  so  often  promulgated. 

Regarding  the  question  whether  there  were  courts  of  equity 
with  full  chancery  powers  in  this  state  in  1792  as  entirely  imma- 
terial, we  shall  endeavor  to  establish  two  propositions:  1.  That 
in  construing  the  exception  "  heretofore  used  and  practised,"  refer- 
ence should  be  had  to  the  previous  practice  in  England.  2.  That 
the  right  of  trial  by  jury  in  equity  causes  like  the  one  in  question, 
involving  the  regulation  of  water-rights  where  both  parties  had  a 
conceded  right  and  title,  did  not  exist  as  a  matter  of  right  in  Eng- 
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laud,  and  that  it  was  not  used  and  practised  to  try  such  causes  by 
jury.  Undoubtedly  the  term  ''  hitherto  used  and  practised  "  had 
reference  to  the  uses  and  practices  of  the  past,  in  this  country  and 
in  England,  but  more  essentially  to  established  rules  of  practice  in 
England.  If  there  was  no  use  or  practice  here,  and  the  framers 
had  intended  to  save  the  right  of  jury  trial  in  all  controversies, 
why  not  say  so?  They  could  have  expressed  themselves  very  de- 
cidedly, and  in  a  few  words,  as,  for  instance,  "  The  right  of  trial 
by  jury  in  all  controversies  between  parties  concerning  property 
shall  be  forever  inviolate." 

Does  any  one  claim  that  this  exception  had  reference  to  contro- 
versies a«  to  wills  and  accounts  only  ?  If  such  had  been  the  intent, 
it  could  have  been  expressed  in  unmistakable  terms,  "  All  con- 
troversies except  as  to  wills  and  accounts"  would  have  clearly 
stated  the  intention.  The  fact  that  special  classes  of  cases  are  not 
expressed,  shows  that  the  exception  was  intended  to  be  of  broader 
scope.  But  the  fact  that  they  qualified  this  guaranty  and  made  a 
general  exception  of  those  cases  where  it  had  been  theretofore 
used  and  practised  otherwise,  shows  unmistakably  that  they  did 
not  intend  what  counsel  claim,  but,  on  the  contrary,  wisely  pro- 
vided that  the  legislature  might  create  courts  ample  to  administer 
justice  for  all  time  and  under  all  circumstances ;  and  the  only  limi- 
tation or  restraint  which  they  placed  upon  that  branch  of  the  gov- 
ernment was  to  say.  Cases  which  have  hitherto  been  tried  by 
jury,  shall  be  tried  by  jury  in  the  future.  It  was  the  English 
jurisprudence  which  was  referred  to.  It  was  not  the  steady  and 
ordinary  course  of  the  English  common-law  and  equity  jurispru- 
dence that  estranged  our  forefathers  and  precipitated  the  Revolu- 
tion, but  executive  usurpations  and  parliamentary  encroachments. 
It  was  not  among  their  purposes  to  establish  a  new  jurisprudence, 
but  it  was  designed  to  adopt  and  perfect  that  of  the  mother 
country. 

The  language  of  this  exception,  "  heretofore  otherwise  used  and 
practised,"  should  be  received  in  its  ordinary  sense,  because  there 
is  no  historic  reason  for  putting  upon  it  an  unusual  meaning.  It 
is  manifest  that  it  was  intended  to  preserve  the  right  of  jury  trial 
except  as  to  those  classes  of  rights  and  controversies  which  had 
been  theretofore  otherwise  adjusted.  As  has  been  already  said, 
it  will  not  be  contended  that  the  general  provision  is  not  broad 
enough  to  include  equity  causes.  But  we  say  that  the  exception 
was  intended  to  except  equity  causes  from  the  operation  of  the 
general  provision.  And,  instead  of  undertaking  to  enumerate  in 
the  constitution  the  particular  cases  in  which  courts  of  equity 
should  have  jurisdiction,  it  left  that  to  be  judicially  determined  by 
the  courts  of  the  future  according  to  the  practice  and  usage  which 
had  theretofore  obtained,  in  the  jurisprudence  after  which  we  were 
forming  our  system,  and  the  term  "heretofore"  can  only  be 
viewed  as  having  reference  to  the  English  system  of  common  law 
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and  equity.  Legal  rights  cannot  be  ascertained  or  measured  by 
narrow,  particular  periods  of  time.  In  the  ascertainment  of 
right,  courts  are  continually  adhering  to  precedents,  ancient  and 
modern. 

Is  it  contended  that  rights,  remedies,  and  proceedings  should 
be  ascertained  and  measured  by  the  usage  practised  on  the  day  of 
the  adoption  of  the  constitution  ?  This  would  be  absurd.  Well, 
then,  if  that  particular  day  was  not  the  guide,  what  period  will 
you  take?  Will  you  take  one  year,  or  two  years,  or  ten  years,  or 
the  quarter  of  the  century  preceding?  This  would  be  equally  ab- 
surd. The  term  **  heretofore  "  had  reference  to  the  past — to  the 
past  history  of  common-law  and  equitable  rights  and  proceedings 
— to  the  whole  history. 

Here  is  a  position  from  which,  it  seems  to  me,  there  is  no 
escape.  If  the  historical  argument  of  opposing  counsel  is  true, 
that,  technically,  no  court  of  equity  existed  in  the  province  at  the 
time  of  the  adoption  of  the  constitution  (which  I  do  not  concede), 
and  his  further  argument  is  sound,  that  the  exception  in  the  20th 
article  of  the  Bill  of  Rights  must  be  construed  as  having  reference 
to  that  particular  period  (which  I  do  not  concede),  then  it  follows, 
as  a  matter  of  course,  that  the  right  of  trial  by  jury  exists  in  all 
equity  proceedings,  upon  all  issues,  although  for  hundreds  of 
years  previous  it  had  been  used  and  pmctised  differently  in  Eng- 
land. It  seems  to  me  that  the  broader  and  more  reasonable  view 
is,  that  these  people  undei-stood  that  they  were  building  from  the 
common-law  and  equity  jurisprudence  of  England.  They  did  not 
assume  to  define  all  the  powers  of  the  courts,  or  to  create  all  the 
courts  that  future  generations  should  need  to  settle  their  disputes, 
though  they  did  provide  that  the  general  court  should  forever  have 
full  power  and  authority  to  "  erect  and  constitute  judicatories  and 
courts  of  record,  or  other  courts,  for  hearing  and  trying  all  process- 
es, causes,  matters,  and  things  whatsoever,"  etc.  Constitution, 
Part  II,  art.  4. 

As  is  well  known,  art,  90,  Part  II  of  our  present  constitution, 
down  to  the  proviso,  was  in  the  constitution  of  1783,  and  this  was 
based  upon  somewhat  similar  phraseology  in  the  act  of  April,  1777, 
entitled  "An  act  'for  the  reestablishing  of  the  general  system  of 
laws  heretofore  in  force  in  this  state.'  "  It  will  be  observed  that 
this  article  has  reference  to  practice  in  the  courts  of  law.  It  will 
be  observed,  also,  that  the  language  is  more  explicit  in  the  direction 
of  restriction  than  the  exception  in  art,  20  of  the  Bill  of  Rights. 
Mark  the  difference.  In  the  Bill  of  Rights  the  language  is  **  except 
in  cases  in  which  it  has  been  heretofore  otherwise  used  and  prac- 
tised ;" — no  reference  to  the  practice  in  the  province,  or  to  this 
country; — while  arf.  90  provides  that  "all  the  laws  which  have 
heretofore  been  adopted,  used,  and  approved  in  the  province,  colony, 
or  state  of  New  Hampshire,  and  usually  practised  on  in  the  courts 
of  law,  shall  remain  and  be  in  full  force  until  altered  and  repealed 
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by  the  legislature,  such  parts  thereof  only  excepted  as  are  repug- 
nant to  the  rights  and  liberties  contained  in  this  constitution." 

I  will  not  comment  at  length  upon  the  very  able  and  comprehen- 
sive opinion,  of  Judge  Parker^  in  State  v.  Mollins^  where  it  was 
held  that  an  indictment  for  the  E^nglish  common-law  oflEence  of 
false  imprisonment  and  kidnapping  was  sustainable  in  this  state, 
although  there  was  no  statute  or  express  law  here  creating  such  an 
offence,  but  will  quote  one  paragraph  of  the  opinion  which  has  ref- 
erence to  art.  90  in  question  :  and  it  will  be  seen  that  this  indict- 
ment was  sustained  on  the  ground  that  the  English  law,  existing 
before  the  Revolution,  was  continued  in  force  by  virtue  of  art,  90. 
The  court  says, — "'  It  is  perfectly  apparent  that  the  body  of  the 
common  law,  as  previously  in  force,  was  comprehended  in  this 
enactment.  That  was  a  part,  and  a  very  important  part,  of  the 
general  system  of  laws  which  were  to  be  reestablished  by  the  act. 
If  it  was  not  as  a  body  comprehended  in  the  act,  it  must  either 
hav^  become  entirely  nugatoiy, — which  cannot  be  supposed,  for 
without  some  parts  of  it  the  administration  of  justice  could  not 
have  been  continued,— or  it  must  have  remained  in  force  by  some 
inherent  vigor  of  its  own ;  for  there  is  nothing  to  indicate  that  a 
separation  was  then  to  be  made  in  it,  and  such  parts  only  of  it  as 
could  be  shown  to  have  been  actually  used  in  the  courts  of  justice 
to  be  adopted,  and  the  residue,  which  was  in  force  before,  although 
not  shown  to  have  been  used,  to  be  rejected.  If  any  part  of  it  was 
within  the  act,  the  whole  body  of  it  previously  in  force  was  so, 
except  such  parts  as  were  incompatible  with  the  new  form  of  gov- 
ernment."    kate  V.  Rollins,  8  N.  H.  562,  563. 

In  Pierce  v.  State,  13  N.  H.  536,  it  was  contended  that  questions 
should  not  he  put  to  the  jury  as  to  whether  they  had  formed  opin- 
ions as  to  the  law  in  the  case,  because,  as  it  was  claimed,  the  juror 
or  jurors  were  judges  of  the  law  in  the  period  before  1792,  and  that 
therefore  they  were  entitled,  under  the  constitution,  to  that  kind  of 
a  jury  trial.  This  is  the  case,  as  will  be  remembered,  where  John 
P.  Hale  said  the  friends  of  free  government  and  popular  rights  are 
on  one  side,  and  those  of  legitimacy,  aristocracy,  etc.,  on  the  other. 
It  will  be  in  vain  for  the  court  to  throw  themselves  before  the  car 
which  carries  on  the  progress  of  free  principles.  The  questions 
involved  were  deemed  of  suflBcient  importance  and  gi*avity  to  call 
for  the  opinion  of  two  members  of  the  court,  nameljr,  Ghilchrist  and 
Parker. 

Judge  Q-ilchrist  says, — "At  the  time  of  the  adoption  of  the  con- 
stitution, the  common  law  was  the  law  of  the  state,  so  far  as  it  was 
applicable  to  our  institutions  and  the  circumstances  of  the  country." 
iJ.,  18  N.  H.  542.  In  speaking  of  the  kind  of  jury  intended  by 
the  constitution,  he  says, — "As  a  common-law  question,  this  must 
be  determined  by  the  authorities.  Wherever  they  lead  us,  it  is  our 
duty  to  follow.  Whatever  result  they  may  establish,  it  is  our  duty 
to  declare."  lb.,  13  N.  H.  543.  And  the  learned  judge  proceeds  to 
VOL.  LXV.      24 
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an  examination  of  the  English  authorities,  for  the  purpose  of  ascer- 
taining the  kind  of  jury  system  used  in  the  law  courts  of  England. 

Judge  Parker^  in  discussing  this  same  question,  says, — "  So  far  as 
I  am  aware,  it  is  not  known  at  the  present  day  [1843]  what  was 
the  doctrine  of  the  courts  here  upon  this  point  before  tne  Revolu- 
tion. It  is  well  understood,  however,  that  the  administration  of 
justice  [before  the  Revolution]  was  in  general  of  a  very  inartificial 
character.  ...  it  is  very  clear  that  we  cannot  resort  with 
much  safety  to  the  rulings  or  decisions  of  that  time  for  the  purpose 
of  determining  a  contested  question  involving  legal  principles. 
Even  after  the  Revolution  and  the  adoption  of  the  constitution, 
although  perhaps  substantial  justice  was  administered  in  most 
cases,  little  can  be  claimed  for  the  courts  on  the  score  of  their 
scientific  administration  of  the  law,  according  to  strict  legal  rules. 
.  .  .  If,  therefore,  we  do  not  look  with  the  utmost  confidence 
to  the  period  immediately  succeeding  the  Revolution  for  precedents, 
it  is  not  a  matter  of  reproach  to  the  men  who  were  then  engaged 
in  laying  broadly  and  deeply  the  foundations  of  a  government." 
/6.,  13  N.  H.  557. 

Judge  Parker  practically  admits  that  the  jury  had  to  some  extent 
been  judges  of  the  law  in  both  civil  and  criminal  cases,  but  says, — 
"  It  is  obvious,  from  this  brief  review  of  some  portion  of  our  early 
jurisprudence,  that  it  cannot  furnish  a  rule  for  the  action  of  the 
courts  at  the  present  day."     lb,,  13  N.  H.  558,  560. 

Later,  in  1869,  this  doctrine  was  forcibly  reiterated  and  empha- 
sized in  State  v.  Hodge.  The  opinion  in  that  case  was  by  the 
present  chief-justice,  who  speaks  of  the  doctrine  of  Judge  Parker^ 
in  Pierce  v.  State,  as  a  novelty  at  the  time,  but  expresses  the  won- 
der that  there  could  ever  have  been  any  doubt  of  its  soundness ; 
and  says  that  the  system  (jury  system)  inaugurated  by  Judge  Par- 
ker in  1842,  contrary  to  the  practice  previous  to  1792,  was  and  is  to 
be  accepted  as  a  fundamental  theory  of  the  constitution,  an  ancient 
principle  of  the  common  law,  and  the  true  construction  of  the  Great 
Charter.  The  court  say, — "  History  discarded  the  old  practice  as 
a  test  of  the  right  and  duty  of  the  jury  to  decide  the  law.  We  are 
not  at  liberty  to  adhere  to  it  [the  old  practice]  as  a  test  of  the  right 
and  duty  of  the  court  to  decide  the  fact.  If  the  application  of  this 
doctrine  in  its  whole  length  and  breadth  should  clear  the  law  of  a 
great  mass  of  facts  which  encumber  it,  the  result  would  be  not  only 
an  ideal  vindication  of  constitutional  principle,  but  also  a  practical 
improvement,  tending  to  facilitate  the  study  and  administration  of 
the  law,  and  to  make  it  a  more  intelligible. and  rational  system  of 
general  rules — a  point  of  no  small  consequence  in  a  society  which 
undertakes  to  found  its  institutions  upon  popular  intelligence." 
State  V.  ffodge,  50  N.  H.  510,  623,  524. 

It  may  be  prop#r  to  observe,  in  passing,  that  the  court  at  that 
time  embraced  other  eminent  constitutional  judges,  such  as  the  late 
Chief-Justice  Bellows,  the   Hon.  Jeremiah  Smith  and  the  Hon. 
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William  Spencer  Ladd,  now  of  counsel  for  th^  defendants  in  the 
case  at  bar,  who  concuiTed  in  the  opinion.  Now,  what  is  the  import 
of  that  opinion  in  Pierce  v.  State^  which  both  the  counsel  for  the 
defendants,  as  members  of  the  court  in  1869,  fully  indorsed  ?  Sim- 
ply this,  and  nothing  less, — that  the  constitutional  guaranty  of  juiy 
trials  (although  there  is  no  reference  to  the  past)  reaches  beyond 
the  actual  jury  as  practised  and  used  in  the  province  and  state 
prior  to  1792,  and  embraces  the  jury  known  and  used  in  the 
English  common-law  system. 

Judge  Foster^  in  King  v.  Hopkins,  57  N.  H.  346,  348,  350,  after 
speaking  of  the  imperfect  jury  practice  prior  to  1792,  makes  the 
following  forcible  statement:  "So  the  constitutional  conventions 
of  1783  and  1792  must  have  had  the  same  intent  as  those  judges — 
Dudley,  Farrar,  and  others.  They  must  have  intended  such  a 
juiy  trial  as  that  of  the  common  law  of  England,  under  which  they 
had  always  lived,  and  which  they  adopted, — not  precisely  that . 
trial  in  every  unimportant  detail,  but  precisely  that  in  substance 
and  so  far  as  its  essentials  were  concerned." 

Judge  Smith  and  others,  in  the  convention  of  1792,  did  not 
understand  the  ''sacred  right"  and  "inestimable  privilege"  of 
trial  by  jury  to  mean  such  a  trial  as  overturned  all  law  before  such 
judges  as  "never  read,  and  never  would  read"  the  "sages  of  the 
law."  The  "  sacred  right "  and  "  inestimable  privilege,"  not  con- 
ferred, but  confirmed,  by  the  Bill  of  Rights,  was,  in  the  mind  and 
intention  of  those  who  declared  it,  the  common-law  jury  trial,  in 
all  its  essential  and  time-honored  attributes.  And  it  is  not  possible 
that  any  other  kind  of  jury  trial  can  be  sustained  as  the  true  legal 
construction  of  the  constitution. 

The  authorities  are  numerous  that  construe  common-law  terms 
in  a  constitution  according  to  their  common-law  signification.  Our 
constitution  is  to  be  construed  by  the  light  of  the  common  law.  A 
system  of  jury  trial,  such  as  our  English  ancestors  never  knew, 
might  have  been  created  by  our  constitution-makers ;  but  if  they 
had  chosen  such  a  creation,  they  would  have  conferred  upon  their 
creature  some  distinctive  and  recognizable  mark.  Instead  of  this, 
they  used  a  familiar  term  to  express  their  idea ; — ^but  if  any  one 
will  seek  for  a  definition  of  the  term,  he  must  draw  from  that 
great  fountain,  the  common  law ;  and  in  doing  this,  he  must  bear 
in  mind,  as  I  said  a  little  while  ago,  that  this  right  of  jury  trial  is 
not  conferred,  but  confirmed,  by  the  constitution ;  that  it  is  not 
the  beginning  of  a  law  for  the  state,  but  that  it  assumes  the  exist- 
ence of  a  well  understood  system,  which  is  to  be  continued  in  force 
and  "held  sacred."  Cool.  Con.  Lim.  60.  If  any  common-law 
term  has  a  settled  and  definite  signification,  it  is  "  trial  by  jury." 

The  argument  seems  ridiculously  narrow,  that  when  the  framers 
gave  the  legislature  full  and  complete  power  (under  art.  4,  Part  II) 
to  erect  all  kinds  of  courts,  so  that  all  processes  and  remedies 
should  be  open  to  the  people  as  their  interests  and  demands  might 
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in  the  future  require,  and  that  all  kinds  of  causes  and  complaints 
might  be  heard  and  justice  speedily  administered  ;  that  after  doing 
all  this  for  future  generations,  they  should  make  a  sudden  turn, 
and  strictly  limit  the  power  and  practice  of  the  courts  so  erected 
to  the  condition  of  courts  already  in  existence,  and  to  the  period 
just  preceding  and  following  the  Revolution  ;  that  no  other  proc- 
esses or  methods  should  be  used ;  that  the  term  "  hitherto  used 
and  practised"  was  to  be  cut  short;  and  that  the  courts  for  all 
times  should  draw  their  methods  and  powers  from  that  limited 
judicial  fountain, — this,  I  say,  seems  to  me  simply  ridiculous. 
This  would  be  giving  power  to  the  legislatures  for  the  mere  pur- 
pose of  at  once  destroying  its  practical  utility  and  operations.  I 
contend  that  art,  4,  Part  II  of  the  constitution,  shows  that  the 
framers  of  the  constitution  realized  that  they  had  not  erected  a 
complete  judiciary;  that  they  intended  to  leave  that  to  future 
legislatures,  as  necessities  might  arise ;  while  they  also  intended 
to  protect  the  jury  trial,  as  it  had  grown  and  formed  into  a  system 
in  England.  No  other  argument  can  stand  the  test  of  reason  and 
thought  for  a  moment. 

Drawing  from  the  whole  countiy  for  precedent  for  his  argument, 
the  only  dictum  counsel  finds  in  support  of  it  is  that  of  Judge 
Ladd^  in  Copp  v.  Henniker^  55  N.  H.  191,  192.  But  this  dictum 
had  reference  to  an  actual  practice  in  the  province.  Now,  sup- 
pose there  was  no  "  practice  "  to  do  a  certain  thing  in  a  certain 
proceeding  in  this  province :  then  where  does  the  "  heretofore  " 
carry  you  ?  Nowhere  ?  Or  is  it  reasonable  to  suppose  they  meant 
some  system  somewhere?  If  there  was  a  system  of  equity  juris- 
prudence in  England,  time-honored  and  well  understood,  in  which 
it  had  been  "  used  and  practised  "  to  regulate  certain  classes  of 
controversies  and  certain  classes  of  rights  without  a  jury,  and  if  it 
be  true,  as  argued  by  the  other  side,  that  such  proceedings  had  not 
been  ''  used  and  practised  "  here  at  all  prior  to  1792,  is  it  any  less 
probable  that  the  exception  "  heretofore  otherwise  used  and  prac- 
tised "  had  reference  to  such  well  understood  practice  and  usage  in 
English  courts  of  chancery,  than  that  the  guaranty  of  trial  by  jury, 
without  any  allusion  whatever  to  practice  or  usage  theretofore, 
had  reference  to  the  well  known  and  time-honored  jury  system  of 
England  described  by  Judge  Parker  in  Pierce  v.  State^  13  N.  H., 
and  by  Judge  Foster  in  King  v.  Hopkins^  57  N.  H.,  rather  than 
the  crude  and  inartificial  jury  system  which  was  in  actual  use  and 

Eractice  in  the  colonial,  provincial,  and  early  state  periods  of  our 
istory,  as  held  in  these  cases  ?  To  argue  that  it  is  less  probable, 
is  to  argue  the  term  *•  heretofore  otherwise  used  and  practised  " 
meaningless  verbiage,  referring  to  practice  nowhere,  and  that  the 
authors  of  it  were  a  set  of  narrow,  senseless  old  gentlemen — an 
argument  which  ought  not  to  prevail  against  the  acknowledged 
historic  wisdom  and  rugged  common-sense  of  the  men  who  consti- 
tuted that  illustrious  body.     In  other  words,  if  the  guaranty  part 
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of  the  clause  as  to  jury  trial  means  a  jury  trial  of  the  law  courts  of 
England,  according  to  thfe  common-law  practice,  why  does  not  the 
exception,  which  is  the  other  part  of  the  same  clause,  by  force  of 
the  same  reasoning,  mean  the  equity  trials  of  England  according 
to  the  chancery  practice  of  that  country?  Or,  again:  If  the 
system  of  equity  was  practised  here  prior  to  1792,  inartificially  or 
imperfectly,  as  the  jury  system  was  practised,  or  if  it  was  practised 
to  a  limited  extent,  is  it  less  probable  that  the  exception  refers  to 
the  more  perfect  system  of  England  than  that  the  guaranty,  with- 
out any  backward  reference  whatever,  means  the  more  perfect 
jury  system  of  England  as  administered  under  the  rules  of  the 
common  law  rather  than  the  inartificial  actual  jury  practice  of  the 
stoi-my  period  of  the  Revolution,  as  it  is  sometimes  expressed  in 
books  ?  Or,  still  again :  If  full  chancery  powers  existed  in  New 
Hampshire  at  the  time  of  the  adoption  of  the  constitution,  we  still 
maintain  that  the  exception  referred  to  the  practice  here  and  in 
England. 

It  is  said  by  the  court,  in  King  v.  Hopkins^  57  N.  H.  348, — "  It 
may  be  that  the  New  Hampshire  practice  before  1792  as  a  histor- 
ical fact,  and  the  jury  trial  of  the  common  law  as  a  principle, 
should  both  be  considered  in  the  effort  to  ascertain  what  kind  of 
a  trial  the  framers  of  the  constitution  meant  and  intended  in  1792 
by  jury  trial."  And  if  this  reasoning  be  true  as  to  law  courts, 
why  not  as  to  courts  of  equity  ?  Still  again  :  If  there  was  no 
practice  here  at  all,  as  claimed  by  the  other  side,  then  the  refer- 
ence must  have  been  to  English  practice  alone, — and  the  legisla- 
ture having  the  power  under  the  constitution  to  create  such  courts, 
when  created  such  courts  would  take  the  modes  and  usages  of  the 
system  to  which  the  exception  referred.  As  bearing  upon  the 
probable  intention,  if  it  be  true,  as  claimed  by  counsel,  that  there 
had  been  no  exercise  of  chancery  practice  in  New  Hampshire  for 
a  half  century  prior  to  1792,  it  is  reasonably  certain  that  the 
denial  of  jury  trial  in  such  proceedings  was  not  a  grievance  against 
which  our  forefathers  were  revolting ;  nor  could  it  have  been  the 
grievance  stated  against  the  British  Crown  in  the  Declaration  of 
Independence,  ''  for  depriving  us  in  many  cases  of  the  benefits  of 
trial  by  jury^"  If  his  argument  is  true,  the  grievance  referred  to 
in  the  Declaration  must  have  bee4i  the  denial  of  jury  trial  in 
causes  other  than  equity.  There  is  nothing  in  history,  there  is 
nothing  in  our  jurisprudence,  there  is  no  peculiar  principle  in  our 
institutions,  which  make  equity  proceedings,  according  to  the  ordi- 
nary course  in  England,  repugnant  to  the  people  of  this  country. 

One  other  position  taken  by  counsel  in  his  argument,  where 
he  undertakes  to  lay  upon  a  party  the  burden  of  snowing  as  fact 
that  cases  in  equity  were  triable  without  a  jury  in  New  Hampshire 
prior  to  the  adoption  of  the  constitution,  needs  to  be  noticed.  Of 
course,  if  our  argument  be  sound,  that  the  reference  was  to  English 
jurisprudence,  this  question  is  of  no  practical  importance;  but  if  it 
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be  otherwise,  we  should  say  it  is  not  a  question  of  burden  of  proofr 
but  one  to  be  settled  upon  judicial  and  historical  examination. 
The  argument  that  the  right,  being  reserved  to  the  legislature  by 
art.  20,  to  change  the  mode  of  trial  in  cases  arising  on  the  high 
seas  and  such  as  relate  to  mariners'  wages,  shows  that  the  exception 
as  to  cases  otherwise  used  and  practised  had  reference  to  practice  in 
New  Hampshire,  is  erroneous.  It  shows  the  reverse.  At  least,  it 
does  not  show  what  is  claimed  for  it.  It  is  asserted  that  it  was  the 
actual  practice  in  New  Hampshire  to  try  such  cases  by  jury.  That 
being  so,  the  general  clause  preserving  such  right  might  put  it 
beyond  the  power  of  the  legislature  to  provide  other  methods.  It 
might  have  become  a  vested  right.  This  proviso  means,  that  the 
legislature  should  have  the  right  in  this  class  of  cases,  triable  at  law, 
to  withdraw  the  right  of  trial  by  JU17,  and  has  no  reference  what- 
ever to  the  class  of  rights  embraced  by  the  exception.  No  danger 
comes  from  the  suggestion  as  to  the  power  of  the  attorney-general, 
as  ah  officer  of  the  public,  to  make  the  proceeding  civil  or  criminal. 
The  attorney-general  does  not,  by  instituting  the  proceeding, 
determine  any  question  of  right.  If  he  thinks  the  remedy  at  law 
by  indictment  adequate,  he  may  institute  such  a  proceeding.  Or, 
if  he  deems  the  remedy  at  law  inadequate,  he  may  set  forth  his 
allegations  in  equity  by  information,  as  has  been  done  for  hundreds 
of  years.  But  this  does  not  determine  the  rights  of  anybody.  It 
becomes  a  question  of  jurisdiction,  and  it  is  for  the  court  to  say, 
from  the  nature  of  the  case,  whether  it  is  a  case  where  the  legal 
remedies  are  adequate,  or  whether,  upon  approved  and  well  under- 
stood principles,  it  is  a  cause  cognizable  in  equity.  There  is 
nothing  new,  startling,  or  novel  about  this. 

Now,  as  bearing  upon  this  question  of  whether  the  framers  were 
referring  to  the  practice  in  England,  we  may  well  inquire  as  to  the 
constructions  which  have  been  put  upon  similar  safeguards  by  the 
various  courts  of  this  countiy.  We  shall  get  light  there.  Take, 
for  instance,  the  jury  safeguard,  where  the  constitutions  make  no 
reference  to  the  past  practice  or  to  any  system,  merely  providing 
that  the  right  of  trial  by  jury  shall  be  hefd  inviolate.  The  courts 
have  invariably  held  this  to  mean  the  common-law  jury  of  England. 
For  instance,  note  again  on  this  point  the  language  of  Judge  Laddy 
in  Copp  V.  ^enniker,  55  N.  H.  193,  where,  in  quoting  from  East 
KingHton  v.  2bu7e,  48  N.  H.  64,  he  says, — "The  trial  by  jury 
secured  to  the  subject  by  the  constitution  is  a  trial  according  to  the 
course  of  the  common  law."  See,  also.  Opinion  of  the  Justices,  41  N. 
H.  650 ;  2  Sto.  Const.,  «.  1779,  n.  2 ;  Sedg.  Stat.  Law  493,  n.  2d  ed. ; 
Cool.  Con.  Lim.  319 ;  State  v.  Peterson,  41  Vt.  522 ;  see  27  Vt.  359. 
Judge  Bell  says  (in  27  N.  H.  512)  "the  question  whether  this 
'court  [a  court  of  equity]  will  lose  their  jurisdiction  because  there 
is  an  adequate  remedy  at  law,  is  to  be  decided  here  as  it  would  be 
in  England."  Thus  showing  that  upon  this  subject  of  adequacy 
at  law,  reference  should  be  made  to  the  practice  of  England. 
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[Counsel  commented  on -BoWnaow  v.  Campbell^  3  Wheat.  212-221, 
United  States  v.  Howland^  4  Wheat.  108, 115,  and  Herbert  v.  Wren^ 
7  Cranch  370-376.] 

Pratt  V.  Pond^  6  Allen  59,  is  not  against  the  reasoning  of  the 
foregoing  cases,  although  it  might  at  first  so  seem.  The  only  sug- 
gestion of  consequence  there  is,  that  when  the  jurisdiction  depends 
upon  inadequacy  of  remedy  at  law,  the  question  of  adequacy  is  to 
be  determined  under  the  statutes  of  Massachusetts  and  their  course 
of  practice.  This  term,  of  course,  is  quite  different  from  one  refer- 
ring to  a  practice  and  usage  hitherto  obtaining,  as  our  Bill  of  Rights 
in  substance  does.     [Counsel  quoted  from  Prof.  Jur.,  ««.  84,  87.] 

In  three  states — Ohio,  Kansas,  and  Vermont — the  guaranty  is 
most  strongly  expressed  in  the  following  language :  ''  The  right  of 
trial  by  jury  shall  be  inviolate.''  Even  in  these  states  the  same 
interpretation  prevails,  and  I  propose  to  refer  to  the  decisions  of 
these  states  first. 

In  Kansas,  in  1866,  the  court,  speaking  through  its  chief-justice, 
said,  in  Kimball  v.  Connor^  3  Kan.  432, — "  The  plaintiffs  in  error 
insist  that  the  act  relating  to  proceedings  in  the  county  of  Douglass, 
approved  February  9,  1864,  is  unconstitutional  and  void  because  it 
does  not  authorize  the  trial  by  jury.  This  presents  the  question 
whether  this  is  a  case  within  the  meaning  of  the  constitutional  pro- 
vision— Bill  of  Rights,  s,  5 — '  The  right  of  trial  by  jury  shall  be 
inviolate.'  It  is  unnecessary  to  determine  whether  the  investiga- 
tion provided  for  in  the  act  referred  to  is  strictly  a  *  trial.'  Admit- 
ting for  the  purposes  of  this  cas€^that  it  is  a  trial,  it  will  not  follow 
that  the  act  is  in  contravention  of  the  constitutional  provision. 
That  provision  does  not  require  every  trial  to  be  by  jury.  Nor  does 
it  contemplate  that  every  issue  which  by  the  laws  in  force  at  the 
adoption  of  the  constitution  of  the  state  was  triable  by  jury,  should 
remain  irrevocably  triable  by  that  tribunal.  Trial  by  jury  is  guar- 
anteed only  in  those  cases  where  that  right  existed  at  common  law. 
Such  is  the  meaning  of  the  constitutional  provision  referred  to  ;  and 
in  statutory  proceedings,  proceedings  in  chancery,  etc.,  the  legisla- 
ture is  fully  competent  to  dispense  with  the  jury." 

This  provision  of  the  Vermont  constitution  was  under  consider- 
ation in  Plimpton  v.  Somerset^  33  Vt.  291,  where  it  was  said, — 
^^  In  all  these,  and  other  similar  cases  which  might  be  noted,  the 
immemorial  practice  of  proceeding  to  trial  without  a  jury,  in  the 
common-law  courts  of  England  and  of  this  country,  has  been  held 
conclusive  to  show  that  they  are  not,  within  the  terms  of  the  con- 
stitution, *  proper  for  the  cognizance  of  a  jury,'  and  were  not  in- 
tended to  be  therein  included."  In  the  course  of  the  same  opinion 
it  is  said, — "  The  constitution  was  intended  to  provide  for  the 
future  as  well  as  the  past,  to  protect  the  rights  of  the  people,  .  .  . 
whether  those  rights  then  existed  by  the  rules  of  the  common  law, 
or  might  from  time  to  time  arise  out  of  subsequent  legislation.  All 
the  rights,  whether  then  or  thereafter  arising,  which  would  prop- 
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erly  fall  into  those  classes  of  rights  to  which  by  the  course  of  the 
common  law  the  trial  by  jury  was  secured,  were  intended  to  be 
embraced  within  this  article.  ...  It  is  the  nature  of  the 
controversy  between  the  parties,  and  its  fitness  to  be  tried  by  jury 
according  to  the  rules  of  the  common  law,  that  must  decide  the 
question." 

The  case  of  Lessee  of  Cochran^ %  Heirs  v.  Loving^  17  Ohio  409, 
is  in  more  respects  than  one  a  noticeable  and  valuable  case,  as  well 
in  respect  to  its  historical  references  as  to  the  strong  language  used 
by  Judge  Hitchcock  in  disposing  of  the  question.  [Counsel  quoted 
from  the  case  at  length,  and  commented  on  it.] 

Our  purpose  in  citing  these  reasonings  is  to  show  that,  among 
the  states,  guaranties  similar  to  our  Bill  of  Rights  are  understood 
to  have  reference  to  the  long  established  English  system. 

KloriTie  V.  Bradstreet,  2  Handy  78,  was  a  bill  in  equity  to 
foreclose  a  mortgage.  There  it  was  distinctly  held  that  the  par- 
ties are  not  entitled  as  a  matter  of  right  to  a  trial  by  jury,  but  the 
granting  or  the  withholding  it  is  in  the  discretion  of  the  court. 

In  Carlisle  v.  Foster^  10  Ohio  St.  198,  was  a  bill  in  chancery 
for  the  enforcement  of  a  trust  and  for  an  account  by  the  trustee : 
'^  It  was,  therefore  [says  Chief-Justice  Brinkerhoff]^  a  matter  of 
discretion  in  the  court  below  whether  it  would  submit  any  ques- 
tion of  fact,  and  if  so,  what  questions  involved  in  the  case  were  to 
be  tried  by  jury." 

Ellithorpe  v.  Buck^  17  Ohio  St.  72,  was  an  action  under  the 
code  which  abolished  the  distinction  between  actions  at  law  and 
suits  in  chancery,  and  under  which  the  civil  action  was  substi- 
tuted for  both.  An  action  was  brought  by  a  party  claiming  legal 
title  and  possession  of  real  property,  to  determine  the  interest  of  a 
party  claiming  an  estate  there  adverse  to  him,  and  to  enjoin  such 
party  from  committing  in-eparable  injury  to  the  property  by  cut- 
ting timber  thereon.  Held,  there  being  no  issue  of  fact  arising 
in  the  pleading  "  for  the  recovery  of  money,  or  of  specific  real  or 
personal  property,"  neither  party  has  a  right,  under  the  263d  sec- 
tion of  the  code,  to  demand  a  trial  by  jury;  but  the  issues  are 
properly  triable  to  the  court,  although  the  location  of  the  bound- 
ary line  between  the  adjoining  lands  of  the  respective  parties  is 
the  matter  in  dispute. 

In  New  Jersey,  under  a  constitutional  provision  "that  the 
inestimable  right  of  trial  by  jury  shall  remain  confirmed  as  a  part 
of  the  law  of  this  state  without  repeal  forever,"  where  the  ques- 
tion was  taken  that  the  right  of  trial  by  jury  was  secured  in  all 
cases,  the  court,  as  early  as  1793,  through  Kinsey^  C.  J.,  in  Wood 
V.  Tallman^  N.  J.  Law  153,  held  that  the  constitution  does  not 
extend  the  right  to  a  trial  by  jury  to  cases  which  did  not  fall  with- 
in its  province  before  the  existence  of  that  charter ;  the  chancery 
prerogative  and  the  spiritual  courts  have  always  proceeded  with- 
out the  intervention  of  a  jury;   and  the  orphans    courts,   being 
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invested  with  those  powers,  as  defined  and  limited  by  the  act  of 
assembly,  may  exercise  them  as  before  without  any  violation  of 
the  right  of  trial  by  jury.  See,  also,  Scudder  v.  Company^  N.  J. 
Eq.  696;  McGear  v.  Woodruffs  4  Vroom  216;  Howe  v.  Plainfield^ 
8  Vroom  145 ;  State  v.  Boty^  8  Vroom  403,  405  ;  In  re  Lower 
Chatham^  6  Vroom  497. 

In  Howe  v.  Plainfield^  8  Vroom,  148,  the  court  say,  quoting 
approvingly  from  Mr.  Justice  Strong  in  a  Pennsylvania  case,  "  its 
measure  [right  of  trial  by  jury]  is  therefore  to  be  sought  in  the 
usage  which  prevailed  at  the  time  when  it  was  asserted.  But 
never  in  England  was  there  any  usage,  and,  consequently,  was 
there  any  right,  in  the  subject  that  every  litigated  question  of  fact 
should  be  submitted  to  a  jury.  In  all  that  large  class  of  cases 
which  are  cognizable  in  courts  of  equity,  there  never  was  any 
right  of  trial  by  jury,  nor  did  the  right  extend  to  many  other  civil 
and  crimirial  proceedings. 

In  Pennsylvania,  the  Bill  of  Rights  declares  that  "trial  by  jury 
shall  be  as  heretofore,  and  the  right  thereof  remain  inviolate  ; "  in 
effect,  precisely  the  same  as  art,  20  of  the  New  Hampshire  Bill  of 
Rights. 

The  opinion  of  Mr.  Justice  Strong^  in  Byers  v.  Commonwealth^ 
42  Pa.  St.  89,  94,  is  worthy  of  special  note.  The  head  note  states 
the  substance  of  the  decision,  and  is  in  the  following  language : 
"The  constitutional  provision  relative  to  trial  by  jury  was  in- 
tended to  preserve  the  right  as  it  existed  at  the  formation  of  our 
state  government,  and  not  to  increase  or  extend  it,  and  must  be 
construed  with  reference  to  the  statutes  that  were  in  force  in 
England  and  in  the  province  of  Pennsylvania,  at  the  adoption  of 
tho  first  constitution  of  the  state." 

But  I  desire  to  call  the  attention  of  the  court  to  the  reasoning 
of  this  case.  Judge  Strong  says, — "  The  objection  is  based  upon 
a  misconception.  We  inquire  not  now  after  the  mode  in  which 
such  a  trial  was  conducted.  Our  business  at  present  is  to  ascertain 
how  far  the  right  to  a  trial  by  jury  extended, — to  what  controver- 
sies it  was  applicable.  All  looked  to  preservation,  not  extension. 
It  is  the  old  right,  whatever  it  was,  that  was  to  be  preserved. 
None  of  the  powers  of  government  or  constitutions  under  which 
we  have  lived  have  contemplated  any  extension  of  the  right  by 
and  the  limits  in  which  it  had  been  enjoyed  previous  to  the  settle- 
ment of  the  state  or  the  adoption  of  the  constitution.  But  never 
in  England  ...  in  all  that  large  class  of  cases  which  are  cog- 
nizable in  equity,  was  there  right  of  trial  by  jury."  Mere  quota- 
tions will  not  do  justice  to  the  strength  of  the  opinion  in  this  case. 

In  New  York,  the  provision  in  the  constitution  of  1777  is,  that 
"  the  trial  by  jury  in  all  cases  in  which  it  has  been  heretofore  used 
shall  remain  inviolate  forever."  This  was  held  in  the  court  of  ap- 
peals as  intending  the  common-law  jury.  Wynehamer  v.  The 
People^  18  N.  Y.  378.     It  does  not  include  equity  cases. 


Digitized  byCjOOQlC 


362  LUMBER  CO.  v.  COMPANY.  [Grafton, 

It  was  said,  in  Rathhun  v.  Rathbun^  8  How.  Pr.  141,  "A  trial 
by  a  justice  of  the  supreme  court  at  a  special  term  of  an  equity 
case  is  clearly  within  the  implied  exception  of  the  constitution,.' 
citing  approvingly  Lee  v.  Tillotson^  24  Wend.  337. 

In  Empire  City  Bank^  18  N.  Y.  210,  it  is  said  that  a  trial  by 
jury  is  preserved  by  the  constitution ;  but  in  controversies  cogniz- 
able in  courts  of  equity  a  jury  trial  was  never  in  general  resorted  to. 

I  shall  not  follow  the  investigation  of  the  equity  practice  in  the 
various  states  further  at  this  time,  except  to  refer  to  Judge  Ladd's 
criticism  of  Marston  v.  Brackett  in  Copp  v.  Henniker^  55  N.  H. 
211,  where  he  says  that  this  doctrine  seems  to  be  acknowledged 
nowhere  but  in  New  Hampshire ;  and  to  the  remark  of  Mr.  Pome- 
roy,  in  his  notes  to  Sedg.  St.  Law  489,  2d  ed.,  that  the  New 
Hampshire  doctrine  is  purely  exceptional,  and  must  depend  upon 
an  early  practice  in  that  state  peculiar  to  itself.  See,  also.  Pom. 
Eq.,  ««.  299,  308.  There  was  no  peculiar  or  exceptional  practice 
in  New  Hampshire  justifying  the  opinion  in  Marston  v.  Brackett^ 
and  it  can  only  be  accounted  for  upon  the  ground  suggested  by 
Judge  Ladd  in  Copp  v.  Henniker^  55  N.  H.  211,  that  it  was 
without  consideration. 

I  now  come  to  the  second  point,  which  is  the  English  chancery 
jurisdiction  and  practice.  And  in  the  first  place  I  desire  to  call 
attention  to  Judge  Smith's  treatment  of  the  questions  involved 
in  this  case.  In  his  discussion  of  the  English  practice,  he 
treats  the  question  as  distinctly  one  of  nuisance,  common  to  the 
whole  public,  and  as  though  the  right  and  title  were  neither 
conceded  nor  established,  in  utter  disregard  of  the  fact  that  the  bill 
presents  other  questions  as  to  the  regulation  of  water-rights,  in 
which  the  parties  have  an  unquestioned  and  conceded  right  of  use, 
and  in  which  the  plaintiff  has  a  special  interest  beyond  that  of  the 
general  public.  The  nuisance  question  may  or  may  not  become  a 
question  in  this  case.  At  all  events  it  is  not  the  sole  and  only 
question.  I  shall  refer  to  this  further  on,  but  desire  that  the  dis- 
tinction should  be  borne  in  mind. 

Courts  of  equity  have  exercised  jurisdiction  over  water-rights, 
rights  of  purpresture,  and  nuisance  and  waste  in  connection  with 
such  rights,  and  over  nuisance  as  an  independent  cause,  from  the 
earliest  periods. 

For  the  purposes  of  my  position  in  the  case  at  bar,  it  is  not 
necessary  for  me  to  maintain,  and  I  do  not,  that  the  class  of  statu- 
tory nuisances  covered  by  the  so  called  **•  nuisance  act "  in  New 
Hampshire  may  be  tried  without  the  intervention  of  a  jury.  Nor 
do  I  oppose  the  idea.  I  do,  however,  maintain  that  the  grounds 
do  not  run  on  the  same  lines ;  that  there  is  and  ever  has  been  a 
distinction  between  nuisances  created  by  statute,  as  well  as  com- 
mon-law nuisances,  such  as  in  creating  and  maintaining  conditions 
prejudicial   to   health,  with   a  money   penalty   or   imprisonment 
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attached,  and  quasi  nuisances,  such  as  are  involved  in  water-rights 
or  rights  of  purpresture. 

One  class  of  nuisances  embodies  the  element  of  crime  either  per 
Be  or  prohibitum^  with  penial  punishment  in  the  line  of  the  criminal 
administration  of  justice,  while  the  other  may  be  a  nuisance,  or 
may  be  a  mere  infringement  of  a  right  common  to  the  public,  and 
against  which  courts  of  equity  furnish  redress  to  a  person  sustain- 
ing special  injury.  It  can  be  said,  however,  that  there  were  in 
England  certain  classes  of  nuisances  and  misdemeanors  which 
were  restrained  without  trial  by  jury.  The  ground,  I  believe,* 
was,  that  when  the  thing  complained  of  was  a  nuisance  per  Be,  the 
court  would  say  that  a  man  should  not  devote  his  property  to  such 
uses.  While  I  do  not  argue  against  jurisdiction  in  the  liquor 
nuisance  cases,  or  for  the  jury  trial  in  such  proceedings,  I  do  say 
that  the  two  cases  should  not  be  confounded.  They  are  on  differ- 
ent lines. 

But  to  resume  as  to  the  case  in  hand :  A  distinction  has  been 
made  from  the  earliest  times  between  a  plaintiff  who  has  no 
special  interest  beyond  that  of  a  member  of  the  public  to  abate  the 
nuisance,  and  a  plaintiff  who  is  suffering  special  injury  by  reason 
thereof.  Lord  Eldon  said,  in  1812,  in  King  v.  Dewsnap^  16  East 
196  (a  proceeding  by  indictment), — "T  did  not  expect  that  it 
would  be  disputed  at  this  day  that  though  a  nuisance  may  be 
public,  yet  that  there  may  be  a  special  grievance  arising  out  of  the 
common  cause  of  injury  which  presses  more  upon  particular  indi- 
viduals than  others  not  so  immediately  within  the  iniSuence  of  it." 

In  regard  to  nuisances,  the  jurisdiction  of  courts  of  equity,  saya 
Story  («.  921),  "seems  to  be  of  a  very  ancient  date,  and  has  been 
distinctly  traced  back  to  the  time  of  Queen  Elizabeth,"  citing  Ed. 
Inj.,  c,  11,  p,  224.  In  the  text  of  Eden  on  Injunctions,  pub- 
lished in  1821,  p,  259,  the  author  says  the  jurisdiction  of  courts  of 
equity  in  cases  of  purpresture  and  nuisance  is  undoubted  ;  that  it 
is  founded  on  the  right  to  restrain  the  exercise,  or  the  erection,  of 
that  fiom  which  irreparable  damage  to  individuals  or  great  public 
injury  would  ensue.  The  extensive  notes  of  Mr.  Waterman  (to  <?• 
11,  p,  259),  in  Wat.  Ed.  Inj.,  are  valuable.  And  the  distinction 
there  taken  is,  that  a  public  nuisance  is  one  that  annoys  all  the 
members  of  the  common  public  alike,  and  that,  although  the  injury 
may  be  to  an  interest  which  is  open  to  the  public,  if  it  lay  more 
heavily  upon  a  particular  individual,  he  may  have  his  remedy  by 
private  suit  in  equity. 

In  cases  where  there  is  no  special  damage  to  single  individuals 
more  than  is  common  to  the  public,  the  remedy  must  be  by  indict- 
ment, or  by  information  in  equity  by  the  attorney-general.  Nui- 
sances, he  says,  are  of  two  kinds, — those  which  are  injurious  to  the 
public  at  large,  and  those  which  are  injurious  to  the  rights  and 
interests  of  private  persons.  With  regard  to  public  nuisances,  he 
says  the  jurisdiction  seems  to  be  of  very  ancient  date,  and  to  be  on 
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tlie  irreparable  damage  to  individuals,  or  on  the  great  public  injury 
which  is  likely  to  ensue.  The  jurisdiction,  he  says,  is  applicable 
not  only  to  nuisances  strictly  so  called,  but  also  to  purprestures, 
siting  2d  Inst.  38,  272 ;  Harg.  L.  T.  84,  87. 

Blackstone  (vol.  3,  p.  73)  says  that  the  court  of  commissioners 
of  the  sewers,  having  chancery  powers  and  jurisdiction  to  overlook 
and  repair  sea-banks  and  sea-walls,  and  the  cleansing  of  rivers, 
public  streams,  etc.,  may  proceed  either  with  or  without  a  jury, 
and  remove  obstacles,  impose  rates,  and  various  other  things.  The 
•fact  is,  that  they  usually  proceeded  without  a  jury,  and  while  the 
high  court  of  chancery  was  frequently  called  upon  to  restrain  the 
action  of  this  court  of  commissioners,  it  seldom,  if  ever,  interfered. 

Eden  says  (p.  266)  that  the  commissioners  of  sewers,  in  the  ex- 
ercise of  their  duty  to  repair  sea-banks  and  sea-walls,  survey  rivers, 
public  streams,  ditches,  &c.,  have  authority  to  inquire  of  all  nui- 
sances and  offences  committed  by  the  stopping  of  rivers,  erecting 
mills,  not  repairing  banks  and  bridges,  &c.  These  commissioner 
were  latterly  appointed  by  the  court  of  chancery.  See,  also,  Dore 
v.  Gray,  2  T.  R.  358  (1788) ;   Yeaw  v.  Holland,  2  W.  Bl.  717,, 

The  case  of  Robinson  v.  Lord  Byron,  1  Bro.  Ch.  588,  was  a 
mandatory  injunction  against  maintaining  and  using  dams,  wires, 
shuttles,  flood-gates,  and  other  erections  so  as  to  interrupt  the  flow 
of  water  of  a  stream  which  flowed  to  the  plaintiff's  mill. 

Lord  Chancellor  Eldon^  in  1802,  in  the  course  of  his  opinion 
in  Universities  of  Oxford  v.  Richardson,  6  Ves.  706,  in  com- 
menting upon  Lord  Byron's  Case,  says, — "  Suppose  in  the  case  of 
Lord  Byron  there  had  been  a  variety  of  mills  upon  the  stream :  I 
do  not  say  that  they  would  have  a  concurrent  right  in  the  use  of 
the  water,  though  they  would  in  this  sense,  that  each  was  to  have 
it,  but  the  court  would  have  enjoined  at  the  instance  of  any  one, 
as  he  would  have  a  complete  title  in  himself."  Thus  Lord  Chan- 
cellor Eldon,  on  whom  the  defendants  rely  in  their  argument  with 
such  confidence,  recognizes  the  power  of  courts  of  equity  to  adjust 
water-rights,  and  no  question  is  made  as  to  the  propriety  of  the 
exercise  of  power  in  such  cases.  And  his  ground  is,  that  there  is 
no  question  of  title ;  and  I  maintain  that  the  jurisdiction  of  such 
courts  fully  to  hear  and  to  regulate  water-rights,  where  the  title  or 
right  to  use  is  conceded  or  established,  is  unquestioned. 

In  my  examination  of  this  question,  I  have  not  found  an  intima- 
tion by  any  writer  to  the  contrary ;  nor  have  I  seen  a  query  by  any 
court  as  to  the  propriety  of  exercising  such  power.  Indeed,  it  is 
frequently — I  ought  to  say  always — said,  that  it  is  the  only  court 
that  can  adequately  relieve  from  conditions  and  complications  ex- 
isting with  reference  to  such  interests.  There  is  greater  inherent 
necessity  for  full  power  in  such  cases  than  in  matters  of  account, 
or  any  of  the  other  matters  commonly  understood  as  within  the 
province  of  courts  of  equity. 

In  Mayor  of  London  v.  Bolt,  5  Ves.  130,  Lord  Chancellor  Lough- 
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bormigh  granted  an  injunction  against  a  public  nuisance  in  thia  city 
of  London,  but  did  it  reluctantly,  for  the  reason,  as  he  said,  that  the 
Lord  Mayor  had  ample  jurisdiction  to  order  the  abatement*.  No 
other  question  was  made  by  the  chancellor. 

Mr.  Eden  {p.  261),  after  speaking  of  the  jurisdiction  of  the 
court  of  exchequer  to  try  and  determine  purprestures,  says  that  a 
bill  was  filed  praying  that  the  defendant  might  be  restrained  from 
makhig  any  further  erections,  and  that  those  might  be  abated,  which 
decree  was  made  accordingly.  Attorney- G-eneral  v.  JRichards^  2 
Anst.  608.  The  same  thing  was  done  in  regard  to  Bristol  Harbor 
(^B.  H,  Ca%e^  cit.  18  Ves.  214,  Attorney-General  v.  Forbes^  Redes. 
PI.  117);  and  an  injunction  was  lately  granted  to  restrain  a  pur- 
presture  and  nuisance  upon  the  Thames  river.  Attorney- General 
V.  Johnson^  2  Wils.  Oh.  87.  Upon  the  same  principle  is  the  case 
mentioned  by  Lord  Hardvncke^  of  an  information  by  the  attorney- 
general  to  restrain  the  stopping  up  of  a  highway  behind  the  royal 
exchange.  (Amb.  104.)  This  was  a  proceeding  in  equity  upon 
information.  Mr.  Eklen  says  (jt?.  262), — "The  jurisdiction  in 
these  cases  might  have  been  supported  on  the  ground  of  public  nui- 
sance, even  if  the  cause  complained  of  had  not  at  the  same  time 
been  purprestures ;  the  interposition  in  cases  merely  of  public 
nuisance  being  by  no  means  a  modern  branch  of  equitable  juris- 
diction." 

There  is  a  precedent  for  this  in  the  time  of  Queen  Elizabeth^ 
which  appears  to  have  escaped  observation.  Bond's  Case^  Moore 
238.  Accordingly,  no  less  than  three  of  the  above  applications 
on  grounds  of  public  nuisance  were  at  the  suit  of  private  individ- 
uals (^Baines  v.  Baker^  Amb.  158,  3  Atk.  21,  751),  and  Lord 
Hardwicke^  in  one  of  them,  noticed  the  irregularity,  which  does 
not  appear  to  have  formed  a  very  serious  objection.  (See  Coming 
V.  Lowerre^  6  Johns.  Ch.  439,  which  was  by  information  and  bill 
combined.)  "All  obstructions  in  public  rivers  by  which  the  cur- 
rent is  weakened,  or  the  placing  of  timber  or  other  bulky  materials 
by  which  navigation  is  impeded,  are  nuisances."     Eden  265. 

In  Bacon's  day  (5  Bac.  Abr.,  Nuis.  A),  exhibiting  horses  in  the 
streets  was  a  nuisance,  and  might  be  abated.  But  I  venture  to 
say  that  in  these  modern  days  it  would  be  deemed  exceedingly 
arbitrary  and  in  violation  of  sacred  rights  if  the  court  should  order 
that  horses  should  not  be  exhibited  or  shown  in  the  streets.  '*  As 
navigable  rivers  are  deemed  highways,  it  is  a  nuisance  to  diveit 
part  of  the  river  whereby  the  current  of  it  is  weakened,  and  made 
unable  to  carry  vessels  of  the  same  burden  as  it  could  before;  also 
the  laying  of  timber  in  a  common  river,  though  the  soil  belong  to 
the  party,  is  as  clearly  a  nuisance  as  if  the  soil  was  not  his,  if 
thereby  the  passage  of  boats,  etc.,  is  obstructed."  Bac.  Abr.,  Nuis. 
A,  ed.  1862,^.  227;  Noy  103;  3  Keb.  640,  759. 

It  will  be  noted  in  this  connection  that  Judge  Smith  takes  the 
ground  that  the  plaintiffs  in  the  case  at  bar  are  not  entitled  to 
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relief,  because  the  soil  underlying  the  waters  of  the  Connecticut 
river  is  owned  by  the  riparian  proprietors.  The  diveraion  of 
water  by  obstruction*  is  a  nuisance.  It  maybe  purely  a  private 
nuisance,  or  it  may  be  in  character  public,  with  special  injury  to 
an  individual,  which  makes  it  for  purposes  of  remedy  a  private 
nuisance.  The  books  are  full  of  cases  of  equitable  relief  where 
remedy  at  law  is  inadequate.  The  court  of  chancery  has  also  a 
concurrent  jurisdiction  with  courts  of  law  over  nuisances  private 
in  character  where  there  is  no  irreparable  injury.  There  are  many 
cases  of  application  on  this  very  subject  of  diverting  streams. 

In  Finch  V.  Resbridger^  2  Vern.  390,  the  Lord  Keeper  held  that 
after  a  long  enjoyment  of  the  water-coui*se  the  right  was  to  be 
presumed  unless  disproved  by  the  other  party,  and  the  plaintiff 
was  quieted  in  the  enjoyment  of  his  possession  by  injunction.  In 
Bush  V.  Western^  Prec.  Ch.  530,  a  plaintiff  who  had  been  in  pos- 
session for  a  long  time  of  the  water-course  was  quieted  by  injunc- 
tion against  the  defendant,  who  had  diverted  it,  though  the  plain- 
tiff had  not  established  his  right  at  law,  and  the  court  said  such 
bills  were  usual.  See,  also,  1  Vern.  120,  Hast  India  Co.  v.  Sandys^ 
1  Vern.  127,  1  Vern.  275,  1  Ves.  476,  2  Ves.  414,  2  Atk.  391,  2 
Ves.  453,  16  Ves,  338.  Mr.  Drewry's  work  on  Injunctions,  pub- 
lished about  1840,  recognizes  the  jurisdiction  of  a  court  of  equity 
to  grant  relief  against  nuisances.  He  lays  down  the  doctrine,  that 
where  a  nuisance  is  purely  public,  the  proper  coui-se  is  by  informa- 
tion filed  by  the  attorney-general.  He  says,  jt?.  240, — '*  Where  a 
case  of  nuisance  is  made  producing  private  injury  to  the  plaintiff, 
although  it  may  also  produce  public  injury,  a  bill  for  an  injunction 
may  be  filed  by  the  party  suffering  the  private  injury,  and  the 
attorney-general  need  not  be  made  a  party."  Orowder  v.  Tinkler^ 
19  Ves.  617;  Spencer  v.  Company^  8  Sim.  193.  The  same  point 
was  taken  in  Sampson  v.  Smithy  8  Sim.  272,  where  a  demurrer 
was  filed,  alleging  the  act  complained  of  to  be  both  a  private  and 
a  public  nuisance,  and  the  demurrer  was  for  want  of  parties,  the 
plaintiff  being  a  private  individual  and  the  attorney-general  not 
being  joined.  The  demurrer  was  overruled,  the  vice-chancellor 
holding  that  the  bill  containing  allegations  of  private  nuisance,  the 
allegation  of  public  nuisance  was  immaterial,  and  did  not  make 
the  attorney-general  a  necessary  party.  In  Crowder  v.  Tinkler^ 
19  Ves.  618,  Lord  Chancellor  JSldon  says, — "  I  incline  to  think 
that  an  injunction  should  be  granted  in  this  case  under  the  head, 
not  of  nuisance,  but  of  danger  to  property."  And  he  refers  to 
Lord  Byron^B  Case^  where  an  injunction  was  granted  restraining 
the  diversion  of  water.  Later,  the  question  came  up  before  the 
same  Lord  Chancellor  on  notice  to  dissolve  the  injunction.  After 
discussion  he  says,  upon  the  question  of  injunction, — "  If  the  sub- 
ject was  represented  as  a  mere  public  nuisance,  I  could  not  inter- 
fere in  this  case,  as  the  attorney-general  is  not  a  party.  The  com- 
plaint is  therefore  to  be  considered  as  not  a  public  nuisance  simply, 
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but  that  being  so  in  its  nature  is  attended  with  extreme  probability 
of  irreparable  injury  to  the  property  of  the  plaintiff,  including 
danger  to  their  existence,  and  on  such  a  case  clearly  established  I 
do  not  hesitate  to  say  an  injunction  would  be  granted."  SnelFs 
Principles  of  Equity,  p.  496,  states  the  doctrine  in  a  few  words. 
Speaking  of  public  nuisances  pure  and  simple,  it  is  said, — :"  As  a 
general  rule  a  suit  of  this  nature  is  instituted  by  the  attorney- 
general,  or  he  is  made  a  party  as  representing  the  public.  But 
when  a  private  person  suffers  a  special  and  peculiar  injury,  distinct 
from  that  of  the  public  in  general,  in  consequence  of  a  public  nui- 
sance, he  will  be  entitled  to  an  injunction  and  relief  in  equity,  and 
the  attorney-general  is  not  a  necessary  party  to  the  action  " — cit- 
ing Wood  V.  Sutcliffe^  2  Sim.  N.  S.  lo3,  (jorning  v.  Lowerre^  6 
Johns.  Ch.  439. 

'*  The  ownership  of  the  crown  in  the  soil  of  the  shore  is  subser- 
vient to  the  public  right  of  navigation,  and  cannot  be  used  in  any 
way  so  as  to  derogate  from  and  interfere  with  such  right.  The 
grantees  of  the  crown  take  subject  to  this  right,  and  any  grant  to 
a  subject  so  as  to  be  detrimental  to.  the  public  right  is  void  as 
to  such  parts  as  are  open  to  such  objections,  if  acted  upon  so 
as  to  effect  nuisance  by  working  injury  to  the  public  right. 
AUomey-O-eneral  v.  Parmeter^  10  Price  378,  412;  Q-ann  v.  Whit- 
^table^  11  H.  L.  192 ;  Attorney-General  v.  Burridge,  10  Price  350. 
All  such  nuisances  may  be  abated  on  information."  Coul.  &  F. 
Wat.  33. 

In  this  country,  2l  purpresture,  if  there  is  any  such  thing  here 
(and  it  is  of  little  consequence  whether  you  call  it  purpresture,  or 
nuisance,  or  a  mixture),  is  coextensive  with  the  American  idea  of 
navigable  waters,  and  extends  to  inland  rivers  and  streams.  While 
the  state  does  not  retain  any  part  of  the  soil,  it  does  retain  the  right 
of  public  use.  Gould  Wat.,  «.  168 ;  High  Inj.,  «.  759 ;  New  Orleans 
V.  tinited  States^  10  Pet.  662  ;  Mohawk  Br,  Co.  v.  Railroad^  6  Paige 
554;  Attomey-G-eneral  v.  Company^  6  Paige  133.  "The  diversion 
or  obstruction  of  a  water-course  has  been  the  subject  of  frequent 
equitable  interference  by  way  of  injunction  both  in  England  and 
America.  .  .  .  Another  ground  of  equitable  jurisdiction  is 
the  regulation  of  common  rights  in  waters  .  .  .  And  equity 
will  call  all  the  parties  before  it,  if  necessary  to  determine  their 
respective  rights  and  obligations  by  one  decree."  Gould  Wat. 
534,  540.  This  ground  of  jurisdiction  does  not  depend  upon  nui- 
sance or  purpresture.  "The  jurisdiction  in  this  class  of  cases," 
says  Gould,  "  rests  upon  the  inadequacy  of  legal  remedies  and  the 
prevention  of  a  multiplicity  of  suits." 

"  Equitable  jurisdiction  includes  rights  and  interests  in  their 
nature  equitable,  as  not  being  absolute,  but  qualified,  conditional, 
r  collateral,  and  in  their  nat  ure  rather  of  charges  on,  or  quali- 
fications of,  some  legal  and  absolute  right."  Finl.  Jud.  Sys. 
108.     It  may  be  said  that  water-rights,  where  each  must  be  exer- 
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cised  reasonably  with  reference  to  the  other,  are  peculiarly  within 
the  reasoning  of  Finlason.  At  the  common  law  any  encroachment 
upon  a  public  stream  was  considered  to  be  a  purprestnre, — that  is 
to  say,  the  making  of  that  several  and  private  which  ought  to  be 
common  to  many.  2  Inst.  38.  And  Glanvil  calls  the  diversion  of 
water  from  its  right  course  a  purpresture.  Lib.  9,  e,  11.  But  it 
should  be  observed  that  the  power  of  the  commissioners  of  sewers 
succeeded  to  the  original  jurisdiction  possessed  by  justices  appoint- 
ed for  the  above  purposes,  and  that  their  authority  extended  to 
alter  and  amend  all  annoyances  of  the  description  which  we  have 
mentioned,  "  according  [to  use  the  words  of  the  statute]  to  their 
wisdoms  and  discretions."  23  H.  8,  c,  5,  8.  3;  Woolr.  L.  W. 
196. 

The  position  taken  by  Judge  Smith,  that  the  charicery  powers 
and  practice  in  England  have  been  enlarged  within  fifty  years, 
may  be  true  if  comparison  is  made  with  the  period  since  about 
1820.  But  it  is  also  true  that  equity  process  was  used  more  sum- 
marily and  with  greater  vigor  previous  to  1800  than  for  the  few 
years  succeeding.  Lord  Eldon  seems  to  have  been  a  conservative 
man,  and  to  have  moved  cautiously,  and  abridged  somewhat  reme- 
dial process  during  his  day. 

As  to  the  numerous  cases  cited  by  counsel  in  support  of  his 
proportion  that  the  defendants  are  entitled  to  a  trial  by  jury 
whether  the  English  or  the  provincial  practice  prevail,  I  have  this 
to  say,  that  they  are  not  in  point.  In  every  instance,  so  far  as  I 
have  been  able  to  examine  them,  the  question  \%as  either  a  distinct 
question  of  nuisance,  or  the  title  was  in  doubt ;  and  in  no  case  cited 
where  the  regulation  of  water-rights  was  a  question,  either  indepen- 
dent of  or  connected  with  an  alleged  nuisance,  was  the  relief  de- 
nied. For  instance,  the  Portsmouth  Bridge  Ca%e^  in  17  N.  H.  200, 
was  in  favor  of  the  town  rather  than  a  party  aggrieved,  and 
was  a  distinct  question  of  nuisance.  Yet  the  court  does  not  deny 
jurisdiction,  but  says  under  such  circumstances  the  case  must  be 
clear. 

Attorney- General  v.  Cleaver^  18  Ves.  211,  in  Lord  Uldon^s  day, 
was  a  distinct  nuisance  case.  The  nuisance  complained  of  was  an 
offensive  trade.  There  was  no  allegation  of  irreparable  damage, 
multiplicity  of  suits,  or  conceded  rights.  It  was  a  pure  question 
of  fact  whether  the  nuisance  was  offensive  to  the  public.  So  as 
to  2  Sim.  N.  S.  133.  The  question  was  one  of  nuisance  simply, 
with  no  allegation  other  than  that  the  defendant  was  accustomed 
to  ring  a  bell.  Yet  the  chancellor  says  that  equity  has  jurisdic- 
tion, and  the  fact  that  it  is  a  simple  question  of  nuisance  is  not  a 
ground  of  demurrer ;  but  the  fact  that  it  is  a  distinct  question  of 
nuisance  with  no  imminent  peril  or  irreparable  injury  alleged, 
maybe  equitable  ground  for  refusing  an  injunction  until  the  plain- 
tiff gets  a  verdict  at  law.  That  is  all  this  question  amounts  to  in 
the  defendants'  direction;  while  the  chancellor  goes  full  length. 
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citing  numerous  authorities  in  favor  of  the  doctrine  that  the  plain- 
tiff having  a  special  grievance  may  have  his  bill,  and  the  attorney- 
general  may  join  by  way  of  information  in  equity.  Soltau  v.  De 
Held,  2  Sim.  N.S.  133,  151. 

Lord  Cottenham's  Case^  in  1  Craig  &  P.  299,  was  a  bill  to  enjoin 
the  defendant  and  the  commissioners  of  sewers  from  issuing  a  pre- 
cept. There  were  questions  of  legal  right  and  construction.  The 
injunction  was  continued,  but  title  to  the  office  being  in  dispute, 
it  was  suggested  that  the  plaintiff  forthwith  bring  an  action  at  law 
to  settle  the  right.     There  is  no  analogy  here. 

In  Mmhirst  v.  Spencer,  2  Macn.  &  6.  45,  the  thing  complained 
of  was  the  diversion  of  a  stream,  but  there  was  no  allegation  of 
irreparable  damage  or  multiplicity  of  suits,  and  there  was  a  distinct 

Suestion  of  nuisance;  and  it  did  not  appear  that  any  actual 
amage  had  occurred  or  was  likely  to  occur  to  the  plaintiff,  while 
an  injunction  would  suspend  the  defendant's  business.  The  head- 
note  discloses  all  that  is  shown  by  the  case,  that  a  court  of  equity 
will  not  exercise  its  jurisdiction  by  injunction  against  an  alleged 
nuisance  without  a  previous  trial  at  law,  or  without  its  being 
clearly  proved  that  the  plaintiff  has  sustained  such  substantial 
injury  as  would  have  entitled  him  to  a  verdict  for  damages  in  an 
action  at  law,  leaving  it  to  be  inferred,  of  course,  that  if  the  plain- 
tiff had  suffered  an  injury  such  as  would  have  entitled  him  to  a 
verdict,  its  jurisdiction  would  be  asserted.  The  temporary  injunc- 
tion was  dissolved  because  the  plaintiff  had  no  case  on  his  bill  of 
evidence. 

The  case  of  Gas  Co,  v.  Broadbent,  7  H.  L.  Cas.  600,  was  a  nuisance 
case,  and  the  complaint  was  that  the  defendant  had  moved  his  gas- 
works nearer  than  he  had  a  right  to.  This  involved  legal  questions 
as  to  rights,  etc.,  and  seemed  to  have  been  similar  in  this  respect 
*to  Bumham  v.  Kempton,  in  New  Hampshire,  where  the  court  says 
that  if  the  plaintiff's  title  was  conceded,  there  would  be  no  doubt 
as  to  the  right  of  the  court  to  regulate  the  use.  "  When  he  [the 
plaintiff]  has  established  his  right  at  law,  I  apprehend  that,  unless 
there  is  something  special  in  the  case,  he  is  entitled  to  an  injunc- 
tion." And  it  may  be  observed  here  that  there  were  no  allegations 
of  irreparable  damage,  multiplicity  of  suits,  imminent  peril,  or  reg- 
ulation of  conceded  rights,  as  in  the  case  under  discussion.  7  H. 
L.  Cas.  612,  Lord  Kingsdown.  The  case  of  Irwin  v.  Dixion,  9 
How.  10,  was  one  of  disputed  title.  My  brother's  quotation  shows 
that. 

The  Wheeling  Bridge  Case,  13  How.  568,  cited  by  the  defend- 
ants, is  a  valuable  case  in  many  respects.  The  opinion  was  by 
McLean,  J.  There  was  no  question  of  irreparable  damage.  It 
was  a  mere  question  of  obstructing  a  navigable  river.  The  ques- 
tion whether  the  bridge  was  a  nuisance  or  an  obstruction  to  the 
navigation  of  the  Ohio  river  was  in  dispute.  It  was  claimed  it  was 
no  serious  obstruction ;  that  only  seven  steamboats  out  of  two  hun- 
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dred  and  thirty  which  ply  on  the  river  as  far  up  as  Pittsbui-gh  were 
obstructed ;  and  that  the  obstruction  arose  from  the  height  of  their 
chimneys,  which  might  be  lowered  at  small  expense,  and  that  by 
the  introduction  of  flues  the  chimneys  might  be  shortened.  As  to 
its  being  no  obstruction,  the  court  said  that  on  this  point  there 
was  no  doubt, — the  jury  in  such  a  case  could  give  no  aid  to  the 
parties,  and  find  the  bridge  to  be  a  nuisance ;  and  hold  that  where 
there  is  a  private  injury  (irreparable  in  its  chaittcter)  from  a  pub- 
lic nuisance,  the  court  of  equity  will  interfere  by  injunction. 

[Counsel  here  discussed, — ^1.  The  irreparable  damage  feature  of 
the  bill.  2.  The  allegation  as  to  multiplicity  of  suits.  3.  And 
alluded  to  that  feature  of  the  answer  which  attacks  the  plaintiffs* 
business,  and  insisted  upon  the  right  of  the  plaintiffs  to  utilize  the 

Eroperty  they  own.  The  plaintiffs  must  know  whether  they  cmi 
ave  a  right  of  way  when  needed  for  purposes  of  navigation,'  and 
whether  they  can  have  all  the  water  of  the  Connecticut  in  its  nat- 
ural channel.] 

In  view  of  the  complaints  of  the  defendants  as  to  this  proceed- 
ing, I  desire  to  say  that  if  such  a  dam  had  been  constructed  over 
the  navigable  waters  of  England  in  the  period  of  1792,  to  which 
counsel  are  pleased  to  refer,  it  would  have  been  abated  in  an  hour 
by  the  court  of  commissioners,  upon  affidavits  and  view,  without  a 
jury.  The  case  of  Btish  v.  Western^  Prec.  Ch.  680,  cited  bjjr  the 
defendants,  was  in  favor  of  a  partv  who  had  been  in  possession  of 
a  water-course  for  sixty  years,  and  was  a  bill  for  perpetual  injunc- 
tion to  quiet  the  plaintiff's  possession,  which  the  defendant  had  in- 
terrupted by  making  a  cut  or  channel  through  his  own  land.  The 
defendant  objected,  upon  the  ground  that  the  right  was  not  first 
settled  at  law.  The  court,  upon  the  ground  that  the  plaintiff's 
case  was  clear  (not,  however,  conceded  or  established),  held  that^ 
such  proceedings  were  usual,  citing  Lord  AylesforcTs  Case^  and 
decreed  for  the  plaintiff.  Finch  v.  Reshridger^  2  Vem.  390,  was  a 
water  case,  and  to  the  same  effect.  My  brother  does  not  quote 
quite  correctly,  or,  at  least,  with  sufficient  fulness,  from  «.  864  of 
2  Story,  as  to  Bills  of  Peace.  The  quotation  should  be, — '*  Courts 
of  equity,  therefore,  having  the  power  to  bring  all  the  parties 
before  them,  will  at  once  proceed  to  the  ascertainment  of  the  gen- 
eral right,  and,  if  it  be  necessary,  they  will  ascertain  it  by  an 
action  or  issue  at  law."  The  question  of  necessity  is  to  be  deter- 
mined by  the  court.  The  first  part  of  the  paragraph  above  quoted 
would  seem  to  have  been  overlooked.  It  probably  is  not  neces- 
sary for  me  to  take  the  point,  that  in  any  matter  within  the  juris- 
diction of  the  court  to  -try  to  regulate,  all  other  questions  will  be 
determined.  This  is  a  familiar  doctrine  in  New  Hampshire,  and 
it  is  not  necessary  to  cite  authorities  in  support  thereof. 

The  point  taken  by  the  defendants,  that  the  king  owned  the 
soil  under  these  waters,  is  of  no  moment.  It  makes  no  difference 
whether,  as  a  legal  question,  the  government  (in  other  words,  the 
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public)  owns  the  soil,  as  in  England,  or  whether  the  government 
reserves  the  right  of  use  to  the  public,  as  in  this  country.  The 
question  here  is,  and  the  only  question  is,  as  to  how.  it  was  used 
and  practised  to  regulate  water-rights  in  which  members  of  the 
public  were  interested,  prior  to  1792,  whether  in  courts  of  equity, 
or  by  action  at  law  with  a  jury.  It  is  the  practice,  and  the  prac- 
tice only,  that  we  have  to  look  at.  Whether  you  call  them  pur- 
prestures  or  nuisances,  or  both,  or  whether  the  title  to  the  soil 
was  here  or  there,  is  of  the  merest  consequence  in  the  world. 

The  question  is,  how  such  rights  were  settled, — whether  at  law, 
or  in  equity.  And  if  we  establish  our  claim  that  the  exception 
in  art.  20  referred  to  the  English  practice,  and  if  we  find,  upon 
examination  of  such  practice,  that  water-rights  in  which  the  pub- 
lic were  interested  were  invariably  settled  in  equity  upon  a 
bill  in  equity,  or  by  information  in  equity,  or  both,  depending 
upon  whether  the  grievance  was  specially  burdensome  to  indi- 
viduals, or  rested  upon  the  public  at  large,  then  our  position  is 
sound,  that  this  class  of  cases  is  within  the  exception  in  art,  20, 
and  that  the  right  of  trial  by  jury  does  not  exist. 

In  the  case  of  Attorney- General  v.  Burridge^  10  Price  360,  the 
same  question  was  raised.  This  was  an  information  in  the  nature 
of  a  bill  in  equity,  and  was  to  the  same  effect.  The  point  is  dis- 
tinctly held,  that  the  court  has  jurisdiction  and  may  determine  the 
question  itself,  or  in  its  discretion  make  an  issue  for  the  jury. 
jRichards^  Lord  Chief  Baron,  says  (p.  374), — "This  is,  in  my 
opinion,  a  very  proper  proceeding  for  the  purpose  and  object  of  the 
suit,  and  there  are  precedents  for  it  without  number.  .  .  . 
where,  however,  if  the  court  cannot  determine  without  such  assist- 
ance [a  jury],  an  issue  may  be  properly  directed  to  assist,  not  to 
control,  the  determination  of  the  court.  In  such  cases  a  jury  is 
always  a  necessary  medium  for  dispelling  doubt  or  dificulty." 
Bond's  Case^  Moore  238,  decided  in  the  Exchequer  29  Elizabeth 
(1687),  is  disposed  of  by  brother  Smith  by  saying  that  the  land  on 
which  the  pigeon-house  was  erected  was  crown  land. 

When  we  are  looking  to  the  question  as  to  where  and  how  it 
was  practised  to  try  these  questions,  what  difference  does  it  make 
whether  the  land  belonged  to  the  king  or  to  Sallyette  Brown? 
The  title  in  the  crown  merely  goes  to  the  matter  of  who  should 
be  plaintiff, — whether  the  attorney-general  for  the  public  at  large, 
or  in  the  name  of  the  private  party  who  had  a  special  injury.  In 
either  case  the  practice  was  to  present  the  grievance  in  equity, 
and  for  equity  to  grant  relief  without  a  jury.  Such  was  the  use 
and  practice,  and  it  matters  little  as  to  what  court.  The  ques- 
tion, as  I  have  said,  is.  How  was  it  used  to  regulate  such  rights — 
with  a  jury,  or  without?  It  is  the  fact  in  this  respect  that  deter- 
mines whether  they  are  within  the  exception,  or  within  the  granting 
part  of  the  clause.  In  Attorney- Q-eneral  v.  Forbes^  2  Myl.  &  C.  123, 
Lord  Chancellor   Cottenham  reviews  this  question  of  jurisdiction 
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and  practice.  This  was  a  case  of  apprehended  nuisance.  The 
case  oi  Attornet/' General  v.  Company^  6  Paige  133.  135,  was  simi- 
lar to  the  one  at  bar.  It  was  alleged  that  the  Cohoes  company 
had  cut  through  the  embankment  of  the  Mohawk  river  in  New 
York  for  the  purpose  of  drawing  water  from  the  canal  for  the  supply 
of  their  mills,  and  it  was  claimed  that  if  they  were  not  restrained 
the  plaintiflfs  would  be  deprived  of  the  necessary  supply  of  water 
to  carry  on  their  business.  There  was  a  temporary  injunction, 
which  was  afterwards  made  perpetual  on  hearing.  The  court  said, 
in  the  course  of  the  opinion,  that  the  court  of  chancery  has  juris- 
diction to  restrain  any  purpresture,  or  unauthorized  appropriation 
of  the  public  property  to  private  use.* 

It  will  be  observed,  that  in  none  of  the  English  cases  as  to 
regulation  of  water-rights,  or  of  nuisance,  or  of  purpresture,  was  the 
trial  by  jury  in  equity  thought  of  or  claimed.  Whatever  claims 
were  made  about  it  were  made  as  to  the  jurisdiction  of  courts  of 
equity  over  such  subjects,  and  by  wav  of  objection  that  the  fact 
should  be  settled  by  proceedings  at  law.  And  the  practice  was 
universal  as  to  water-rights,  and  as  to  all  nuisances  when  the  peril 
was  imminent,  or  the  injury  irreparable  in  character,  to  hear  and 
determine  in  equity  without  a  jury.  And  I  do  not  remember  of 
seeing  a  case  where  an  issue  of  fact  relative  to  such  right  was 
tried  by  jury  in  such  a  proceeding. 

Now,  we  claim  the  practice  to  have  been,  as  to  cases  within  the 
jurisdiction  of  such  courts,  not  to  frame  and  direct  issues  of  fact 
to  be  tried  by  a  jury,  except  in  cases  where,  upon  the  evidence 
and  hearing,  the  chancellor  had  doubt,  and  where  his  conscience 
was  not  settled, — and  then  the  verdict  was  not  conclusive  or  bind- 
ing ;  and  there  are  numerous  instances  where  the  chancellor  de- 
creed otherwise  than  the  verdict. 

Mr.  Proffat  (Jury  Trials,  «.  90),  in  speaking  of  the  English 
right  of  trial  by  jury  in  equity  proceedings,  says, — "As  a  matter 
of  right,  a  jury  trial  could  not  be  claimed  in  a  court  of  equity 
except  in  two  instances.  These  cases  were  where  an  heir-at-law 
was  sought  to  be  divested  of  his  inheritance  under  a  will,  and  the 
other  case  was  where  the  right  of  a  rector  to  the  tithes  of  his  par- 
ish was  contested.  The  granting  of  an  issue  for  a  trial  by  jury 
was  in  all  other  cases  entirely  a  matter  for  the  discretion  of  the 
court."  See,  also,  Dan.  Ch.  1075 ;  Vaii  Alst  v.  Hunter^  5  Johns. 
Ch.  148 ;  Cahoon  v.  Levi/^  5  Cal.  294 ;  Rogers  v.  Rogers^  3  Wend. 
508 ;  Middleton  v.  Sherburne^  4  Y.  &  C.  Ex.  358 ;  Sneed  v.  Ewing^ 
J.  J.  Marsh.  460;  Short  v.  Lee,  2  Jac.  &  W.  464,  496;  Ear- 
rod  V.  ffarrod,  18  Jurist  853;  Grag  v.  ffaig,  20  Beav.  219; 
Robinson  v.  Anderson,  7  De  G.  M.  &  G.  Bank.  239 ;  Young  v. 
Fernie,  1  De  G.  J.  &  S.  Bank.  353 ;  Jer.  Eq.  298,  299;  2  Dan.  Ch. 
1289. 

The  practice  has  been  universal,  where  the  title  or  right  to  use 
is  clear,  or  where  the  right  is  conceded  or  established,  to  hear, 
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determine,  and  regulate  the  manner  of  using  water.  The  juris- 
diction is  grounded  in  the  inherent  necessity  of  the  situation,  upon 
inadequacy  of  remedy  at  law,  and  upon  the  ground  that  it  pro- 
motes justice  to  the  parties  and  avoids  a  multiplicity  of  actions  at 
'law.  And  it  has  been  the  practice  of  American  courts  of  equity 
to  abate,  or  order  the  removal  or  non-use  of,  obstructions  upon 
proceedings  to  that  end. 

I  would  call  attention  to  the  cases  cited  as  to  relief  in  favor  of 
the  paramount  right  of  navigation  in  Maine,  New  Hampshire,  and 
Massachusetts ;  also,  in  favor  of  the  proposition  that  courts  of  equity 
will  afford  relief  from  danger  arising  from  a  threatened  public 
nuisance  to  a  person  who  may  suffer  a  special  injury  thereby,  or  to 
abate  those  already  existing. 

Bispham,  Principles  of  Equity  20-25,  speaks  of  the  class  of 
states  in  which,  after  the  separation  from  the  British  crown,  courts 
of  equity  were  created  by  the  constitution,  fashioned  after  the  high 
court  of  chancery,  which  he  calls  the  first  class;  and  the  second 
class  are  states  where  the  courts  have  been  created  by  the  legisla- 
tures under  the  constitution,  and  administer  equity  according  to  the 
course  and  practice  of  chancery.  As  has  been  already  observed,  in 
1867  the  legislature  of  New  Hampshire  (unnecessarily,  as  we  claim) 
added  the  subjects  of  waste  andT  nuisance  to  those  already  enumer- 
ated as  within  the  jurisdiction  of  courts  of  equity. 

Mr.  Pomeroy,  in  his  work  on  Equity  Jurisprudence,  says,  «.  299, 
that  while  the  equitable  jurisdiction  of  New  Hampshire  is  not,  in 
extent,  exactly  commensurate  with  the  English  court  of  chancery, 
yet  so  far  as  it  does  extend,  and  with  respect  to  all  matters  em- 
braced within  its  scope,  it  is  identical  with  the  jurisdiction  held  by 
any  court  of  general  equitable  powers. 

One  other  claim  made  by  counsel  for  the  defendants  is,  that, 
while  there  were  no  equity  courts  in  New  Hampshire  and  hence 
no  public  equity  suits  to  abate  public  nuisances,  there  was  a  per- 
fectly efficacious  remedy  by  indictment.  « 

My  answer  to  this  is,  that  if  there  was  an  equity  court  in  New 
Hampshire  with  general  powers,  the  proceeding  by  indictment 
was  merely  cumulative ;  and  whether  there  was  a  court  of  equity 
or  not  in  the  province,  the  exception,  in  art.  20,  of  cases  from  the 
guaranty  of  jury  trials  could  not  have  had  reference  to  public 
prosecutions  by  indictment,  which  at  common  law  were  triable  by 

Bispham  says,  s,  443,  discussing  English  and  American  purprest- 
ures,  that  in  this  country  a  bill  in  equity  to  abate  a  public  nui- 
sance, filed  by  one  who  has  sustained  special  damage,  has  suc- 
ceeded to  the  former  mode  in  England  of  an  information  in 
chancery,  prosecuted  on  behalf  of  the  crown,  to  abate  or  enjoin  a 
nuisance;  and  that  the  jurisdiction  of  courts  of  chancery  over 
such  matters  is  well  established  in  this  country. 

The  difference  in  the  mode  of  procedure  comes  from  title  in  the 
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crown  ;  but  in  both  instances  the  practice  was  to  try  parprestures 
in  equity.     And  the  use  and  practice  are  what  we  are  after. 

So  I  take  issue  with  counsel  for  the  defendants  on  his  claim 
that  the  constitutional  right  of  trial  by  jury  exists  in  New  Hamp- 
shire in  all  causes  in  equity,  and  maintain  that  it  never  existed  as 
a  matter  of  constitutional  right  as  to  any  cause  or  question  within 
the  jurisdiction  of  such  court. 

Even  under  Marston  v.  Brackett  the  right  was  in  a  sense  quali- 
fied, as  it  was  for  the  court  to  say  what  was  deemed  essential  and 
material  to  the  decision.  But  Marston  v.  Brackett  was  contrary 
to  authority  and  reason,  because  the  exception  in  the  Bill  of  Rights 
had  reference  to  the  English  system  of  practice  in  equity,  and  trial 
by  jury  never  existed  there  as  a  matter  of  right  even  in  nuisance 
cases.  As  to  distinct  nuisance  questions,  if  the  cause  embraced  the 
element  of  irreparable  damage  or  multiplicity  of  suits,  the  court  al- 
ways exercised  jurisdiction ;  and  in  nuisance  cases  where  these  ele- 
ments were  not  involved,  and  it  was  a  distinct  and  sole  question  of 
fact  whether  the  nuisance  existed,  the  court  frequently  exercised 
jurisdiction  and  control,  and  at  other  times  did  not ;  but  it  was 
always  a  matter  of  .discretion,  depending  upon  emergency  and  im- 
minency  of  peril. 

And  as  to  water-rights,  it  was  the  universal  and  unquestioned 
practice  in  courts  of  equity  to  determine  and  regulate  without  a 
jury  the  manner  of  use  in  all  cases  where  the  plaintiff's  title  was 
either  conceded,  or  established  at  law.  So  we  say,  drawing  our 
light  from  and  being  governed  by  the  English  rules  of  practice, 
such  right  of  trial  does  not  exist  in  New  Hampshire. 

In  Connecticut,  though  a  bill  in  equity  for  an  injunction  against 
a  public  nuisance  in  navigable  waters  will  not  generally  be  sus- 
tained in  favor  of  a  private  individual  having  no  special  interest, 
yet,  where  the  party  complaining  will  sustain  an  injury  distinct 
from  that  done  to  the  public  at  large,  and  especially  if  it  be 
irreparable  and  a  court  of  law  cannot  afEord  adequate  relief,  this 
relief  will  be  granted.  Frink  v.  Lawrence^  20  Conn.  117.  The 
court,  per  Waite^  J.,  said,  —  "We  have  had  occasion,  in  several 
recent  cases,  to  consider  the  question  whether  a  private  individual 
can  sustain  a  bill  in  equity  for  an  injunction  against  a  public  nui- 
sance in  navigable  waters.  Bigelow  v.  Bridge  Co.^  14  Conn.  565 ; 
O'Brien  v.  Railroad  Co,^  17  Conn.  372;  Seeley  v.  Bishop^  19 
Conn.  135.  And  we  held  that  such  relief  will  not  be  granted,  un- 
less it  appears  that  the  party  complaining  will  sustain  special  or 
peculiar  damage — an  injury  distinct  from  that  to  the  public  at 
large.  But,  on  the  other  hand,  it  was  conceded  that  if  such 
damage  would  accrue,  the  relief  might  be  granted.  Indeed,  such 
now  seems  to  be  the  well  recognized  rule  in  equity,  especially 
where  the  object  is  to  prevent  some  irreparable  injury,  for  which, 
under  the  circumstances  of  the  case,  the  law  cannot  afiford  adequate 
remedy."     City  of  Q-eorgetown  v.  Canal  Co.y  12  Pet.  98 ;  Coming 
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V.  Lowerre^  6  Johns.  Ch.  439;   Crowder  v.  Tinkler^  19  Ves.  616;  2 
Sto.  Eq.  203,  204. 

I  submit  a  few  authorities  upon  the  question  of  regulation  of 
water-rights  and  of  mandatory  injunctions.  Gould  Wat.,  ««. 
652-555;  ib,,  ss.  127-129;  ib.,  88.  534-540;  Walker  v.  Shepard- 
8on,  2  Wis.  284,  and  authorities  cited  on  390 ;  River  Imp,  Company 
V.  Lyon8^  30  Wis.  61 ;  People  v.  St,  Louis,  10  111.  351 ;  Minke  v. 
Hopeman,  87  111.  451 ;  Mayor  v.  Jaques,,  30  Geo.  506 ;  Attorney- 
Greneral  v.  Hunter,  1  Dev.  Eq.  12.  A  case  in  New  York  was  so 
like  the  one  in  question,  and  the  relief  granted  was  of  such  prac- 
tical utility,  that  I  feel  justified  in  stating  it :  "  In  the  early  set- 
tlement of  the  city  of  Rochester,  on  the  Genesee  river,  in  west- 
ern New  York,  a  gentleman  named  Brown  owned  the  bed  of  the 
Genesee  river  immediately  above  the  main  fall, — a  perpendicular 
fall  nearly  one  hundred  feet  high,  within  the  limits  of  the  city, — 
and  also  a  strip  of  land  extending  from  these  falls  along  the  west 
bank  of  the  river  for  a  mile  or  more.  He  built  a  dam  across  the 
river  a  few  rods  above  the  falls,  and  constructed  a  mill-race  or 
canal  leading  from  this  dam  about  a  mile  down  the  river,  on  its 
west  side,  parallel  to  and  a  few  hundred  feet  from  the  river  bank, 
which  was  through  this  whole  length  a  perpendicular  cliflf  nearly 
one  hundred  feet  high.  One  of  the  finest  water-powers  in  the 
country  was  thus  obtained  and  utilized.  The  space  between  this 
mill  canal  and  the  west  bank  of  the  river  he  divided  into  a  large 
number  of  mill  lots,  perhaps  one  hundred  in  all,  varying  in  width, 
each  abutting  at  its  front  end  on  the  mill  canal,  and  at  its  rear  end 
on  the  perpendicular  bank  of  the  river.  These  lots,  together  with 
the  right  to  draw  a  certain  amount  of  the  water  from  the  mill 
canal,  were  from  time  to  time  conveyed  in  fee  to  different  grantees, 
each  grantee  covenanting  to  use  only  the  amount  of  water  specified 
in  his  deed  of  conveyance.  In  process  of  time,  all  the  lots  had 
thus  been  sold  and  conveyed  in  fee,  and  Brown,  the  original  owner, 
retained  no  interest  whatever  in  the  property.  A  continuous  line 
of  mills  and  manufactories  had  been  built  on  these  lots  along  the 
bank  of  the  river  ;  many  of  the  lots  had  passed  to  subsequent  gran- 
tees, and  there  were  perhaps  one  hundred  different  proprietors  of 
mill  lots,  all  holding' under  the  original  conveyances  from  Brown. 
There  was,  of  course,  no  privity  of  contract  between  these  various 
grantees  and  lot-owners,  and  since  Brown  had  conveyed  each  lot 
in  fee,  and  had  retained  no  reversionary  interest  whatever,  there 
was  no  privity  of  estate  among  the  various  grantees  and  proprie- 
tors of  different  mill  lots.  When  the  Genesee  river  was  high, 
there  was  an  ample  supply  of  water  for  the  needs  of  all  the  mills 
and  manufactories.  But  during  a  large  portion  of  each  year,  while 
the  natural  flow  of  the  river  was  lessened,  the  supply  of  water 
through  the  mill  canal  was  diminished ;  and  in  consequence  of  this 
the  lot-owners  on  the  upper  part  of  the  canal  diverted  and  con- 
sumed more  of  the  water  than  the  proportionate  amounts  to  which 
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they  were  entitled.  This  practice  of  unlawful  consumption  was 
carried  on  to  such  an  extent  that  the  supply  of  water  wi^s  largely 
cut  off  from  the  lots'  on  the  lower  part  of  the  canal,  and  a  very 
serious  loss  was  thereby  occasioned  to  the  owners.  For  all  this 
injury  there  was  no  adequate  remedy  at  law.  In  this  condition 
the  owner  of  a  mill  at  the  lower  end  of  the  canal  brought  a  suit  in 
equity,  making  all  the  other  proprietors  and  occupants  of  mills 
bordering  on  the  canal  defendants,  and  setting  out  facts  showing 
the  titles  and  water-rights  of  each  separate  and  individual  lot,  for 
the  purpose  of  obtaining  a  decree  establishing  and  quieting  the  title 
of  each  proprietor  on  the  canal  to  divert  and  use  the  waters.  Such 
a  decree  was  rendered.  It  established  the  right  of  each  proprietor 
to  use  the  proportionate  amount  of  water  conveyed  by  his  original 
deed ;  it  definitely  fixed  these  amounts ;  it  determined  the  number 
of  feet  or  inches  of  water  which  could  be  drawn  from  the  canal  for 
each  lot,  and  the  size  of  the  opening  through  which  the  water 
could  flow ;  and  it  provided  for  constructing  permanent  barriers 
and  gates  for  each  lot,  by  means  of  which  the  amount  drawn  from 
the  canal  for  the  use  of  the  lot  might  be  controlled  and  regulated. 
In  order  to  make  the  decision  final  and  perpetual,  and  to  secure 
and  protect  the  rights  of  all  thus  determined,  the  decree  provided 
for  the  appointment  and  maintenance  of  a  perpetual  commission, 
representing  all  the  proprietors  on  the  canal,  who  should  possess 
the  power  to  inspect  the  water-supply  gates  and  openings  of  each 
lot,  and  to  preserve  inviolate  the  water-rights  and  the  water-supply 
of  each  lot  as  they  had  thus  been  finally  established  by  the  decree 
of  the  court. 

^^  It  is  true,  the  stream  in  this  case  was  an  artificial  canal ;  but  as 
there  was  no  privity  of  contract  nor  of  estate  among  all  the  differ- 
ent lot-owners  on  the  canal,  their  relations  with  each  other,  so  far 
as  the  jurisdiction  of  equity  is  concerned,  were  virtually  the  same 
as  those  which  subsist  between  the  different  riparian  proprietors 
upon  any  natural  stream.  The  principle  is  the  same  in  both  cases. 
We  have  no  doubt  that  on  the  same  principle,  in  a  suit  brought  by 
one  private  riparian  proprietor  against  all  the  other  similar  propri- 
etors upon  any  given  stream,  a  court  of  equity  might  establish 
their  rights  as  among  themselves  to  use  the  water  for  irrigation, 
the  amounts  which  each  could  divert,  and  the  order,  times,  and 
seasons  of  his  diversion,  and  might  appoint  a  perpetual  commis- 
sion, representing  all  the  proprietors  on  that  stream,  which  should 
have  power  to  carry  into  effect  the  provisions  of  the  decree." 
Pom.  Rip.,  «.  154. 

[A  very  full  oral  rejoiner  by  Jeremiah  Smith  to  the  foregoing 
argument  of  Mr.  Aldrich  is  necessarily  omitted.] 

Blodgett,  J.  In  the  original  bill  the  lumber  company  were 
sole  plaintiffs.  Their  complaint  is,  that  they  annually  exercise  the 
public  right  of  floating  logs  down  Connecticut  river,  and  that  the 
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defendants  have  obstructed  the  way  by  a  dam  at  Olcott  falls.  The 
prayer  is  for  a  decree  restraining  the  defendants  from  maintaining 
the  dam  without  suitable  sluice-ways ;  for  a  provision  in  the  decree 
determining  the  dimensions  and  character  of  the  sluice-ways ;  and 
for  general  relief.  The  defendants  demurred  on  the  ground  that 
the  alleged  grievance  is  a  public  nuisance,  for  the  abatement  of 
which  a  suit  cannot  be  maintained  by  a  private  person.  This 
objection  has  been  avoided  by  an  amendment  joining  the  attorney- 
general  as  plaintiff,  and  the  demurrer  is  overruled  without  consid- 
ering the  question  whether  the  bill  can  be  maintained  by  the 
lumber  company.  Dover  v.  Portsmouth  Bridge^  17  N.  H.  200, 
215;  Griffin  V,  Sanbomton^  44  N.  H.  246;  Smith  y.  Putnam^  62 
N.  H.  369,  373;  Milarkey  v.  Foster,  6  Greg.  378,  and  notes  in  25 
Am.  Rep.  533;  State  v.  Wheeling  Bridge,  13  How.  518,  661,  662, 
564,  566,  667;  Knickerbocker  Ice  Co.  v.  Shultz,  116  N.  Y.  382; 
Steamboat  Co.  v.  Railroad,  30  S.  C.  539;  Gould  Wat., ««.  121-127, 
547;  Wood  Nuis.,  bs.  645-701,  819.  If  that  question  becomes 
material  in  the  progress  of  the  case,  it  will  be  examined  when  its 
decision  is  necessary.  The  mode  of  trial  on  a  bill  in  equity  for  the 
abatement  of  a  nuisance  is  not  an  open  question.  State  v.  Saunders^ 
66  N.  H. 

"  The  channel  of  a  public  navigable  river  is  properly  described 
as  a  public  highway."  Colchester  v.  Brooke,  7  A.  &  E.  N.  S. 
339,  873.  "A  stream  may  be  a  public  highway  for  flotage  when 
it  is  capable,  in  its  ordinary  and  natural  stage  in  the  seasons  of 
high  water,  of  valuable  public  use.  .  .  .  It  is  a  public  high- 
way by  nature,  but  one  which  is  such  only  periodically,  and  while 
the  natural  condition  permits  a  public  use.  .  .  .  The  public 
right  is  measured  by  the  capacity  of  the  stream  for  valuable  public 
use  in  its  natural  condition."  Thunder  Bay  Booming  Co.  v. 
Speechly,  31  Mich.  336,  343-345 ;  Gaston  v.  Mace,  33  W.  Va. 
14;  Koopman  v.  Blodgett,  70  Mich.  610;  State  v.  Gilmanton, 
14  N.  H.  467,  479;  Carter  v.  Thurston,  58  N.  H.  104;  Collins  v. 
Howard,  65  N.  H.  190;  Gould  Wat.,  ss.  54,  86,  107-112;  Ang. 
High.,  ss.  53-72.  The  Connecticut  river  is  a  natural  highway  for 
floating  logs.  Thompson  v.  Androscoggin  Co,,  54  N.  H.  545,  548, 
549;   Co7in.  R.  L.  Co.  v.  Columbia,  62  N.  H.  286,  287. 

At  Olcott  falls  the  public  has  a  right  of  passage  for  logs  as  free 
and  convenient  as  would  be  afforded  by  the  river  in  its  natural 
condition,  unless  the  highway  has  been  wholly  or  partially  discon- 
tinued by  law.  The  riparian  proprietors,  incorporated  or  unin- 
corporated, in  the  exercise  of  their  private  rights,  may  change  the 
natural  condition  of  the  stream,  so  far  as  changes  are  possible  with- 
out an  infringement  of  the  public  right.  The  riparian  title,  includ- 
ing a  right  of  altering  the  channel  and  using  the  water,  does  not 
include  a  right  of  total  or  partial  discontinuance  of  the  change- 
able way  of  which  the  capacity  of  the  stream  in  its  natural  condi- 
tion is  the  measure.     "Any  person  owning  the   land  upon  both 
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sides  of  such  a  river  can  maintain  a  ferry  or  bridge  or  dam  for  his 
own  use,  provided  he  does  it  so  as  not  to  interfere  with  the  public 
easement,  without  any  authority  from  the  legislature,  and  even  in 
defiance  of  a  legislative  prohibition.  In  such  case  he  would  but 
be  making  a  proper  use  of  his  own  property.  .  .  .  What  rights 
did  the  legislature  give  the  plaintiff  by  its  act  of  incorporation? 
It  made  it  a  corporation,  and  gave  it  the  corporate  right  to  build 
its  bridge.  For  that  purpose  only  a  corporation  was  not  needed, 
nor  was  legislative  sanction  needed.  But  being  authorized  by  the 
legislature  to  build  the  bridge,  it  could  not  be  complained  of  for  any 
necessary  interference  with  the  public  easement  which  was  under 
legislative  control;  for  that  which  is  authorized  by  law  cannot  be 
a  public  nuisance.  .  .  .  The  legislature  did  not  empower  it  to 
interfere  with  th0  stream,  except  so  far  as  it  was  necessary  for  the 
building  and  maintenance  of  its  bridge."  Chenango  Bridge  Co.  v. 
Paige,  83  N.  Y.  178,  185,  186 ;  Groat  v.  Moak,  94  N.  Y.  115, 128; 
SewalVs  Falls  Bridge  v.  Fink,  23  N.  H.  171,  177;  Hooksett  v. 
Amoskeag  Co.,  44  N.  H.  105,  110 ;  Fastman  v.  Amoskeag  Co.,  44 
N.  H.  143,  160 ;  Com.  v.  Alger,  7  Gush.  53,  99 ;  Ang.  High.,  88. 
237-241. 

"  The  statute  gives  a  general  authority  to  the  sessions  to  lay  out 
highways,  but  the  statute  must  have  a  reasonable  construction. 
This  authority,  therefore,  cannot  be  extended  to  the  laying  out  of 
a  highway  over  a  navigable  river,  whether  the  water  be  fresh  or 
salt,  so  that  the  river  may  be  obstructed  by  a  bridge.  A  naviga- 
ble river  is,  of  common  right,  a  public  highway;  and  a  general 
authority  to  lay  out  a  new  highway  must  not  be  so  extended  as  to 
give  a  power  to  obstruct  an  open  highway  already  in  the  use  of  the 
public."  Com.Y.  Coomb8,  2  Mass.  489,492;  Arundel  v.  M'Cul- 
loch,  10  Mass.  70 ;  Com.  v.  Charlestown,  1  Pick.  180.  In  Connec- 
ticut, under  a  general  power  to  lay  out  highways,  a  road  may  be 
laid  across  navigable  water  where  a  suitable  bridge  will  not  be  a 
serious  obstruction  of  navigation.  Grroton  v.  Hxirlhurt,  22  Conn. 
178,  186-189 ;  Brown  v.  Preston,  38  Conn.  219.  Such  cases  are 
consistent  with  the  rule  that  authority  to  lay  out  a  new  highway 
does  not  warrant  an  unnecessary  obstruction  of  an  old  one.  A  toll 
gate  of  a  turnpike  unnecessarily  obstructing  a  free  road  is  a  public 
nuisance.  Wales  v.  Utetson,  2  Mass.  143.  A  franchise  to  build 
a  railroad  between  certain  points  does  not  include  a  right  to  build 
it  unnecessarily  on  or  along  a  street.  Springfield  v.  C.  Jt.  JR.  Co., 
4  Cush.  63;   Com'rs  v.  Holgoke  W.  P.  Co.,  104  Mass.  446,  449. 

The  charter  of  the  Franklin  Falls  Co.  authorizes  them  to  estab- 
lish and  carry  on  various  manufactures  "in  the  improvement  of  the 
water-power  of  the  Winnipiseogee  river."  Laws  1863,  c,  2797. 
In  State  v.  Franklin  Falls  Co.,  49  N.  H.  240,  it  was  held  that  the 
defendants  could  not  lawfully  maintain  a  dam  that  would  prevent 
the  passage  of  migratory  fish  from  the  sea  to  the  lake.  Their  right 
to  carry  on  manufacturing  business  "in  the  improvement  of  the 
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water-power"  included  a  right  to  maintain  such  a  dam  and  make 
such  a  diversion  of  the  water  from  the  natural  channel  as  would  not 
infringe  any  public  right  of  way.  Sometimes  the  water  was  "  not 
more  than  suflScient  to  carry  the  machinery ;"  and  the  company's 
works  could  be  enlarged  to  such  an  extent  that  no  water  would 
ordinarily  run  over  the  dam.  But  the  requirements  of  their  busi- 
ness were  not  held  to  be  material.  They  could  build  a  stairway 
for  the  ascent  of  fish,  as  they  could  build  a  sluice-way  for  the  descent 
of  logs.  The  necessity  of  building  a  dam  and  diverting  the  water 
to  their  wheels  was  not  deemed  a  necessity  of  discontinuing  the 
public  right  of  a  fish  way.  The  right  of  riparian  owners  to  improve 
and  use  the  power  of  the  river,  with  or  without  a  charter,  was 
undisputed ;  but  it  was  not  suggested  by  the  defendants  that  their 
charter  discontinued  the  right  of  way,  or  authorized  its  discontinu- 
ance ;  and  such  a  construction  not  being  claimed,  the  legal  ground 
on  which  it  must  be  rejected  is  not  stated  in  the  decision. 

Whether  a  river  is  a  highway  for  fish  or  for  logs,  or  for  both,  a 
grant  of  the  advantages  of  a  corporate  organization  to  persons  en- 
gaged in  the  improvement  and  use  of  4;he  water-power  for  manufac- 
turing purposes  does  not  show  that  a  total  or  partial  discontinuance 
of  the  way  was  intended  by  the  legislature.  Com,  v.  Essex  Co.^  18 
Gray  239,  248;  Corners  v.  H.  W.  P.  Co,,  104  Mass.  446,  450.  It 
merely  shows  that  the  franchise,  asked  by  the  grantees  and  given 
by  the  state,  is  a  corporate  capacity  to  exercise  common-law  rights 
oi  riparian  owners.  A  grant  to  these  defendants  of  a  right  to  do, 
as  an  incorporated  body,  what  they  could  do  as  unincorporated  part- 
ners, was  necessary  because  "  corporations  are  artificial  persons, 
created  for  specific  purposes,  and  invested  with  such  and  only  such 
powers  as  are  conferred  by  law.  While  natural  persons  may  do 
with  themselves  and  their  property  whatever  is  not  forbidden, 
artificial  persons  cannot  rightfully  do  anything  that  is  not  expressly 
or  by  necessary  implication  permitted  by  the  law  of  their  being." 
Pittsburgh  R,  Co.  v.  iyow,  123  Pa.  St.  140,  150;  Case  v.  Kelly, 
133  U.  S.  21.  An  act  authorizing  certain  persons  merely  to  form 
themselves  into  a  corporation  would  be  useless.  Without  an 
authority  conferred  by  statute  upon  the  Olcott  Palls  Co.  to  do 
something,  they  could  do  nothing.  Pierce  v.  Emery,  32  N.  H. 
484,  512.  In  addition  to  a  mere  act  of  incorporation,  a  grant  of 
power  was  indispensable  to  enable  them,  as  a  corporation,  to 
engage  in  the  improvement  and  manufacturing  use  of  Olcott  falls. 
Without  such  a  grant,  they  would  be  restrained  by  injunction,  at 
the  suit  of  one  of  the  members,  from  carrying  on  that  business ; 
and  on  quo  warranto  brought  by  the  state,  their  unanimous 
usurpation  of  corporate  franchises  would  be  suppressed.  They  are 
a  corporation  for  a  manufacturing  purpose,  and  can  purchase  and 
hold  a  limited  amount  of  real  estate,  improve  the  water-power, 
make  and  maintain,  on  and  across  the  liver  at  the  falls,  all  such 
works  as  are  necessary  and  proper  to  accomplish  the  object  of  their 
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incorporation,  and  carry  on  such  kinds  of  manufacturing  business 
as  they  choose.  Laws  1848,  c.  674;  Laws  1881,  c,  183.  In  the 
grant  of  powers  without  which  they  could  not  lawfully  acquire  or 
lawfully  exercise  the  private  riparian  rights  that  are  subject  to  the 
public  easement,  there  is  no  incidental  relinquishment  or  diminu- 
tion of  the  easement. 

The  language  of  such  a  grant  would  be  the  same  if  the  river 
were  not  a  highway.  Of  itself  alone,  it  has  no  tendency  to  prove 
that  the  subject  of  highway  discontinuance  was  in  the  mind  of  the 
legislature.  If  the  question  of  discontinuance  is  presented  to  that 
body  and  decided  in  the  affirmative,  there  will  naturally  be  some 
clear  and  positive  evidence  of  the  decision  in  the  statute.  It  can 
not  be  assumed  that  an  exercise  of  the  discontinuing  power  is  con- 
cealed, either  accidentally  or  designedly,  under  an  ordinary  grant 
of  corporate  capacities,  expressed  in  terms  equally  appropriate 
whether  the  river  is  or  is  not  a  highway.  The  acts  from  which 
the  defendants  derive  their  powers  contain  no  express  discontin- 
uance of  the  Connecticut  easement,  and  no  express  grant  of  power 
to  discontinue  it  either  wholly  or  partially.  Their  incidental 
power  of  discontinuance  cannot  be  implied  from  anything  less  than 
necessity ;  and  the  case  shows  no  ground  for  the  implication  of  a 
discontinuance,  or  a  grant  of  discontinuing  power.  In  the  method 
of -finding  the  fact  of  legislative  intention  by  weighing  competent 
evidence,  and  not  by  applying  technical*  rules  (^Boody  v.  Watson^ 
64  N.  H.  162,  189),  there  is  no  occasion  to  resort  to  the  authori- 
ties that  employ  a  strict  rule  to  confine  business  corporations  to 
the  privileges  plainly  given  them  in  their  charters.  Under  that 
rule,  the  defendants'  claim  that  the  public  right  has  been  aflEected 
by  their  acts  of  incorporation  could  not  be  sustained.  Charles 
River  Bridge  v.  Warren  Bridge,  11  Pet.  420,  544-548 ;  Jersey  City 
V.  Hudson,  13  N.  J.  Eq.  420,  425;  Selman  v.  Wolfe,  27  Tex.  68; 
Syracuse  W,  Co.  v.  Syracuse,  116  N.  Y.  167,  178;  Sedg.  Con. 
291-296. 

Under  authority  given  by  statute,  an  owner  of  a  lot  situated  on 
the  margin  of  the  tide-water  of  East  River  extended  the  dry  land 
into  the  water.  Before  the  extension,  a  street  had  been  laid  out 
over  the  lot  to  the  river.  It  was  held  that  the  filling  of  the  river 
by  the  land-owner  *' carried  with  it  a  necessary  and  legal  exten- 
sion of  the  street  over  the  new  made  land"  to  the  edge  of  the 
water.  The  ground  of  decision  was,  that  the  legislature  intended 
to  confer  a  privilege  on  the  owner  of  the  land,  but  not  to  destroy 
the  right  of  the  public  to  reach  the  river  through  the  street ;  that 
the  act  should  not  "be  so  construed  as  to  work  a  public  mischief 
unless  required  by  words  of  the  most  explicit  and  unequivocal 
import; "  that  the  language  of  the  act  did  not  necessarily  or  nat- 
urally import  that  the  right  of  passage  from  the  street  to  the  river 
should  be  destroyed  by  filling  up  the  river ;  that  "  in  an  act  designed 
chiefly,  if  not  exclusively,  to   subserve   individual   interests,  the 
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words  used  must  leave  no  doubt  that  the  legislature  intended  to 
annihilate  or  abridge  an  important  public  right,  before  a  court 
should  put  such  a  construction  upon  it  as  would  have  that  effect ;" 
and  that  public  rights  are  not  to  be  destroyed  by  equivocal  words 
or  provisions.  People  v.  Lambier^  6  Den.  9, 15-17.  Whether  the 
extension  of  the  street  was  rightly  or  wrongly  implied,  it  illus- 
trates the  tendency  of  the  authorities  to  employ  the  doctrine  of 
necessary  implication  in  the  maintenance  rather  than  in  the 
abridgment  of  public  rights.  As  the  statutes  do  not  show  a  leg- 
islative assent  to  a  total  or  partial  discontinuance  of  the  Connecti- 
cut highway,  an  assent  implied  from  necessity,  if  it  can  be  shown 
by  extraneous  evidence  in  some  cases,  must,  to  say  the  least,  be 
satisfactorily  proved.  And  as  the  facts  of  a  case  of  necessity  are 
not  alleged  in  pleading,  there  is  no  issue  on  which  such  evidence 
is  admissible. 

In  the  answer,  the  defendants  say  that  the  "  falls,  when  the 
river,  ran  in  its  natural  course  there,  were  impassable  in  low  stages 
of  the  water  by  logs ;"  "  that  the  defendants'  works,  by  ponding 
back  the  water,  entirely  cover  and  flow  out  a  bad  and  rocky  fall 
above,  where  otherwise  logs  would  lodge  upon  and  among  the 
rocks  forming  great  jams,  requiring  great  labor  and  expense  to 
break, — all  which  is  saved  to  them  in  the  way  described ;"  that 
the  defendants  did,  "  at  very  large  expense,  construct  in  said  dam, 
in  the  best  place  for  the  passage  of  logs,  a  sluice-way  of  ample  and 
convenient  size  and  construction,  being  eighteen  feet  wide  and 
four  inches  deep  at  the  top  of  the  dam,  and  fitted  the  same  with 
an  apron  of  plank  thoroughly  covered  with  iron  plates,  so  designed 
and  located  as  to  conduct  logs  safely  into  the  deep-water  channel 
below ;  and  in  the  iron  facing  on  the  top  of  their  dam,  throughout 
its  entire  length,  made  holes  for  the  insertion  of  iron  pins  to  hold 
flashboards  of  any  width  desired,  and  at  each  side  of  said  sluice- 
way, at  the  top  of  the  dam,  they  inserted  ring-bolts  for  the  attach- 
ment of  booms  to  guide  logs  into  said  sluice-way ;  and  so  it  is  by 
means  of  the  appliances  thus  provided  in  the  construction  of  their 
dam  and  sluice-way,  all  the  water  flowing  in  the  river  may,  at  any 
time,  with  trifling  labor  and  expense,  be  turned,  and  compelled  to 
pass  through  the  sluice-way,  whereby  logs  will  be  easily  and  con- 
veniently floated  over  the  dam  and  falls,  and  passed  into  the  deep 
water  below ; "  and  '*  that  the  works  of  the  defendants,  in  their 
present  condition,  greatly  facilitate  rather  than  impede  the  pas- 
sage of  logs  over  said  falls,  and  diminish  rather  than  increase  the 
expense  thereof." 

By  these  averments,  the  defendants  deny  the  necessity  of  con- 
structing the  dam  in  such  a  manner  as  to  abridge  the  public  right 
of  log  flotation.  On  this  disclaimer  it  is  assumed  that  the  dam 
with  a  sluice  (including  an  apron)  of  proper  form,  size,  and  loca- 
tion, and  other  suitable  appliances  for  turning  logs  and  the  whole 
river  through  the  sluice,  would  not  injure,  but  would  improve,  the 
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way  for  the  use  made  of  it  by  the  lumber  company  in  June  of 
each  year.  And  as  the  benefit  that  might  be  derived  from  a 
manufacturing  diversion  and  use  of  the  water  is  no  more  a  neces- 
sity of  highway  discontinuance  in  this  case  than  it  was  in  State  v. 
Franklin  Falls  Co.^  there  seems  to  be  no  occasion  for  serious  con- 
troversy. 

If  the  consent  of  the  state  that  '*  highways  may  be  laid  out 
across  any  stream  or  body  of  water"  (G.  L.,  c.  67,  «.  10)  had 
been  unqualified,  it  might  have  been  claimed  that  it  included 
authority  to  impair  the  right  of  navigation.  For  that  reason  the 
legislature  added  the  prohibition  ''  but  no  road  or  bridge  shall  be 
so  laid  out  if  the  reasonable  and  proper  construction  thereof  may 
prevent  the  use  of  such  waters  for  navigation  for  boats  or  rafts,  or 
for  running  timber."  The  charters  of  the  Concord,  the  Northern, 
and  the  Boston,  Concord  &  Montreal  railroads,  authorizing  the 
erection  of  bridges  across  certain  rivers,  contain  a  proviso  that  the 
bridges  shall  be  so  constructed  as  not  unnecessarily  to  impede 
navigation.  Act  of  June  27,  1835,  s.  15;  Laws  1844,  c,  190,  s.  2; 
Laws  1844,  c,  191,  «.  2.  Such  provisos  may  be  useful  for  the  pur- 
pose of  avoiding  a  question  of  interpretation.  They  would  be 
serious  defects,  if  they  introduced  the  erroneous  construction  that, 
without  them,  unnecessary  obstruction  of  highways  would  be  au- 
thorized by  the  general  law  and  by  ordinary  acts  of  incorporation. 

The  act  of  1807,  incorporating  the  White  River  Falls  Company, 
contains  a  proviso  that  nothing  in  that  act  shall  authorize  the  com- 
pany "  to  erect  any  dam  .  .  .  so  as  to  prevent  the  free  passage 
of  lumber  down  Connecticut  river  as  heretofore  used  and  enjoyed." 
It  is  alleged  in  the  bill  that  the  defendants  derive  their  powers 
from  that  act,  and  from  the  acts  of  1848  and  1881.  In  their 
answer  the  defendants  say  they  constructed  their  works  in  the 
exercise  of  powers  granted  by  the  acts  of  1848  and  1881 ;  but  they 
do  not  deny  or  explain  the  fact,  well  alleged  in  the  bill,  that  they 
derive  their  corporate  powers  from"  the  act  of  1807,  as  well  as  the 
acts  of  1848  and  1881.  "All  facts  well  alleged  in  the  bill,  and  not 
denied  or  explained  in  the  answer,  will  be  held  to  be  admitted." 
8th  Chancery  Rule,  56  N.  H.  605. 

There  was  a  special  reason  for  reserving  the  right  of  free  pas- 
sage in  the  act  of  1807.  That  act  incorporates  a  canal  company, 
and  gives  them  power  to  improve  the  navigation  at  the  falls  by  a 
locked  canal,  and  to  take  toll  for  the  use  of  the  artificial  way.  But, 
for  the  benefit  of  all  who  should  prefer  a  free  passage  in  the  old 
way  to  the  use  of  a  canal  on  payment  of  toll,  the  right  of  free  pas- 
sage in  the  old  way  is  reserved.  It  is  recited  in  the  preamble  that 
the  "erecting  locks  and  cutting  canals  on  White  River  falls  [now 
called  Olcott  falls]  and  Connecticut  river,  so  that  the  same  shall 
be  navigable  for  boats  for  the  transportation  of  lumber,  goods, 
wares,  and  merchandise,  would  be  of  great  public  utility,"  and  that 
"  Mills  Olcott,  of  Hanover,  has  petitioned  the  general  court  for  the 
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exclasive  privilege  of  locking  the  same."  Thereupon  it  is  "en- 
acted that  the  said  Mills  Olcott  and  his  associates,  their  heirs  and 
assigns  forever,  be  invested  with  the  exclusive  privilege  of  cutting 
canals  and  locking  said  falls,  and  rendering  said  Connecticut  river 
navigable  for  boats  and  lumber,  from  the  head  of  said  falls  at  the 
upper  bar,  so  called,  to  the  foot  of  the  falls  at  the  lower  bar  of 
the  same,  commonly  called  Phelps  bar."  It  was  apparently  feared 
that  under  their  exclusive  powers  the  canal  company  would  claim 
a  right  to  levy  toll  Upon  all  lumber  passing  down. the  river  at  that 
point,  or  to  make  such  alterations  in  the  cnannel  as  would  compel 
lumbermen  to  resort  to  the  canal,  for  the  use  of  which  the  company 
is  entitled  to  a  toll.  The  avoidance  of  all  controversy  on  this  sub- 
ject is  the  apparent  purpose  of  the  reservation  of  the  public  right 
to  a  free  passage  of  lumber  in  the  old  way.  From  the  abundant 
caution  exercised  in  the  insertion  of  a  proviso  to  prevent  all  possi- 
ble contention  between  the  canal  company  and  the  lumbermen  on 
the  question  of  highway  discontinuance,  it  does  not  follow  that  the 
old  highway  for  Togs  would  have  been  discontinued  if  it  had  not 
been  expressly  reserved.  However  that  may  be,  the  reservation 
in  the  charter  of  the  canal  company  has  no  tendency  to  show  that 
the  subsequent  grants  of  corporate  power  for  manufacturing 
purposes  are  a  total  or  a  partial  discontinuance  of  the  old  way. 
Under  those  grants,  which  did  not  authorize  the  grantees  to  exact 
toll,  there  was  no  reason  to  anticipate  a  claim  of  toll,  and  there- 
fore no  occasion  for  such  a  reservation  of  the  right  of  free  passage 
as  was  made  in  the  grant  of  canal  powers. 

The  act  of  1848,  c.  674,  «.  8,  contains  the  proviso  that  'Hhis 
grant  shall  not  be  held  or  construed  to  impair  any  rights,  powers, 
and  privileges  heretofore  granted  by  the  legislature  of  this  state 
within  the  limits  aforesaid."  The  same  section  shows  that  the 
limits  are  the  '^  falls  from  the  head  thereof  at  the  upper  bar  to  the 
foot  of  the  same  at  the  Phelps  bar,  so  called."  The  fourth  sec- 
tion of  the  act  is, — *'Said  corporation  is  hereby  authorized  and 
empowered  to  purchase,  hold,  and  enjoy  all  the  corporate  and 
other  rights,  powers,  and  privileges  heretofore  granted  and  now 
enjoyed  within  the  limits  of  this  grant,  subject  to  all  the  duties 
and  liabilities  now  legally  binding  on  said  corporate  rights,  powers, 
and  privileges."  Upon  the  proviso  saving  the  powers  granted  by 
the  charter-  of  1807,  the  grant  of  authority  to  the  defendants  to 
purchase,  hold,  and  enjoy  those  powers,  subject  to  all  the  duties 
and  liabilities  by  which  they  continued  to  be  restricted  in  1848, 
and  the  admission  of  the  defendants,  in  pleading,  that  their  pow- 
ers are  derived  from  the  adt  of  1807  as  well  as  the  acts  of  1848 
and  1881,  the  conclusion  seems  to  be  inevitable  that  the  defendants 
are  holders  of  corporate  power  granted  by  the  charter  of  1807,  and 
that  this  power  is  subject  to  the  reservation  of  the  public  right  of 
free  passage  of  lumber  down  the  river  as  used  and  enjoyed  before 
1807.     In  the  absence  of  evidence  there  is  no  presumption  of  law 
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or  fact  that  the  natural  highway  was  altered  before  1807,  and 
until  evidence  of  a  change  is  introduced  the  continuance  of  a  nat- 
ural state  of  things  may  be  inferred. 

The  defendants  contend  that  the  phrase  "subject  to  all  the 
duties  and  liabilities  now  legally  binding  on  said  corporate  rights, 
powers,  and  privileges"  does  not  inchide  the  inability  "to  erect 
any  dam  .  .  .  .  so  as  to  prevent  the  free  passage  of  lumber 
down  Connecticut  river  as  heretofore  used  and  enjoyed."  They 
argue  that  "  all  the  duties"  and  liabilities  "  thus  retained  and  per- 
petuated are  obligations  of  an  affirmative  nature, — to  permit  logs 
to  pass  through  the  canal  on  payment  of  toll,  to  pay  debts  and  the 
like, — and  not  restrictions  of  authority.  But  it  would  be  a  violent 
construction  to  draw  a  line  between  the  affirmative  and  the  nega- 
tive duties  and  liabilities  of  the  canal  company,  and  hold  that  by 
"  all  the  duties  and  liabilities  now  legally  binding  on  said  corporate 
rights,  powers,  and  privileges,"  only  those  of  an  affirmative  nature 
were  designated.  It  is  not  probable  that  the  legislature  employed 
that  inferential  distinction  as  an  implied  release  of  the  canal  com- 
pany's grantee  from  one  of  that  company's  incapacities,  and  an 
implied  grant  of  power  to  discontinue  the  highway. 

Whatever  else  the  proviso  in  the  act  of  1848  may  mean,  it  must 
be  held  to  express  the  legislative  will  that  the  defendants,  if  they 
bought  the  powers  of  the  canal  company,  would  hold  them  subject 
to  the  proviso  of  1807,  and  that,  as  a  canal  company,  they  should 
erect  no  dam  so  as  "  to  prevent  the  free  passage  of  lumber  down 
Connecticut  river  as  .  .  .  used  and  enjoyed"  before  the 
grant  of  the  canal  company's  charter.  The  words  "  subject  to  all 
the  duties  and  liabilities  now  legally  binding  on  said  corporate 
rights,  powers,  and  privileges,"  do  not  specially  refer  to  that  com- 
pany's duty  of  allowing  a  free  passage  of  lumber,  but  evince  a  gen- 
eral resolv-e  to  annul  none  of  the  limitations  of  their  powers;  and 
among  those  limitations  is  the  public  right  of  free  passage  for 
lumber  down  the  river.  By  purchasing  the  old  company's  fran- 
chises the  new  company  acquired  no  authority  to  erect  a  dam  that 
would  infringe  that  right.  This  lack  of  authority  is  among  the 
incapacities  unnecessarily  reenacted  by  the  fourth  section  of  the 
charter  of  1848.  The  defendants  coald  not  obtain,  by  purchase 
from  the  canal  company,  a  power  of  highway  discontinuance  that 
had  not  been  granted  to  that  company. 

As  a  canal  company,  the  defendants  can  build  a  dam  that  will 
turn  the  whole  stream  into  a  canal  for  the  use  of  which  they  are 
entitled  to  toll ;  but  if  a  lumberman  chooses  a  free  log-way  which 
they  choose  not  to  give  him  in  the  cailal,  he  is  entitled  to  one  over, 
through,  or  around  the  dam,  as  good  as  he  would  have  in  the  old 
undammed  channel,  at  the  time  he  is  ready  to  use  it.  As  a  manu- 
facturing company,  the  defendants  can  also  turn  the  river  to  their 
wheels  through  a  flume.  How  much  of  it  shall  run  through  the 
canal  for  a  transportation  purpose,  how  much  through  the  flume 
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for  a  manufacturing  purpose,  and  how  much  over  the  dam,  is  for 
them  to  decide,  with  this  qualification, — their  control  is  subject  to 
any  public  right  of  way  that  the  legislature  have  not  relinquished. 

On  the  question  whether  any  such  right  has  been  released  by 
grants  of  manufacturing  powers,  the  intention  of  the  legislature 
can  be  seen  in  a  supposed  case,  in  which  the  defendants  use  a  canal 
as  a  canal  company,  and  a  flume  as  a  manufacturing  company.  At 
the  lower  end  of  the  flume  they  have  a  saw-mill,  in  which  one 
man  is  employed.  In  June  a  lumberman  arrives  at  the  falls  with 
a  drive.  There  is  water  enough  to  carry  his  logs  over  the  falls  in 
the  natural  channel  if  there  were  no  dam  there.  All  the  water, 
turned  into  the  canal,  would  afford  a  more  convenient  passage.  All 
the  water,  turned  into  the  flume,  would  work  the  saw-mill.  The 
whole  of  it  is  necessary  for  either  of  the  three  purposes  to  which 
it  may  be  applied.  The  flume  gate  is  open,  and  the  mill  in  opera- 
tion. There  is  no  water  in  the  canal,  and  none  i-unning  over  the 
dam.  The  lumberman  demands  a  passage  through  the  canal  and 
tenders  the  toll.  His  demand  must  be  complied  with.  The  canal, 
like  a  turnpike  or  a  i-ailroad,  is  a  highway.  As  a  canal  company,  the 
defendants  have  not  been  relieved  from  the  highway  duties  and 
liabilities  of  their  predecessors.  The  canal  gate  must  be  opened 
and  the  flume  gate  must  be  shut,  although  for  a  time  the  mill  will 
be  stopped,  and  its  operator  thrown  out  of  employment. 

As  soon  as  the  defendants  have  performed  this  canal  duty, 
another  lumberman  arrives  and  demands  a  passage  for  his  logs 
without  payment  of  toll.  Whether  the  defendants  furnish  it  in 
the  canal,  or  through  a  sluice  over  the  dam,  the  flume  gate  remains 
shut,  and  the  mill  and  its  operator  remain  idle,  while  the  highway 
demand  of  the  second  lumberman  is  complied  with.  Whether 
the  number  of  his  logs  is  ten  or  ten  million,  whether  their  passage 
stops  the  mill  an  hour  or  a  month,  and  whether  the  number  of  the 
mill  operatives  is  one  or  one  thousand,  the  lumberman  is  entitled 
to  a  free  way  as  good  as  he  would  have  if  no  dam  had  been  built 
and  no  water  had  been  diverted  from  the  ancient  channel.  There 
is  nothing  in  the  statute  to  indicate  an  intention  that  the  public 
right  shall  be  restricted  to  the  passage  of  a  fixed  number  or  a 
reasonable  number  of  logs,  or  shall  depend  upon  the  extent  of  the 
defendants'  manufacturing  industry  and  the  number  of  persons 
engaged  therein.  If  the  legislature  had  meant  that  the  public  right 
might  be  indefinitely  impaired,  as  it  would  be  if  a  judicial  tribunal 
were  authorized  to  decide  each  case  upon  the  comparative  impor- 
tance of  the  logging  business  of  the  lumbermen  and  the  manufact- 
uring business  of  the  defendants,  it  is  not  probable  that  they 
would  have  been  silent  on  that  subject.  The  reduction  of  the 
highway  from  one  measured  by  the  power  of  the  undiverted  stream 
to  carry  logs  over  the  unobstructed  falls,  to  one  measured  in  each 
particular  case,  or,  in  this  case,  by  an  appraisal  of  the  logging  and 
manufacturing  interests,  is  a  piece  of  legislation  that  cannot  be 
VOL.  LXV.     26 


Digitized  byCjOOQlC 


386  LUMBER  CO.  v.  COMPANY.  [Grafton, 

inferred  from  the  fact  that  the  statutes  contain  no  alhision  to  so 
extraordinary  an  alteration. 

On  the  question  whether  a  wharf  in  the  port  of  Newcastle  is  a 
nuisance,  evidence  is  not  admissible  to  show  that  the  public  incon- 
venience caused  by  its  obstruction  of  the  Tyne  is  balanced  by  the 
public  benefit  derived  from  the  delivery  of  coal  in  the  London 
market  in  a  better  condition  and  at  a  reduced  price  in  consequence 
of  the  shipping  facilities  afforded  by  the  wharf.  The  contrary 
doctrine,  maintained  by  a  majority  of  the  court  in  King  v.  Russell^ 
6  B.  &  C.  566,  669,  570,  590,  591,  593,  594,  597,  598,  and  by  a 
minority  in  State  v.  Wheeling  Bridge^  13  How.  518,  591,  605,  has 
not  prevailed.  The  true  view  was  presented  by  counsel  in  Rex  v. 
Ward^  4  A.  &  E.  384,  394.  ''Nor  is  the  principle  a  just  one,  that 
a  nuisance  in  one  place  may  be  compensated  by  any  degree  of  ben- 
efit conferred  in  another ;  as  if  a  gasometer  created  a  nuisance  in 
Southwark,  and  it  was  answered  that  the  gas-lights  connected  with 
it  were  beneficial  to  a  street  in  London.  No  comparison  can  be 
instituted  between  accommodation  to  one  set  of  persons  and  loss 
of  rights  to  another."  The  necessity  of  slaughter-houses  in  this 
country  does  not  legalize  the  diflFusion  of  an  intolerable  stench 
from  a  structure  of  that  kind  in  the  centre  of  Manchester.  The 
violation  of  a  public  right  enjoyed  by  a  portion  of  the  community 
is  not  justified  by  offsetting  an  advantage  accruing  to  others.  The 
state's  abandonment  of  the  whole  or  a  part  of  the  Connecticut 
easement,  in  consideration  of  the  receipt  of  a  public  benefit  of 
equal  or  greater  value,  is  an  exchange  which  the  riparian  owners 
cannot  make  without  the  state's  consent.  King  v.  TTard,  4  A.  iSc 
E.  384;  Jolliffe  v.  W,  L,  Board,  L.  R.  9  C.  P.  62,  88 ;  Attorney- 
General  V.  Terry,  29  L.  T.  716,  22  W.  R.  200— /S.  (7.,  on  appeal, 
L.  R.  9  Ch.  423,  432;  State  v.  Wheeling  Bridge,  18  How.  618, 
577;  Gould  Wat,  «.  94;  Ang.  T.  W.  203-228;  Ang.  High.,  ««. 
233-236.  A  bridge  across  a  navigable  river  may  be  a  more  im- 
portant highway  than  the  river,  and  "it  is  for  the  municipal  power 
.  .  .  .  to  decide  which  shall  be  preferred,  and  how  far  either 
shall  be  made  subservient  to  the  other.  Q-ilman  v.  Philadelphia, 
3  Wall.  713,  729;  The  Clinton  Bridge,  10  Wall.  454;  Miller  v. 
Mayor,  109  U.  S.  385,  394-398.  "The  legislature  alone  could 
determine  the  question  of  comparative  public  convenience,  and 
either  refuse  to  lay  out  a  highway  which  would  impede  navigation, 
or  grant  it  upon  terms,  conditions,  and  reservations,  as  the  public 
interests  might  in  their  judgment  require  for  the  protection  of  the 
navigation."  Oharlestoum  v.  Com'ra,  3  Met.  202,  206;  Com,  v.  Ussex 
Company,  13  Gray  239,  247  ;  Com.  v.  Charlestotvn,  1  Pick.  180, 185, 
187.  By  an  exercise  of  legislative  power,  authority  can  be  given 
wholly  or  partially  to  discontinue  a  public  way.  on  land  or  water. 
The  Connecticut  easement  is  public  property  that  can  be  aban- 
doned by  due  action  of  the  government.  But  no  power  has  been* 
conferred  on  the  defendants  or  on  the  court  to  exchange  any  part  of 
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it  for  public  benefits  derivable  from  the  defendants^  manufacturing 
enterprise. 

The  forests,  formerly  owned  by  the  state,  were  held  by  the 
body  politic  in  trust,  in  a  certain  sense,  for  the  common  benefit  of 
the  people.  When  the  state  sold  them,  the  proceeds,  like  money 
raised  by  taxation,  went  into  the  vendor's  treasury  for  public,  not 
for  private,  use.  When  the  title  was  in  the  state,  it  was  not  held 
for  the  several  benefit  of  everybody  who  desired  the  timber  for 
the  construction  of  houses  or  ships.  The  public  right  of  naviga- 
tion in  navigable  water,  salt  or  fresh,  is  held  by  the  state  in  a  dif- 
ferent trust.  It  is  a  right  that  all  may  receive  for  private  profit. 
The  state,  as  trustee,  holds  the  legal  title.  The  state,  and  the 
people  as  individuals,  have  the  use.  The  object  of  the  trust  is 
evidence  tending  to  show  that  the  common  right  of  navigation  is 
not  unnecessarily  extinguished  by  a  mere  conveyance  of  land,  or 
by  a  mere  creation  of  an  imaginary  being  called  a  corporation. 

"  The  dominion  and  property  in  navigable  waters  "  is  "  held  by 
the  king  as  a  public  trust."  "  When  the  Revolution  took  place, 
the  people  of  each  state  became  themselves  sovereign,  and  in  that 
chamcter  hold  the  absolute  right  to  all  their  navigable  waters  and 
the  soil  under  them  for  their  own  common  use."  Martin  v.  Wad- 
dell,  16  Pet.  367,  401,  410.  ''  By  the  principles  of  the  common 
law  the  title  to  navigable  waters  and  the  soil  beneath  is  vested  in 
the  crown  in  trust  for  the  public.  ...  By  the  charters  under 
which  these  colonies  were  planted  there  was  vested  in  the  grantees 
not  only  the  crown's  title  to  the  lands  granted,  but  its  rights  and 
jurisdiction  in  and  over  the  navigable  waters  and  seashores,  to  be 
held,  as  by  the  crown,  in  trust  for  the  public."  Clement  v.  Burns, 
48  N.  H.  609,  616,  619.  "  By  the  common  law  the  king  was  held 
to  be  owner  and  proprietor  of  the  soil  under  the  sea,  its  shores, 
and  all  tide  waters,  and  as  such  could  grant  the  right  of  prop- 
erty therein  to  a  subject,  though  this  was  not  usually  done  without 
the  previous  execution  and  return  of  a  writ  ad  quLod  damnum,  to 
ascertain  whether  such  grant  would  cause  any  injury  to  any  public 
right.  But  it  was  further  held  at  common  law,  that,  beyond  a 
right  of  property,  the  king's  prerogative  extended  to  the  dominion 
and  control  of  the  shores  of  the  sea,  as  a  power  held  in  trust  for 
the  security  and  protection  of  the  public  rights  in  the  navigation 
and  fisheries ;  that  these  were  among  the  regalia  or  incidents  of 
sovereignty  which  could  not  be  alienated  by  a  royal  grant  alone. 
.  .  .  .  Supposing,  then,  that  the  commonwealth  does  hold  all 
the  power  which  exists  anywhere  to  regulate  and  dispose  of  the 
seashores  and  tide  waters,  and  all  lands  under  them,  and  all  public 
rights  connected  with  them,  ...  it  must  be  regarded  as  held 
in  trust  for  the  best  interest  of  the  public,  for  commerce  and 
navigation,  and  for  all  the  legitimate  and  appropriate  uses  to 
which  it  may  be  made  subservient.  .  .  .  Two  distinct  rights 
are  regarded,  viz.,  (1)  The  juB  privatum^  or  right  of  property 
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in  the  soil,  which  the  king  may  grant,  and  which  may  be  held 
by  a  subject,  and  the  grant  of  which  will  confer  on  tne  grantee 
such  privileges  and  benefits  as  can  be  enjoyed  therein,  subject 
to  the  jus  publicum  ;  (2)  The  jus  publicum^  the  royal  prerogative 
by  which  the  king  holds  such  shores  and  navigable  rivers  for  the 
common  use  and  benefit.  .  .  .  This  royal  rights  or  ju^  pub- 
licum^ is  held  by  the  crown  in  trust  for  such  common  use  and 
benefit,  and  cannot  be  transferred  to  a  subject,  or  alienated,  limit- 
ed, or  restrained,  by  mere  royal  grant,  without  an  act  of  parliament. 
The  king's  grant,  therefore,  although  it  may  vest  the  right  of  soil 
in  a  subject,  will  not  justify  the  grantee  in  erecting  such  permanent 
structures  thereon  as  to  disturb  the  common  rights  of  navigation ; 
and  such  obstruction,  notwithstanding  such  grant,  is  held  to  be  a 
public  or  private  nuisance,  as  the  case  mav  be."  Com,  v.  Alger^  7 
Cush.  53,  82,  83,  90.  "  The  king  takes  this  right  of  soil  in  trust 
for  the  public,  so  far  as  fishing  is  concerned ;  and  although  the  king 
may  grant  away  this  right  of  soil  to  another,  yet  his  grantee  will 
take  it  subject  to  the  same  trust ;  and,  by  such  grant,  however 
comprehensive  in  its  terras,  the  public  .  .  .  cannot  be  deprived 
of  their  common  right."  Weston  v.  Sampson^  8  Cush.  347,  352 ; 
Dunham  v.  LampJiere^  3  Gray  268,  271 ;  Moore  v.  Sanford^  151 
Mass.  285;  Free  Fishers  v.  Gann,  11  C.  B.  N.  S.  387,  417;  Aug. 
T.  W.  (2d  ed.)  22-26, 27, 64 ;  Gould  Wat.,  ss.  17, 18, 20,  21.  "The 
right  of  soil  .  .  .  must  in  all  cases  be  considered  as  subject  to 
the  public  right  of  passage,  .  .  .  and  any  grantee  of  the  crown 
must  of  course  take  subject  to  such  right."  Colchester  v.  Brooke^ 
7  A.&E.  N.  S.  339,  374. 

A  legal  reason  for  the  king's  inability  to  surrender  navigation  is 
the  establishment  of  the  trust  by  usage  and  universal  understanding 
for  the  maintenance  of  the  common  right.  For  the  same  reason 
the  right  is  not  destroyed  by  the  state's  conveyance  of  the  basin  or 
bed  in  which  the  navigable  waters  rest,  or  through  which  they  flow. 
No  federal  question  being  raised,  this  case  is  to  be  determined  by 
the  local  law,  which  regards  the  people  and  the  state  as  holding  the 
beneficial  interest  in  an  easement,  the  legal  title  of  which  is  vested 
in  the  state  as  trustee.  Acting  as  a  body  politic  and  trustee,  the 
beneficiaries,  by  their  legislative  agents,  can  authorize  an  ex- 
tinguishment of  the  trust,  and  an  abandonment  of  the  trust  estate. 
Wales  V.  Stetson^  2  Mass.  143,  146  ;  Com.  v.  Charlestorvn^  1  Pick. 
180, 185.  But  there  is  a  natural  presumption  that  if  the  legislature 
intended  to  do  this,  their  purpose  will  be  distinctly  expressed,  as 
in  the  provisions  for  the  discontinuance  of  highways  and  the  assess- 
ment of  damages  therefor.  G.  L.,  c,  71.  "An  intention  to  discon- 
tinue such  a  highway  [as  the  Androscoggin]  cannot  be  inferred 
from  a  public  grant  of  the  land  under  and  around  it, — a  mere 
alienation  of  the  ownership  of  the  soil  by  an  ordinary  form  of  con- 
veyance. A  sale  by  the  state  of  all  its  ungranted  land  could  not 
be  construed  as  a  relinquishment  and  abolition  of  the  public  rights 
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of  navigation  in  Piscataqua  river,  or  lake  Winnipiseogee."  Thomjh 
son  V.  Androscoggin  Co,^  54  N.  H.  546, 548.  Such  a  sale  was  author- 
ized by  c.  42,  Laws  1867.  When  the  soil  under  the  Connecticut 
at  Olcott  falls  passed  from  the  king  or  the  state  to  the  first  grantees 
(under  whom  the  defendants  claim),  it  did  not  cease  to  be  subject 
to  the  easement.  An  express  reservation  of  the  public  trust  and 
common  use  was  unnecessary.  And  the  nature  of  the  trust  which 
would  have  made  that  reservation  superfluous  in  a  state  grant  of 
the  land  to  the  defendants,  had  the  same  effect  in  grants  of  corpo- 
rate capacities  deemed  appropriate  for  other  purposes  than  the  total 
or  partial  discontinuance  of  the  highway.  Like  the  riparian  rights 
comprised  in  the  land  title,  the  franchise  of  their  artificial  body  to 
exercise  those  rights  is  subject  to  the  easement  held  in  trust  for 
common  use. 

The  express  refusal  of  the  legislature  to  allow  the  defendants  as 
a  canal  company  to  extinguish  the  old  free  way  if  they  furnished  a 
new  and  better  one  through  a  canal  subject  to  tolls,  has  no  ten- 
dency to  show  that  the  legislature  intended,  for  the  sake  of  the 
most  insignificant  mill,  to  authorize  them  to  stop  the  old  way  with- 
out providing  a  new  one.  If  they  can  stop  the  passage  of  logs  a 
single  day  in  the  dry  season  because  they  need  all  the  water  on 
that  day  for  an  up-and-down  saw,  they  can  discontinue  the  old 
way  entirely  by  building  and  operating  mills  large  enough  to 
require  all  the  water  every  day.  They  do  not  claim  a  power  of 
total  and  absolute  discontinuance ;  and  in  the  statutes  on  which 
they  rely  there  is  no  mention  of  any  discontinuance,  total  or  par- 
tial, permanent  or  temporary,  to  be  accomplished  by  a  manufact- 
uring diversion  of  the  water.  There  is  no  expression  of  a  legis- 
lative intent  to  introduce  such  an  uncertainty  and  such  a  prolific 
source  of  litigation  as  a  corporate  power  of  discontinuing  the 
highway,  to  some  extent,  by  turning  a  reasonable  amount  of  water 
from  the  natural  channel  for  manufacturing  purposes.  The  acts  of 
1848  and  1881  enable  the  defendants  to  act  as  a  corporate  body  in 
the  exercise  of  riparian  rights  that  existed  before  those  acts  were 
passed,  and  do  not  curtail  the  measure  of  the  public  right  of  flota- 
tion which  the  common  law  finds  in  the  natural  capacity  of  the 
stream.  If  a  temporary  interruption  is  unavoidable  in  the  erection 
or  repair  of  a  dam,  the  right  of  incorporated  or  unincorporated 
riparian  owners  to  bar  the  way  for  that  purpose  without  such  a 
license  from  the  state  as  is  given  by  municipal  governments  for  the 
occupation  of  streets  during  the  erection  or  repair  of  buildings  is  a 
question  that  need  not  now  be  considered.  The  general  rights  of  the 
riparian  owners  and  the  public  may  be  subject  to  various  qualifica- 
tions. So  far  as  this  suit  is  concerned,  the  public  right  of  way  is 
not  impaired  by  the  acts  of  1807,  1848,  and  1881.  It  is  a  right  to 
a  way  of  which  the  floating  capacity  of  the  undiverted  river,  in  its 
natural  channel,  is  the  measure.  The  defendants'  right  is  to  use 
the  river  and  its  bed  without  an  invasion  of  the  public  easement. 
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Both  rights  are  established  by  law.  Neither  of  them  can  be 
altered  by  the  trial  and  determination  of  any  issue  of  fact.  The 
only  question  of  fact  is  as  to  the  manner  in  which  the  public  and 
the  defendants  can  enjoy  their  settled  titles  and  exercise  their 
indisputable  rights.  The  prayer  of  the  bill  is  for  a  necessary  reg- 
ulation of  the  common  use  of  the  river  for  commercial  and  manu- 
facturing purposes  by  a  specific  decree  that  cannot  be  rendered  in 
a  suit  at  law. 

When  the  defendants  were  preparing  to  build  the  dam,  the  ques- 
tion necessarily  arose  by  what  sluice  and  by  what  appliances  they 
could  avoid  an  infringement  of  the  public  right ;  and  this  question 
they  were  not  compelled  to  decide  at  their  peril.  On  their  amica- 
ble bill,  in  which  the  attorney-general,  as  the  representative  of  the 
state,  would  be  defendant  {Sampson  v.  Smithy  8  Sim.  272,  Tasker 
V.  Lord^  64  N.  H.  279,  283),  and  of  which  notice  would  be  given  to 
persons  specially  interested,  the  defendants  could  have  obtained  a 
provisional  decree  of  regulation,  operating  like  a  partition,  mark- 
ing the  boundary  line  between  the  public  and  the  private  right, 
and  enabling  them  to  construct  their  works  in  a  manner  authorized 
by  law.  The  proceeding  would  have  been  in  the  nature  of  an 
ad  quod  damnum.  King  v.  Montague^  4  B.  &  C.  698;  Kin<i  v. 
Russell,  6  B.  &  C.  566,  588,  600;  Nichols  v.  Boston,  98 -Mass. 
39,  41 ;  Gould  Wat.,  ss.  21,  43.  The  decree,  virtually  laying  out  a 
log-way  over  the  projected  dam,  would  have  afforded  adequate  pro- 
tection against  suits  at  law  for  damages,  and  efforts  to  abate  an 
alleged  nuisance  by  chancery  suits,  criminal  prosecutions,  and  force 
without  legal  process.  If  it  were  found  by  experiment,  after  the 
completion  of  the  dam,  that  either  or  both  of  the  water-rights 
required  an  alteration,  justice  would  be  done  on  application  of 
either  party.  An  unalterable  judication  would  not  be  made  in  a 
matter  in  which  changes  might  be  rendered  necessary  by  results 
and  circumstances  that  could  not  be  foreseen  and  provided  for. 
Either  party  might  be  plaintiff  and  either  might  be  defendant. 
And  if  this  bill  is  necessary  for  a  regulation  of  the  manner  of  exer- 
cising the  common  rights  by  constructing  and  using  a  sluice  and 
other  appliances,  it  is  not  barred  by  the  defendant's  erection  of  a 
dam. 

*'  Courts  of  equity  have  jurisdiction  of  that  class  of  cases  where 
there  is  an  admitted  common  right  among  several  ownere  of  the 
same  privilege  to  regulate  the  common  use,  to  determine  the  ex- 
tent of  their  respective  rights,  and  the  proper  mode  of  exercising 
and  enjoying  them,  as  tending  to  prevent  litigation,  and  as  afford- 
ing a  more  complete  and  perfect  remedy  than  could  be  obtained  at 
law,  and  as  furnishing,  in  fact,  the  only  adequate  means  of  ascer- 
taining and  determining  the  respective  rights  of  the  parties." 
Bumham  v.  Kempton,  44  N.  H.  78,  100 ;  Ranlet  v.  Oook,  44  N.  H. 
512,  515 ;  Bean  v.  Coleman,  44  N.  H.  539,  542;  Lawson  v.  Com- 
pany,  59  Wis.  393 ;  Gould  Wat.,  «.  540,  and  cases  there  cited.   The 
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ground  of  equity  jurisdiction  in  many  other  cases  is  the  want  of  an 
adequate  process  at  law  for  finding  lost  boundaries  (Sto.  Eq.,  c.  11) 
and  locating  private  ways.  In  Gardner  v.  WebBter^  64  N.  H.  520, 
the  defendant  had  conveyed  land,  reserving  a  right  of  way  across  it 
to  "  the  '  Point,'  so-called."  In  the  opinion,  the  court  say,  "  The 
location  and  limits  of  the  reserved  way  are  not  specified.  .  .  . 
The  defendant  is  entitled  to  a  reasonably  convenient  and  suitable 
way  across  the  land  conveyed  to  the  Point.  .  .  .  The  defend- 
ant's right  of  way  through  the  plaintiff's  pasture  does  not  authorize 
him  to  pass  over  all  parts  of  the  pasture  at  his  pleasure.  Its  route 
through  that  lot  is  determined  not  by  the  sole  interest  of  either  of 
the  parties,  but  by  the  reasonable  convenience  of  both.  If  its  loca- 
tion were  contested,  the  controversy  might  not  be  settled  by  the 
negative  result  of  many  actions  at  law.  Both  parties,  or  either  of 
them,  might  need  a  decree  in  equity  that  would  fix  the  route  aflBrm- 
atively  and  specifically." 

In  the  present  case,  on  the  question  of  the  proper  form,  dimen- 
sions, and  place  of  a  sluice,  the  jurisdiction  of  equity  is  as  plain  as 
in  a  partition  of  water-power  between  mill-owners,  the  ascertain- 
ment of  lost  boundaries,  or  the  laying  out  of  a  private  way.  At 
the  trial  term  the  court  can  cause  the  log-way  to  be  located  and 
defined  by  a  juiy,  and  put  upon  them  the  duty  of  drawing  a  report 
containing  a  specification  for  the  construction  of  the  dam  and  sluice. 
But  it  has  not  been  shown  that  the  law  of  any  country  requires 
such  work  to  be  done  by  twelve  unanimous  persons.  If  a  judicial 
location  of  a  log-way  over  the  dam  is  necessary,  the  convenience  of 
the  defendants  will  be  consulted  so  far  as  it  reasonably  may  be 
without  a  violation  of  the  public  right  to  a  way  as  good  as  the 
stream  would  furnish  in  its  natural  condition,  and  the  location  will 
be  alterable  at  any  future  time  oij  application  of  either  party.  No 
location  will  be  made  unless  a  necessity  for  it  is  shown.  It  would 
seem  that  this  question  of  necessity  will  be  best  tried  and  decided 
upon  the  experiments  annually  made  at  the  Falls.  How  long  the 
bill  should  be  retained  for  a  satisfactory  settlement  of  this  point  is 
a  matter  to  be  considered  at  the  trial  term.  As  either  party  can 
obtain  equitable  relief  in  vacation  without  this  suit,  it  is  possible 
that  the  case  will  be  properly  disposed  of  at  the  next  trial  term,  or 
after  another  annual  experiment,  by  dismissing  the  bill  without 
cost,  and  without  prejudice,  except  so  far  as  equity  may  require  a 
decree  for  the  adjustment  of  expenses  that  have  been  incurred  by 
either  party  under  interlocutory  orders. 

If  a  log-way  is  laid  out  in  this  suit,  the  public  will  have  a  right 
to  a  reasonable  use  of  it.  A  controversy  as  to  what  would  be  a 
reasonable  use  of  it,  or  of  the  stream  in  its  natural  condition,  will 
not  be  a  dispute  about  the  public  right  in  any  sense  that  will  re- 
quire the  right  to  be  settled  oy  the  trial  of  a  question  of  fact  before 
the  bill  can  be  maintained  for  the  laying  out.  As  a  fee  simple  in 
land  is,  for  many  purposes,  nothing  more  than  a  right  of  exclusive 
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possession  and  reasonable  use  (^Bassett  v.  S.  M,  Co.^  48  N.  H.  569, 
577,  Thompson  v.  Androscoggin  Co.^  64  N.  H.  545,  551,  552,  555, 
Com.  V.  Alger^  7  Cush.  58,  84-87),  so  an  ordinary  public  or  private 
right  of  way  is  a  right  of  using  land  or  water,  or  both,  as  a  way, 
reasonably  and  with  due  care.  Setvalls  Falls  Bridge  v.  Fisk^  23 
N.  H.  171 ;  George  v.  Fisk,  32  N.  H.  32 ;  Chaves  v.  Shattuck,  86 
N.  H.  267 ;  Thompson  v.  Androscoggin  Co.^  54  N.  H.  545,  568 — 
58  N.  H.  108;  Bxill  v.  Brown,  58  N.  H.  98,  95;  Carter  v.  Thurs- 
ton, 68  N.  H.  104,  107;  Vamey  v.  Manchester,  58  N.  H.  430; 
Collins  V.  Howard,  65  N.  H.  190 ;  Gould  Wat.,  ss.  95,  96,  110. 
The  entire  natural  capacity  of  the  river  for  flotation  is  public  prop- 
erty. The  lumbermen,  as  travellers  on  a  highway,  are  entitled  to 
a  reasonable  and  careful  use  of  that  estate.  Reasonableness  of  use 
and  care,  attached  as  a  limitation  to  the  ownership  and  enjoyment 
of  corporeal  and  incorporeal  property,  does  not  permit  the  lumber- 
men to  injure  the  defendants  works  by  negligence  or  an  unreason- 
able use  of  the  entire  natural  floating  power  of  the  river,  nor  allow 
the  defendants  to  deprive  the  lumbermen  of  the  reasonable  use  of 
any  part  of  that  power.  Both  parties  are  bounded  by  the  line  estab- 
lished by  law  between  the  incorporeal  right  of  the  public  and  the 
other  rights  of  which  the  defendants'  title  is  composed.  There  is 
no  question  of  right  or  title  in  the  sense  in  which  those  words  are 
used,  when  it  is  said  that  the  legal  right  must  be  established  at  law 
before  it  is  specifically  enforced  in  equity.  If  it  is  necessary  to  lay 
out  the  undeniable  public  way  over  the  dam,  one  question  may  be 
how  narrow  the  sluice  should  be  at  different  times  to  secure  a  suflB- 
cient  depth  of  water.  The  defendants  are  apparently  as  much 
interested  as  the  lumber  company  in  an  economical  solution  of  such 
questions.  In  cases  like  this,  and  Gardner  v.  Webster,  the  owner 
of  the  servient  tenement  may  sometimes  be  more  relieved  than  the 
other  party  by  a  laying  out  of  the  easement.  An  equitable  power, 
employed  in  the  measurement,  location,  and  adjustment  of  legal 
rights  before  an  attempt  is  made  to  exercise  them,  is  often  more 
useful  than  any  remedial  course  that  can  be  taken  after  a  contro- 
versy has  arisen  on  their  alleged  violation.  In  this  case,  the  rights 
of  all  parties  being  known,  a  regulating  process  may  not  be  needed. 

Case  discharged. 

Carpenter,  J.,  did  not  sit:  the  others  concurred. 
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MERRIMACK. 


Boston,  Concobd  &  Montreal  Railroad  v.  Boston  & 
Lowell  Railroad. 

Same  v,  Boston  &  Maine  Railroad  and  Boston  &  Lowell 

Railroad. 

Same  v.  Same. 

Under  c,  232,  Laws  1881,  the  railroad  of  the  Manchester  &  Keene  com- 
pany was  legally  purchased  by  the  Lowell  and  the  Concord  companies, 
and  was  legally  operated  by  the  Lowell  company  in  1884. 

The  anion  of  the  Montreal  and  the  White  Mountains  roads  formed  a  con- 
tinuous line,  within  the  meaning  of  the  proviso  ois.  17,  c.  100,  Laws  1883. 

That  section  does  not  require  the  roads  of  lessor  and  lessee  to  be  contigu- 
ous, and  does  not  make  the  state's  assent  to  a  lease  to  a  foreign  railroad 
company  depend  upon  the  foreign  corporate  power  of  the  lessee. 

A  lease  of  a  railroad,  approved  by  a  two-thirds  vote  of  the  stockholders, 
and  made  in  compliance  with  the  act  of  1883,  is  not  contrary  to  public 
policy,  and  cannot  be  set  aside  at  the  suit  of  the  state,  or  at  the  suit  of 
the  stockholders  who  voted  to  approve  it. 

If  it  is  illegal,  its  illegality  ^oes  not  extend  beyond  its  violation  of  the 
partnership  contract  of  the  stockholders ;  and  of  that  violation  an  object- 
ing minority  alone  can  complain. 

By  an  unexplained  delay  of  nearly  three  years  in  bringing  suit,  thie  objec- 
tion of  the  dissenting  stockholders  is  waived. 

A  lease  of  A's  road  to  B  is  not  made  dependent  upon  the  validity  and  con- 
tinuing existence  of  a  lease  of  C's  road  to  B  by  a  covenant  that  A  shall 
receive  from  B  a  monthly  statement  of  the  gross  receipts  of  C's  road,  and 
shaU  have  an  opportunity  to  inspect  its  books  and  accounts. 

When  an  action  at  law  is  an  adequate  remedy  for  a  forfeiture  of  the  estate 
conveyed  by  a  lease  of  a  railroad,  equity  may  leave  the  lessor  to  that 
remedy. 

When  legal  process  against  responsible  claimants  of  a  i^ailroad  is  an  ade- 
quate remedy  for  a  neglect  to  keep  the  road  in  suitable  repair,  the  rem- 
edy of  a  receivership  may  be  denied. 

A  covenant  by  the  lessee  of  a  railroad  not  to  assign  the  road  is  broken  by 
his  assignment  of  the  future  gross  earnings  of  the  road  to  a  third  person, 
and  contracting  to  use  and  operate  it  under  the  direction  of  the  assignee. 
(Allen,  Blodobtt,  and  Binoham,  JJ.,  dissenting.) 
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Three  actions,  originally  entered  in  the  trial  term.  The  first 
and  second  are  bills  in  equity,  and  the  third  is  a  real  action.  The 
first  having  been  removed  to  the  circuit  court  of  the  United  States, 
they  were  all  entered  and  tried  in  the  law  term  of  this  court, 
under  the  following  agreement : 

Merrimack  ss.  Supreme  Court. 

June  Law  Term,  1888. 

Boston,  Concord  &  Montreal  R.  R.  v.  Boston  &  Maine  R.  R.,  Bos- 
ton &  Lowell  R.  R. 
It  is  agreed, — 

I.  That  the  bill  in  equity  (lease  case,  so  called),  now  pending 
in  the  United  States  circuit  court,  be  at  once  remanded  to  the 
New  Hampshire  supreme  court;  that  the  three  cases — ejectment 
suit,  bill  in  equity  filed  March  30,  1888,  and  lease  case  (so  re- 
manded)— be  consolidated,  and  tried  as  one  case  in  the  New 
Hampshire  supreme  court;  that  the  Boston  &  Lowell  Railroad 
shall  appear  at  once  in  all  said  suits  without  further  notice,  the 
proceedings  being  amended  by  joining  them  as  parties ;  that  the 
Boston  &  Maine  Railroad  and  the  Boston  &  Lowell  Railroad  will 
not  attempt  to  remove  any  question  arising  out  of  said  cases  to 
the  United  States  circuit  court. 

All  the  testimony  now  taken  in  each  of  the  cases  may  be  used 
in  the  consolidated  case ;  all  further  testimony  on  both  sides  to  be 
taken  and  concluded  before  July  15,  1888. 

The  defendants'  pleas  and  answers  shall  be  filed  before  June  1, 
1888. 

All  the  parties  agree  that  final  arguments  shall  be  made  before 
the  supreme  court  at  the  December  law  term,  1888,  and  the  con- 
solidated case,  and  all  questions  arising  thereon,  shall  then  be  sub- 
mitted to  said  court  for  final  determination,  and  both  parties  shall 
urge  the  court  for  a  speedy  decision. 

II.  The  Boston  &  Lowell  Railroad  or  Boston  &  Maine  Railroad 
shall,  in  all  respects  and  without  delay,  put,  and  hereafter  main- 
tain, said  Boston,  Concord  &  Montreal  Railroad  property  into  a 
safe  and  proper  condition  for  doing  its  business,  to  the  satisfaction 
of  Hon.  B.  A.  Kimball  and  Hon.  John  W.  Sanborn,  who  shall 
determine  in  regard  to  the  same. 

Among  other  repairs  and  renewals  which  the  Boston  &  Lowell 
Railroad  or  Boston  &  Maine  Railroad  agree  to  make  on  said  Bos- 
ton, Concord  &  Montreal  Railroad  without  delay  are  the  following : 

The  four-span  single-lattice  bridge  (No.  12  in  the  report)  just 
north  of  Tilton  station  shall  be  rebuilt. 

New  track  stringers  shall  be  laid,  and  other  general  repairs 
made,  on  the  third  bridge  north  of  Tilton  (bridge  No.  14).  No. 
16,  trestle  over  highway  at  East  Tilton,  shall  be  rebuilt. 

The  trestle  over  the  Winnipesaukee  river  at  East  Tilton  (No. 
17),  Rum  Hill  bridge,  so  called  (No.  66),  and  Bath  Upper  bridge. 
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so  called  (No.  68),  shall  be  immediately  rebuilt,  or  strengthened 
and  repaired  in  such  a  way  as  to  be  made  safe  and  suitable  for  the 
business  of  the  road,  according  to  the  judgment  of  said  Kimball 
and  Sanborn. 

All  of  the  other  bridges  on  said  Boston,  Concord  &  Montreal 
Railroad,  including  stringer  bridges  and  culverts,  not  now  in  safe 
or  suitable  condition  for  the  business  of  the  road,  shall  be  at  once 
repaired  or  rebuilt,  according  to  the  judgment  of  said  Kimball  and 
Sanborn. 

It  is  also  agreed  that  the  said  Boston  &  Lowell  Railroad  or 
Boston  &  Maine  Railroad  shall  at  once  put  into  the  Boston,  Con- 
cord &  Montreal  Railroad  line  a  suflBcient  quantity  of  ties,  ballast, 
and  60-pound  steel  to  put  said  road  into  a  safe  and  suitable  condi- 
tion for  its  business;  but  the  parties  being  unable  to  agree  upon 
the  precise  number  and  amount  of  each  that  are  needed,  the  same 
shall  be  determined  according  to  the  judgment  of  said  Kimball  and 
Sanborn.  The  Boston  &  Lowell  Railroad  and  Boston  &  Maine 
Railroad  agree  to  make,  without  delay,  all  other  repairs  and 
renewals  which  may  be  necessary  in  order  to  put  the  entire  road 
into  a  safe  and  suitable  condition  for  its  business,  according  to  the 
judgment  of  said  Kimball  and  Sanborn. 

The  traflSc  of  the  road  shall  not  be  diverted  by  the  Boston  & 
Maine  Railroad  pending  the  decision  in  said  cases.  The  usual 
summer  business  shall  be  encouraged  by  the  Boston  &  Lowell 
Railroad,  and  the  passenger  service  and  equipment  shall  be  kept 
equal  to  that  of  past  years. 

III.  Nothing  contained  in  the  foregoing  agreement,  and  nothing 
done  under  it,  shall  be  construed  as  an  admission  by  either  party 
to  it,  and  shall  not  be  used,  discussed,  or  considered  in  determin- 
ing the  merits  of  the  case  upon  final  submission ;  and  neither  shall 
it  change  or  affect  the  manner  or  basis  of  accounting  between  the 
parties. 

All  differences  of  opinion  between  said  Kimball  and  said  San- 
born shall  be  at  once  submitted  to  James  R.  Kendrick,  general 
manager  of  the  Old  Colony  Railroad,  who  shall  finally  determine 
what  and  how  much  shall  be  done. 

The  parties  will  make  and  execute  all  such  further  agreements  as 
may  be  necessary  or  convenient  to  carry  the  foregoing  into  effect. 

In  consideration  of  the  foregoing  agreements  by  the  Boston  & 
Maine  and  Boston  &  Lowell  railroads,  the  Boston,  Concord  & 
Montreal  Railroad  agree  that  the  application  for  the  appointment 
of  a  receiver,  and  other  temporary  relief,  shall  be  suspended. 

Concord,  N.  H.,  May  7,  1888. 
Boston  &  Maine  Railroad, 

by  Richard  Olney,  Charles  H.  Burns. 
The  Boston,  Concord  &  Montreal  Railroad, 

by  its  solicitors,  Chase  &  Streeter,  Bingham  &  Mitchell. 
Boston  &  Lowell  Railroad, 

by  T.  Jefferson  Coolidge,  President. 
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There  were  1671  printed  pages  of  pleadings,  depositions,  and 
documentary  evidence,  and  768  pages  of  printed  argument. 

ff.  Bingham^  Chase  ^  Streeter^  and  Jeremiah  Smithy  for  the 
plaintiffs. 

A,  A.  Strouty  J.  H,  Benton^  Jr,^  R.  Olney^  and  (7.  H.  Bums,  for 
the  defendants. 

Doe,  C.  J.  The  first  of  the  three  suits  is  a  bill  in  equity,  in 
which  the  plaintiffs  ask  a  decree  against  the  validity  of  the  con- 
tract by  which  they  undertook  to  lease  their  road  to  the  Lowell  in 
1884.  In  1883  the  legislature  had  given  all  the  authority  they 
could  give  for  leasing  the  road  upon  certain  conditions.  *'Any 
railroad  corporation  may  lease  its  road  ...  to  any  other 
railroad  corporation  upon  such  terms  and  for  such  time  as  may  be 
,  .  .  agreed  to  by  the  directors,  and  as  may  be  .  .  .  ap- 
proved by  two  thirds  of  all  the  votes  cast  on  that  subject  by  the 
stockholders.  ...  No  competing  railroads,  now  prohibited 
by  law  from  leasing  or  uniting,  shall  have  a  right  under  the  pro- 
visions of  this  act  to  .  .  .  lease  each  other,  unless  said  roads, 
or  one  of  them,  has  heretofore  leased  or  united  with  some  other 
road  or  roads,  for  the  purpose  of  forming  a  continuous  line,  or 
shall  hereafter,  or  at  the  time  of  such  lease  .  .  .  unite  with 
or  lease  some  other  road  for  such  purpose.  .  .  .  Railroad  cor- 
porations created  by  the  laws  of  other  states,  operating  roads 
within  this  state,  shall  have  the  same  rights  for  the  purposes  of 
.  .  .  leasing  .  .  .  other  roads  as  if  created  by  the  laws  of 
this  state."  Laws  1888,  c.  100,  ««.  17,  18.  The  first  question  is, 
whether  the  lease  of  the  Montreal  road  to  the  Lowell  company 
complied  with  all  the  terms  prescribed  by  law  as  conditions  of  the 
state's  assent. 

The  lessees  are  a  Massachusetts  corporation.  Were  they 
"operating"  a  milroad  in  this  state,  within  the  meaning  of  «.  18? 
In  the  literal  and  ordinary  sense  of  the  word,  they  were  operating 
the  Manchester  &  Keene  road.  They  and  the  (Joncord  company 
had  bought  it.  Each  of  the  corporate  purchasers  had  a  deed  of 
an  undivided  half.  In  a  practical  and  equitable  sense,  they  were 
joint  proprietors  of  the  road.  The  Lowell  were  operating  it  for 
themselves  and  the  Concord.  For  many  of  the  purposes  of 
responsibility,  the  Lowell  were  proprietors  (^State  v.  Railroad^  58 
N.  H.  410) ;  and  if  they  were  operating  it  legally,  under  a  good 
title  or  valid  contract,  with  the  consent  of  the  state  and  of  all 
parties  in  interest,  it  is  not  material  who  had  the  profit  and  loss. 

The  Manchester  &  Keene  company  had  mortgaged  their  road 
under  authority  given  by  e.  142,  Laws  1873.  In  1881,  an  act 
(c.  232)  had  been  passed,  entitled  "An  act  in  relation  to  the  fore- 
closure of  the  Manchester  &  Keene  Railroad."     The  legal  mean- 
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ing  of  parts  of  this  act  is  materially  affected  by  the  peculiar  cir- 
cumstances of  disaster  and  danger  for  which  the  act  shows  the 
legislature  intended  to  provide.  The  contemplated  foreclosure 
indicated  the  bankruptcy  of  the  Manchester  <fe  Keene  company^ 
and  their  inability  to  perform  their  public  duty  of  transportation 
in  the  district  their  road  was  designed  to  accommodate.  The 
third  section  of  the  act  recognizes  the  need  of  powers  of  sale  an^ 
purchase  specially  adapted  to  secure  the  completion  and  effective 
operation  of  the  road.  The  legislature  evidently  understood  there 
was  reason  to  fear  that  whatever  might  be  the  prospect  of  a  sale 
of  some  part  or  parts  of  the  road,  there  would  be  diflRculty  in  find- 
ing a  purchaser  willing  to  pay  all  the  debts,  and  take  the  road 
with  an  obligation  to  complete,  maintain,  and  operate  the  whole 
of  it.  The  stipulation,  that  "nothing  in  this  act  contained  shall 
be  construed  to  authorize  the  discontinuance  of  any  portion  of  said 
road,"  reveals  an  apprehension  that  the  authority  given  the  trus- 
tees to  sell  it  "  as  a  whole  or  in  suitable  parts,"  and  the  authority 
given  the  purchasers  to  sell  "  the  whole  or  any  part  thereof  at  pri- 
vate sale,  if  they  think  such  sale  best  calculated  to  secure  the 
effective  operation  of  the  whole  road,"  might  be  construed  as  an 
assent  to  a  discontinuance  of  some  part  that  would  not  pay  the 
expense  of  operation.  While  the  bankruptcy  of  the  corporation 
and  the  losses  of  the  stockholders  might  be  irretrievable,  a  sale 
under  a  prohibition  of  discontinuance  might  save  something  for 
the  creditors  without  subjecting  the  public  to  the  loss  of  any  part 
of  the  road. 

The  act  discloses  no  purpose  to  withhold  from  nonresidents  the 
privilege  of  bringing  their  money  into  this  jurisdiction,  and  devot- 
ing it  to  public  use  in  this  unpromising  enterprise.  It  contains  no 
allusion  to  the  subject  of  their  laboring  under  a  peculiar  disability, 
and  suggests  no  reason  for  shutting  them  out  of  this  branch  of  the 
public  service.  It  does  not  require  the  purchase  to  be  made  by  a 
corporation,  or  by  more  than  one  person.  Neither  in  express 
terms,  nor  by  fair  implication,  does  it  require  the  purchaser  to  be 
a  citizen  of  New  Hampshire  or  of  the  United  States.  In  the 
attempt  to  rescue  the  highway  from  extinction,  it  is  not  to  be 
assumed  that  the  legislature  must  have  meant  to  deprive  the  pub- 
lic of  the  pecuniary  aid  and  personal  services  that  might  be 
offered  by  strangers  and  foreigners.  For  all  necessary  and  proper 
purposes,  the  road  and  its  purchasers  and  operators  would  be  sub- 
ject to  New  Hampshire  law,  and  to  the  verdicts  of  New  Hamp- 
shire juries  in  all  courts,  state  and  federal.  There  is  in  the  act  no 
intimation  of  a  preference  for  the  opinions  of  this  court  on  ques- 
tions of  local  law,  or  an  intention  to  adopt  an  inability  to  remove 
a  case  to  the  federal  court  as  a  test  of  the  right  to  be  a  purchaser. 

Express  consent  is  given  to  a  purchase  by  "  any  railroad  com- 
pany. Taken  without  qualification,  this  clause  includes  foreign 
as  well  as  domestic  railroad  corporations.     The  words  "  any  rail- 
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road  company  "  might  be  used  in  a  connection  and  for  a  purpose 
that  would  show  a  restricted  sense  not  including  foreign  com- 
panies. Here  is  no  evidence  of  a  purpose  to  exclude  them  ;  and 
the  general  scope  of  the  act,  and  the  impending  danger  for  which 
it  attempted  to  provide  the  best  available  remedy,  furnish  abun- 
dant reason  to  believe  the  rejection  of  foreign  aid  was  not 
intended.  So  much  of  the  road  ''  as  may  be  purchased  by  any 
railroad  coiinecting  therewith,  either  directly  or  through  lines 
which  it  leases  or  operates,  may  thereupon  be  made  a  part  of  the 
railroad  purchasing  the  same  as  aforesaid,  the  same  as  if  it  had 
been  originally  incorporated  as  a  part  of  its  railroad ;  and  said 
railroad  shall  have  all  the  rights,  powers,  and  privileges  necessary 
to  carry  this  act  into  effect."  How  many  connecting  railroads  are 
within  this  clause  we  need  not  inquire.  It  describes  the  Lowell 
as  a  company  authorized  to  be  a  purchaser,  so  far  as  authority  can 
be  given  by  New  Hampshire  law.  And  without  thi?  clause,  con- 
sidering to  what  extent  the  Manchester  &  Keene  road  must  have 
been  designed  to  be  a  means  of  communication  between  southern 
New  Hampshire  and  Boston,  and  to  what  extent  economy  and 
public  convenience  would  be  consulted  by  its  being  run  as  a  part  of 
the  Lowell,  a  legislative  intent  to  exclude  the  Lowell  and  every 
other  foreign  company  from  the  right  of  purchase  could  not  be 
found  without  clear  evidence  of  a  discrimination  so  manifestly  cal- 
culated to  defeat  the  object  of  the  act. 

Words  literally  importing  the  singular  number  may  extend  to 
several  persons  or  things  when  such  is  their  apparent  meaning. 
By  this  rule  of  construction,  the  act  authorizes  several  railroad 
companies  to  be  joint  purchasers  of  the  whole  or  any  part  of  the 
road.  And  this  meaning  is  in  the  provision  of  «.  4  (amended  by  c. 
246,  Laws  1883)  giving  a  certain  authority  to  'Hhe  railroad  or 
railroads  purchasing  the  said  Manchester  &  Keene  Railroad,  or  any 
part  thereof."  "  The  railroad  or  railroads  "  making  such  purchase 
"  are  authorized  to  issue  bonds,  secured  by  mortgage  on  their  own 
road,  ...  or  on  the  property  purchased,  or  on  both  jointly." 
The  legislature  were  content  with  giving  all  the  needed  authority 
they  could  give  to  invite  bids  from  citizens  and  aliens,  residents 
and  non-residents,  incorporated  railway  companies  and  unincorpo- 
rated persons,  and  to  induce  them  to  save  this  road  for  public  use, 
without  undertaking  to  exclude  any  for  want  of  foreign  corporate 
power.  The  consent  of  another  state  was  not  made  a  condition  of 
the  consent  of  this  state.  The  authority  to  make  a  mortgage  and 
increase  capital  stock,  which  was  given  to  those  purchasers  to 
whom  New  Hampshire  could  give  it,  included  the  assent  of  this 
state  to  a  joint  mortgage  of  this  road  and  a  foreign  road  of  the 
purchasers.  The  Lowell  company  operated  this  road,  with  the 
consent  of  the  state,  under  the  act  of  1881.  If  any  stockholders 
of  the  Lowell  were  ever  entitled  to  an  injunction  in  this  state, 
they  apparently  waived  it  by  laches.     The  burden  of  proof  has 
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not  been  sbifted  from  tbe  plaintiffs  to  the  defendants ;  and  it  does 
not  appear  that,  at  the  date  of  the  Montreal  lease,  the  Lowell 
company  could  have  been  expelled  by  legal  process  from  the  Man- 
chester &  Keene  road.  For  all  the  purposes  of  this  case,  they 
were  operating  that  road  lawfully  ;  and  if  an  illegal  operation 
would  not  be  suflBcient  under  s,  18  of  the  act  of  1883,  nothing 
more  than  a  legal  one  is  made  necessary  by  that  section. 

If  the  lease  was  subject  to  the  condition  that  the  lessors  or 
lessees  should  lease  or  unite  with  some  other  road  for  the  purpose 
of  forming  a  continuous  line,  the  union  of  the  Montreal  and  White 
Mountains  roads  was  a  compliance  with  the  condition.  That  union 
is  within  the  literal  meaning  of  the  requirement,  and  no  ground 
has  been  suggested  on  which  it  can  be  held  not  to  be  within  the 
legal  meaning.  The  reason  that  induced  the  legislature  to  accept 
extension  as  compensation  for  loss  of  competition  is  not  stated  in 
the  act,  and  none  that  can  be  fairly  inferred  is  competent  and  suf- 
ficient evidence  of  any  other  condition  than  a  union  or  lease  for 
the  purpose  of  forming  a  continuous  line.  The  adequacy  of  the 
compensation  is  not  submitted  to  the  court,  but  is  settled  by  the 
statute.  The  legislature  have  not  stipulated  that  the  region  los- 
ing the  benefit  of  competition  shall  receive  the  benefit  of  exten- 
sion. In  such  public  benefits  there  are  no  vested  private  rights 
that  affect  the  construction  of  this  act.  If,  upon  an  investigation 
of  the  facts,  we  should  be  of  opinion  that  the  compensation  in  this 
case  is  inadequate,  or  does  not  accrue  to  the  territory  losing  the 
advantage  of  competition,  or  that  in  every  possible  lease  there 
would  be  a  compliance  with  the  condition,  such  an  opinion  could 
not  impose  a  qualification  which  the  legislature  have  chosen  to 
omit.  There  is  probably  no  jurisdiction  in  which  a  legislative 
purpose  is  carried  into  effect  by  a  more  liberal  mode  of  construc- 
tion than  that  which  prevails  in  this  state.  But  the  most  liberal 
construction  is  nothing  more  than  the  ascertainment  of  that  pur- 
pose from  competent  evidence.  Here  is  no  evidence  of  a  condition 
at  variance  with,  or  in  expansion  of,  the  ordinary  and  natural 
meaning  of  a  continuous  line  formed  by  a  union  or  lease.  This 
suit  is  an  exercise  of  corporate  power  acquired  by  persons  who 
bought  a  controlling  amount  of  Montreal  stock  for  the  purpose  of 
taking  the  road  from  the  lessees  and  uniting  it,  by  lease  or  other- 
wise, with  the  Concord.  The  evidence  shows  the  Concord  have 
been  advised  that  the  formation  of  a  continuous  line  by  the  union 
of  the  Montreal  and  the  Concord  would  legalize  the  union  of  the 
Concord  and  the  Manchester  &  Lawrence.  This  advice  gave  the 
legal  construction  of  the  proviso,  which  may  have  been  designed 
for  that  or  some  other  special  case,  without  regard  to  its  effect  as 
a  general  clause  applicable  to  other  cases.  If  the  design  was  to 
require  something  more  than  the  formation  of  a  continuous  line 
by  a  lease  or  other  union,  the  act  does  not  show  what  other  con- 
dition the  legislature  intended  to  impose. 
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Tbe  road  of  the  lessees  need  not  adjoin  that  of  the  lessors.  On 
this  point,  and  in  relation  to  the  foreign  authority  of  a  foreign 
company,  the  act  is  silent.  An  intention  to  require  contiguity  of 
roads,  or  to  make  foreign  authority  a  condition  of  New  Hamp- 
shire's assent,  is  not  proved  by  competent  evidence.  The  validity 
of  the  lease  is  not  disputed  bv  stockholders  of  the  Lowell. 

The  lease  of  the  Montreal  to  the  Lowell  complied  with  all  the 
terms  prescribed  by  law  as  conditions  of  the  state's  assent.  Neither 
the  state,  nor  any  Montreal  stockholder  who  voted  for  the  lease, 
can  maintain  a  suit  to  set  it  aside.  If  all  the  stockholders  had 
voted  for  it  or  assented  to  it,  this  bill  would  be  dismissed  because 
neither  they  nor  the  corporation  could  complain  of  their  own  act. 
If  the  lease  had  been  contrary  to  public  policy,  that  is,  had  been 
contrary  to  the  will  of  the  state  as  a  party  in  interest,  and  abat- 
able at  the  suit  of  the  state,  there  would  have  been  a  question 
whether  a  bill  seasonably  brought  by  the  lessoi*s  could  be  sus- 
tained. But  the  lease  is  not  contrary  to  public  policy  in  the  sense 
in  which  those  terms  are  commonly  used  in  this  connection.  If  it 
is  illegal,  its  illegality  does  not  extend  beyond  its  violation  of  the 
partnership  contract  of  the  Montreal  stockholders ;  and  of  that 
violation  the  objecting  minoritv  alone  could  complain.  The  lease 
being  allowed  and  approved  \)y  the  state,  so  far  as  legislative 
power  can  allow  and  approve  it,  nobody  can  object  but  a  dissent- 
ing party  in  interest,  or  some  one  representing  him  and  acting  in 
his  behalf,  because  nobody  else  is  aggrieved.  This  is  a  private 
suit,  in  which  no  one  has  a  right  to  be  heard  who  is  not  interested 
in  the  decree.  Central  Railroad  Co,  v.  Collins^  40  Ga.  582,  616. 
Neither  the  state,  the  corporation,  the  majority  of  the  stockhold- 
ers who  voted  for  the  lease,  nor  their  assigns  can  contest  the  lease 
which  they  or  their  assignors  made  or  authorized  to  be  made. 
Whether  the  suit  could  be  maintained  if  seasonably  brought  in  the 
name  of  the  corporation  as  a  representative  of  the  dissenting 
minority,  we  need  not  now  inquire.  The  bill  stands  no  better 
than  it  would  if  brought  by  that  minority  in  their  own»  names  as 
sole  plaintiffs,  after  a  refusal  of  the  corporation  to  act  for  them. 

If  the  suit  could  be  regarded  as  brought  by  or  for  the  minority, 
it  could  not  be  maintained.  The  bill  was  filed  April  22,  1887. 
It  alleges  that  the  lease  was  approved  by  a  vote  of  the  stockhold- 
ers June  12,  1884,  and  that  it  was  executed  June  19,  1884. 
When  the  minority  had  knowledge  of  the  vote  or  the  lease,  they 
would  waive  their  claim  for  equitable  relief  by  not  prosecuting  it 
with  equitable  expedition.  The  suit  was  brought  nearly  three 
years  after  the  lease  was  made. .  During  that  time  the  lessees 
became  extensively  involved  in  obligations  and  liabilities  incident 
to  the  business  of  running  the  leased  road.  The  delay  needs 
explanation,  and  none  is  given.  It  is  said  the  minority  supposed 
the  question  of  the  validity  of  a  lease  of  another  road  would  be 
settled  in  Dow  v.  Northern  M.  M,     The  supposition  is  irrelevant. 
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It  does  not  account  for  their  inaction.  They  may  have  hoped,  or 
even  expected,  that  if  Dow  prevailed  against  the  Northern  lease, 
the  Montreal  lease  would  be  surrendered  without  suit.  But  it 
was  not  a  hope  or  expectation  of  the  result  in  the  Northern  case 
that  induced  them  to  refrain  from  litigation.  It  was  for  a  very 
diflEerent  reason  that  they  did  not  resort  to  the  law.  A  suit  prose- 
cuted in  their  name,  by  and  for  the  benefit  of  others  having  no 
legal  cause  of  action,  would  have  been  unavailing ;  and  there  is 
no  presumption  that  they  would  have  allowed  themselves  to  be 
mere  nominal  plaintiffs.  A  suit  prosecuted  by  themselves,  in 
their  own  name  or  in  any  other  name,  for  their  own  benefit  and  at 
their  own  expense,  is  a  step  they  have  never  intended  to  take. 
The  agreement,  in  pursuance  of  which  eighteen  other  persons 
bought  stock  of  the  majority  for  the  purpose  of  controlling  the 
corporation  and  contesting  the  lease,  is  dated  May  20,  1886, 
nearly  two  years  after  the  date  of  the  lease.  The  defence  of  the 
partnership  rights  of  the  minority  was  not  among  the  objects  for 
which  that  purchase  was  made,  and  for  which  this  suit  was 
brought.  Were  it  possible  to  treat  the  minority  as  plaintiffs  in 
interest,  it  would  remain  impossible  to  find  that  the  Northern  case 
was  the  cause  of  this  or  any  other  suit  not  being  brought  by  or 
for  them  at  an  early  day.  Assuming  that  the  suit  is  theirs,  they 
were  bound  to  know  that  a  delay  of  nearly  three  yeai*s  would  raise, 
in  the  equity  jurisdiction,  a  question  of  laches  that  was  not  raised 
in  the  Northern  case. 

The  delay  does  not  destroy  the  minority's  cause  of  action,  if 
they  had  one,  but  it  affects  the  number  of  their  remedies.  If  they 
have  a  grievance,  they  have  a  right  of  action  at  law  against  the . 
Montreal  company  for  violation  of  their  partnership  contract.  In 
such  an  action  against  the  lessors,  they  can  recover  all  the  dam- 
ages to  which  they  are  entitled.  Their  right  to  the  additional 
redress  of  an  injunction  that  would  enforce  specific  performance 
of  the  partnership  contract  is  a  question  of  justice.  Eckstein  v. 
Downing^  64  N.  H.  248,  259.  If  they  desired  the  cumulative 
remedy  in  equity,  they  should  have  done  equity  by  applying  for 
it  promptly.  The  question  is,  not  whether  their  delay  comes 
within  a  technical  rule  of  estoppel,  but  whether  it  was  unreason- 
able. It  was  not  equitable  that  they  should  leave  the  lessees 
exposed  to  the  railway  risks  and  controversies  arising  during  two 
successive  lawsuits.  Reasonable  diligence  did  not  permit  the 
Montreal  minority  to  wait  for  the  decision  of  the  Northern  case. 
They  did  not  know  that  all  the  answers  that  would  be  made  to 
this  bill  would  be  disposed  of  by  that  decision.  More  than  one 
defence  is  set  up  here  that  was  not  presented  in  the  Northern 
case;  and  the  consequences  of  an  unwarranted  assumption  that 
the  defences  would  be  the  same  in  both  cases  cannot  justly  be  put 
upon  the  lessees.  As  this  action  was  not  seasonably  begun  to  con- 
test the  original  validity  of  the  lease,  it  is  not  necessary  to  exam- 
VOL.  LXV.     27 
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ine  the  partnership  contract  of  the  Montreal  stockholders  to  ascer- 
tain whether  the  lease  is  a  violation  of  it. 

Of  the  contract  in  regard  to  rent,  the  construction  most  unfavor- 
able to  the  lessees  is,  that  they  are  to  pay  a  maximum  sum,  fixed 
in  the  contract,  unless  they  show,  in  a  prescribed  manner,  that  a 
less  sum  is  the  result  of  a  certain  computation  upon  the  gross 
receipts  of  the  Northern  and  four  other  roads :  but  a  minimum  is 
also  fixed  below  which  the  rent  cannot  be  reduced.  There  has 
been  no  breach  of  the  express  covenant  to  pay  rent,  or  the  express 
agreement  to  render  to  the  plaintiffs  a  statement  of  the  gross 
receipts  of  the  five  roads,  or  the  express  covenant  that  books  and 
accounts  relating  to  the  business  of  the  five  roads  shall  be  open  to 
the  plaintiffs'  inspection.  But  the  lease  of  the  Northern  and  its 
branches  to  the  defendants  has  been  judicially  annulled ;  and  the 
plaintiffs  contend  that  upon  the  validity  and  continuing  existence  of 
that  lease  the  Montreal  lease  was  made  dependent.  If  the  parties 
had  intended  this  lease  should  terminate  in  case  the  Lowell  volun- 
tarily or  involuntarily  ceased  to  operate  or  control  the  Northern, 
their  accidental  failure  to  put  that  important  part  of  their  contract 
in  the  lease  could  have  been  cured  in  a  suit  for  the  reformation  of 
the  defective  instrument.  In  the  lease  there  is  no  express  stipula- 
tion of  that  kind,  and  no  evidence  on  which  it  can  be  found  that 
such  a  condition  (which  would  naturally  be  expressed  in  direct 
and  distinct  terms)  was  intentionally  left  to  be  implied  from  the 
mode  in  which  the  lessees  are  to  ascertain  and  show  the  amount 
of  rent  to  be  paid  if  they  seek  to  avoid  the  payment  of  the  largest 
sum  named  in  the  contract.  It  is  not  a  necessary  or  a  reasonable 
inference  that  the  inability  of  the  lessees  to  prove  their  right  to 
hold  the  road  on  payment  of  a  less  sum  would  extinguish  their 
right  to  hold  it  on  payment  of  the  maximum.  If  the  writing  is 
construed  literally,  the  plaintiffs  have  no  cause  of  complaint.  They 
do  not  claim  that  they  have  received  less  rent  than  was  due,  or 
that  the  statement  of  the  receipts  of  the  five  roads  has  not  been 
rendered,  or  that  "all  books  and  accounts  kept  by  it  (the  Lowell 
corporation)  relating  to  the  operation  of  the  demised  premises  and 
the  business  of  the  other  roads  herein  named,  so  far  as  may  be 
necessary  and  proper  in  determining  the  gross  receipts  whereby 
the  amount  to  be  paid  as  rent  is  to  be  ascertained"  have  not  been 
open  to  the  plaintiffs'  inspection.  The  letter  of  the  written  con- 
tract does  not  require  that  the  defendants  shall  operate  or  control 
the  Northern,  or  be  able  to  render  the  statement  without  the  con- 
sent of  the  operators  of  the  Northern,  or  that  any  books  or  accounts 
not  kept  by  the  defendants  shall  be  open  to  the  plaintiffs'  inspec- 
tion. And  upon  the  intention  of  the  parties  legally  proved  by  the 
evidence  contained  in  the  lease,  the  plaintiffs  have  no  stronger  posi- 
tion than  upon  the  letter  of  the  document.  There  is  no  evidence 
and  no  reason  to  believe,  that  the  statement  of  receipts  and  the 
opportunity  to  inspect  books  and  accounts  were  to  be  given  for 
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any  other  purpose  than  to  famish  means  of  information  on  the 
question  of  the  amount  of  rent  to  be  paid  if  the  defendants  should 
raise  that  question  by  not  paying  the  maximum.  Whether  a  strict 
interpretation  is  accepted  without  looking  for  the  intention  of  the 
parties,  or  their  words  are  weighed  as  evidence  of  what  they  meant, 
the  result  is  the  same.  The  lease  of  the  Montreal  was  not  made 
dependent  upon  the  validity  and  continuing  existence  of  the  lease 
of  the  Northern. 

Bill  dismissed. 
All  concurred. 

The  substance  of  the  second  bill  (filed  March  80, 1888)  is  stated 
in  the  opinion. 

[Answer  of  the  Boston  &  Maine  Railroad,  filed  June 

1, 1888.] 

This  defendant,  reserving  to  itself  the  benefit  and  advantage  of 
any  exceptions  to  the  plaintifiE's  bill,  which  can  or  might  be  taken 
by  special  or  formal  demurrer,  or  otherwise,  for  answer  thereto 
saith  as  follows,  to  wit, — 

I.  It  admits  that  the  plaintiflE,  on  the  19th  day  of  June,  1884, 
was  in  possession,  either  as  owner  or  lessee,  of  the  railroads  and 
branch  railroad  described  in  the  plaintiff's  bill;  that  prior  to  June 
12,  1884,  the  directors  of  the  plaintiff  and  of  the  Boston  &  Lowell 
Railroad  corporation  made  an  agreement  for  a  lease  of  the  plain- 
tiff's several  railroads  to  said  Boston  &  Lowell  Railroad  corpora- 
tion ;  that  after  said  agreement,  and  pursuant  thereto,  the  directors 
and  stockholders  of  the  plaintiff  sevemlly  voted  as  stated  in  said 
bill,  agreeing  to  and  approving  of  a  lease  by  the  plaintiff  to 
said  Boston  &  Lowell  Railroad  corporation  of  the  tenor  and 
terms  of  a  copy  of  an  indenture  of  lease  made  part  of  said 
plaintiff's  bill ;  that  said  indenture  of  lease  was  duly  ex- 
ecuted on  behalf  of  the  plaintiff  and  said  Boston  &  Lowell 
Railroad  corporation ;  that  possession  under  said  lease  was  given 
by  said  plaintiff,  and  assumed  by  said  Boston  &  Lowell  Railroad 
corporation,  June  19,  1884,  and  has  continued  as  alleged  in  said 
bill  until  October  11,  1887,  and  as  hereinafter  alleged  by  this 
defendant,  has  ever  since  continued,  and  still  continues ;  that  said 
Boston  &  Lowell  Railroad  corporation  surrendered  possession  of 
the  Northern,  Concord  &  Claremont,  and  Peterborough  &  Hills- 
borough railroads,  July  1,  1887,  pursuant  to  a  decree  of  court ; 
that  on  the  22d  day  of  June,  1887,  this  defendant  made  a  contract 
of  lease  with  said  Boston  &  Lowell  Railroad  corporation,  a  portion 
of  the  provisions  of  which  the  plaintiff  undertakes  to  set  out  in  its 
said  bill,  but  all  the  provisions  of  which  are  contained  in  a  true 
copy  of  said  contract,  marked  "A,"  hereto  annexed  and  made  part 
of  this  answer ;  that  on  the  18th  day  of  November,  A.  D.  1887,  the 
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plaintiff  entered  upon  the  premises  described  in  its  said  lease  to 
said  Boston  &  Lowell  Railroad  corporation,  assaming  and  under- 
taking to  do  so  for  the  purpose  of  determining  the  estate  thereby 
granted  for  an  alleged  breach  of  certain  conditions  of  said  lease,  as 
appears  by  the  copy  of  a  written  instrument  executed  simultane- 
ously with  said  entry,  a  copy  of  which  is  hereto  annexed  marked 
"B,  and  made  part  of  this  answer;  that  on  the  29th  day  of 
November,  A.  D.  1887,  the  plaintiff  brought  a  suit  at  law  against 
this  defendant,  now  pending,  in  this  court,  but  which  suit  is  not 
for  the  recovery  of  the  plaintiff's  said  railroad  and  railroad  prop- 
erty as  alleged  in  said  bill,  but  only  for  a  portion  thereof — as  fully 
appears  of  record;  that  in  contracts  of  lease  between  said  Boston 
&  Lowell  Railroad  corporation  and  said  Stony  Brook  and  Wilton 
railroads,  respectively,  the  said  Boston  &  Lowell  Railroad  has  cov- 
enanted with  each  of  those  corporations  that  it  would  not  assign, 
underlet,  or  part  with  the  possession  of  the  leased  premises  with- 
out the  written  consent,  in  each  case,  of  the  lessor ;  and  that  the 
operating  expenses  and  fixed  charges  of  the  plaintiff's  railroad 
since  said  October  11,  1887,  have  exceeded  the  earnings  thereof, 
and  that  such  excess  has  been  paid  by  this  defendant. 

II.  It  denies,  except  as  herein  admitted,  each  and  every  allega- 
tion of  the  plaintiff's  bill  as  fully  and  particularly  as  if  the  same 
were  herein  repeated  and  specifically  denied. 

III.  It  specially  denies  that  it  has  ever  intended  or  contrived  to 
acquire  possession  of  the  plaintiff's  railroads,  except  with  the  plain- 
tiff's assent ;  that  it  has  ever  threatened  to  hold,  or  is  now  holding 
or  operating,  the  plaintiff's  railroad ;  that  from  April  1,  1887,  to 
October  11,  1887,  it  managed  and  controlled  the  Boston  &  Lowell 
Railroad  corporation,  or  any  part  thereof,  or  any  of  its  leased  lines, 
including  the  plaintiff's  railroads ;  that  after  October  11, 1887,  it  oper- 
ated, or  continued  to  operate,  the  roads  of  the  plaintiff,  except  as 
hereinafter  alleged  and  stated,  or  the  Stony  6rook  and  Wilton 
railroads;  that  said  Boston  &  Lowell  Railroad  corporation,  on  said 
11th  day  of  October,  1887,  or  at  any  time  since,  has  ceased  to 
exist  as  a  manager,  controller,  or  operator  of  any  railroad  property, 
or  has  voluntarily  deprived  itself  of  rolling-stock,  equipment,  and 
other  property  necessary  for  the  operation  of  a  railroad ;  that  since 
said  11th  day  of  October,  1887,  said  Boston  &  Lowell  Railroad 
corporation  has  received  no  money  or  income  except  its  semi- 
annual dividends  and  its  organization  expenses,  as  paid  to  it  by 
this  defendant;  that  since  October  11, 1887,  said  Boston  &  Lowell 
Railroad  corporation  has  expended  no  money  except  for  dividends 
and  organization  expenses;  that  said  Boston  &  Lowell  Railroad 
corporation,  under  its  contmct  of  lease  with  this  defendant,  does 
not  expect  to  receive,  and  cannot  receive,  any  money  or  income 
except  for  its  dividends  and  organization  expenses,  as  aforesaid,  to 
be  paid  by  this  defendant ;  that  on  said  11th  day  of  October,  1887, 
said  Boston  &  Lowell  Railroad  corporation  turned  over  to  this 
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defendant  all  its  railroad,  railroad  property,  and  contmcts  with 
other  railroads,  including  the  plaintiffs  lease  of  June  19,  1884, 
and  at  said  time  discharged  and  turned  over  to  this  defendant  all 
its  officials  and  employes  (except  its  directors,  president,  and 
treasurer),  and  quitted  the  business  of  operating  railroads ;  that 
the  consent  of  the  plaintiff,  or  of  said  Stony  Brook  and  Wilton 
railroads,  respectively,  to  an  assignment  to  this  defendant  of  the 
lease  of  each  of  said  railroad  corporations  to  said  Boston  &  Lowell 
Railroad  corporation,  has  never  been  asked  or  granted ;  that  on 
said  11th  day  of  October,  1887,  or  at  any  time  since,  this  defend- 
ant took,  or  has  taken,  possession  of  the  road  of  the  plaintiff,  or 
has  operated  the  same  through  officials  duly  appointed  by  it  for 
that  purpose,  or  on  said  11th  day  of  October,  1887,  took  possession 
of  said  Stony  Brook  and  Wilton  railroads,  and  has  ever  since  pos- 
sessed and  operated  the  same,  except  as  hereinafter  alleged  and 
stated ;  that  said  Boston  &  Lowell  Railroad  corporation  has  no 
oflBcers  or  employes  for  operating  any  railroad ;  that  all  the  offi- 
cials and  employes  now,  and  since  October  11,  1887,  engaged  in 
operating  said  three  roads,  have  been,  and  are,  hired  by  said  Bos- 
ton &  Maine  Railroad,  and  paid  from  its  treasury ;  that  all  gross 
income  received  from  each  of  said  three  roads  since  October  11, 
1887,  has  been  turned  into  the  treasury  of  the  defendant,  and  the 
operating  and  other  expenses  of  said  three  roads  been  paid  there- 
from ;  and  that  under  the  lease  between  this  defendant  and  said 
Boston  &  Lowell  Railroad  corporation  of  June  22,  1887,  all  the 
future  income  of  the  plaintiff  and  said  Stony  Brook  and  Wilton 
railroads,  for  ninety-nine  years  from  April  1,  1887,  is  to  be  taken 
by  this  defendant,  and  all  operating  and  other  expenses  of  said 
three  roads  to  be  paid  by  it  during  said  term. 

IV.  It  specially  denies  each  and  every  allegation  of  fraud,  of 
unfair  dealing  or  misrepresentation,  of  suppression  of  facts,  and  of 
the  employment  of  fictitious  business,  machinery,  and  methods  in 
the  plaintiff's  bill  contained,  as  fully  and  explicitly  as  if  each  alle- 
gation were  here  repeated  and  specifically  denied,  and  denies  that 
at  any  hurriedly  called  conference  of  officei*s  of  the  defendant,  or 
at  any  other  conference,  it  was  agreed  that  any  fictitious  machinery 
and  methods  had  been  used  by  the  defendant  for  keeping  posses- 
sion of  and  operating  the  plaintiff's  railroad,  or  were  dangerous 
and  unsafe;  that  the  defendant  must  provide  other  and  more 
deceitful  and  delusive  methods  and  machinery  for  operating  and 
retaining  the  possession  of  the  plaintiff's  railroad;  that  thereupon, 
and  for  said  purposes,  the  defendant  invented  and  adopted  new 
machinery  and  methods,  and  a  separate  oi^anization  of  heads  of 
departments  and  superior  officers,  to  be  deceitfully  appearing  to 
operate  the  plaintiff  s  railroad  for  and  in  behalf  of  said  Boston  & 
Lowell  Railroad  corporation ;  and  that  thereupon  either  the  cir- 
cular of  November  5,  1887,  or  any  other  circular,  was  fraudu- 
lently dated  and  issued  by  this  defendant. 
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V.  It  specially  denies  that  since  the  taking  possession  of  the 
plaintiff's  railroads  (alleged  by  the  plaintiff,  but  denied  by  the 
defendant)  under  said  lease  of  June  19,  1884,  it  has  permitted 
the  plaintiff's  property  to  depreciate;  that  the  bridges  on  said 
line  have  become  unsafe,  or  that  the  road-bed,  or  the  ties  and  rails 
belonging  thereto,  have  not  been  kept  in  proper  repair ;  that 
engines,  cars,  and  other  equipment  used  on  the  plaintiff  s  railroads 
are  unsafe  or  unsuitable  for  the  proper  operation  of  said  road; 
that  new  locomotives  and  new  steel  rails  are  absolutely  required  ; 
that  all  locomotives  now  in  use  on  said  road  are  unfit  for  use,  and 
ought  to  be  sent  to  the  shop  for  repaira ;  that  the  station-houses 
and  buildings  on  said  road  are  ruinously  out  of  repair ;  and  that  a 
large  sum  of  money,  to  wit,  two  hundred  and  fifty  thousand  dol- 
lars ($250,000),  ought  to  be  expended  upon  said  railix)ads  in 
renewals  and  repairs,  in  order  to  make  the  same  safe  and  conven- 
ient for  the  public  travel  upon  them. 

YL  It  alleges  that  the  lease  of  the  roads  of  the  plaintiff  to  said 
Boston  &  Lowell  Railroad  corporation,  by  indenture  dated  June 
19,  1884,  was  duly  agreed  to  by  the  directoi-s  of  said  Boston  & 
Lowell  Railroad  corporation,  and  approved  of  by  its  stockholders 
conformably  to,  and  as  authorized  by,  the  laws  of  the  state  of 
Massachusetts;  that  said  Stony  Brook  and  Wilton  railroads  are 
operated  under  contracts  between  the  Nashua  &  Lowell  Railroad 
company  and  said  Wilton  and  Stony  Brook  railroad  companies, 
respectively,  dated  May  6,  1872,  May  28,  1860,  and  October  26, 
1868,  and  by  this  defendant  as  agent  and  attorney  of  said  Nashua 
&  Lowell  Railroad  company ;  that  neither  itself  nor  said  Boston 
&  Lowell  Railroad  corporation  have  done  anything  as  respects  the 
plaintiff  or  its  property,  except  openly  and  bona  fide^  and  pursuant 
to  the  provisions  of  the  public  contract  of  lease  between  them  of 
June  22,  1887,  hereinbefore  referred  to;  and  that  the  epithets 
profusely  applied  to  the  defendant  and  its  conduct,  throughout  the 
plaintiff^s  bill, — such  as  "subterfuge,"  "equivocation,"  "  secretly," 
"clandestinely,"  "fictitious,"  "deceitfully,"  "falsely,"  "delusively," 
"fraudulently,"  '* cheating," — are  impertinent  and  irregular  as 
matter  of  pleading,  and  as  matter  of  argument  are  wholly  with- 
out justification  in  the  facts,  even  as  alleged  by  the  plaintiff 
itself. 

VII.  It  alleges  that  the  said  Boston  &  Lowell  Railroad  corpora- 
tion has  never  surrendered  possession  of  the  plaintiff's  railroad  or 
any  part  thereof ;  but,  pursuant  to  the  covenants  of  its  lease  to 
the  defendant  of  June  22,  1887,  has  remained  in  possession  there- 
of, and  operated  the  same  in  all  respects  conformably  to  said  con- 
tract, retaining  for  that  purpose  the  necessary  material,  supplies, 
equipment,  money,  and  other  property,  and  receiving  the  gross 
income  thereof. 

VIII.  It  alleges  that  the  plaintiff's  railroads,  the  road-bed 
thereof,  and  the    rolling-stock  and  equipment  used  thereon,  are 
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not  only  in  no  worse  condition  than  the  same  usually  are  at  the 
end  of  the  winter  season,  but  are  in  better  condition  than  they 
customarily  have  been  at  the  same  season  of  the  year ;  that  the 
said  Boston  &  Lowell  Railroad  corporation  is  now  making  such 
substantial  and  thorough  renewals  and  repairs  upon  the  plaintiff^s 
roads  and  the  equipment  used  thereon,  as  are  always  made  at  the 
opening  of  the  summer  season,  and  as  will  enable  them  to  be  oper- 
ated with  safety  and  efficiency ;  and  that  since  the  plaintiff's  rail- 
roads have  come  into  its  possession  the  said  Boston  &  Lowell  Rail- 
road corporation  has  expended  in  new  bridges,  steel  rails,  on  station 
building,  water-tanks,  turn-tables,  and  other  permanent  better- 
ments on  the  plaintiff's  said  railroads,  more  than  two  hundred  and 
fifty  thousand  dollars  ($250,000) ;  so  that  the  plaintiff's  railroad 
property,  instead  of  having  depreciated  while  in  the  possession  of 
said  Boston  &  Lowell  Railroad  corporation,  has  largely  enhanced 
in  value,  as  well  as  in  its  capacity  and  fitness  for  use  in  the  busi- 
ness of  railroad  transportation. 

[Answer  of  the  Boston  &  Lowell  Railroad,  filed  June 

1,  1888.] 

This  defendant,  by  leave  of  court  and  agreement  of  parties, 
appears  in  the  several  suits  in  which  the  Boston,  Concord  &  Mon- 
treal Railroad  is  plaintiff,  now  pending  in  the  supreme  court  in 
the  state  of  New  Hampshire,  and  mentioned  in  the  agreement  of 
May  7,  1888,  between  the  Boston,  Concord  &  Montreal  Railroad, 
the  Boston  &  Maine  Railroad,  and  the  Boston  &  Lowell  Railroad 
corporation,  and  makes  the  following  additional  answer  to  said 
several  suits  in  which  either  it  or  the  Boston  &  Maine  Railroad  is 
the  defendant: 

The  said  defendant,  insisting  that  the  plaintiff  is  not  entitled  to 
the  relief  prayed  for,  and  reserving  all  rights,  privileges,  or  advan- 
tages to  which  it  would  be  entitled  under  a  special  or  formal 
demurrer  to  plaintiff's  bill  of  complaint,  reaffirms  the  allegations 
contained  in  its  original  and  amended  answers  to  the  plaintiff's 
bill  of  complaint  formerly  filed  in  the  supreme  court  of  said  state 
of  New  Hampshire,  in  the  eastern  judicial  district  for  the  county 
of  Grafton,  on  the  22d  day  of  April,  A.  D.  1887,  and  referring 
to  the  same  as  part  of  this  answer,  reiterates  the  denials  and  alle* 
gation  therein  contained;  and  in  further  answer  to  the  bill  of 
complaint  of  said  plaintiff,  against  the  Boston  &  Maine  Railroad, 
filed  in  the  said  supreme  court  within  and  for  the  county  of  Merri- 
mack in  said  state,  March  30,  1888,  to  which  it  has  become  a 
party  defendant  by  leave  of  court  and  by  said  agreement,  it  says, — 

1.  That  on  the  19th  day  of  June,  1884,  the  plaintiff  was  the 
owner  of  or  in  possession  of  the  railroad  described  in  its  said  bill 
of  complaint,  and  that  on  said  19th  day  of  June,  1884,  the  plain- 
tiff corporation  executed  to  this  defendant,  in  pursuance  of  the 
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agreement  and  votes  alleged  in  the  plaintifiF's  bill,  a  valid  lease  of 
all  its  said  railroad  property,  a  copy  of  which  lease  and  the  votes 
relating  thereto  are  hereunto  annexed  and  made  a  part  hereof 
(Exhibit  A) ;  and  this  defendant  avers  that  the  parties  to  said 
lease  were  duly  empowered  and  authorized  by  law  and  by  the 
votes  of  said  corporation  to  make  and  execute  the  same,  and  this 
defendant  was  specially  empowered  to  take  said  lease,  and  that 
said  lease  contained  the  covenants  and  agreements  appearing  in 
said  Exhibit  A,  a  part  of  which  are  set  out  in  the  plaintiff's  bill  of 
complaint ;  but  this  defendant  denies  that  the  stockholders  of  said 
plaintiff  corporation  ever  protested  against  or  objected  to  said 
lease,  except  that  at  the  special  meeting  holden  at  Plymouth, 
June  12,  1884,  persons  owning  410  shares  of  stock  voted  against 
the  approval  of  said  lease,  but  that  since  June  12,  1884,  the  stock- 
holders of  said  corporation,  by  receiving  rent  and  accepting  the 
benefits  arising  under  said  lease,  have  acquiesced  in  and  ratified 
the  same  ;  and  that  until  commencement  of  these  said  proceedings 
no  objections  other  than  above  have  ever  been  made  to  said  lease ; 
and  this  defendant  says  it  has  been  permitted  to  make  large  expen- 
ditures upon  the  rolling-stock  and  railroad  and  other  property 
leased  to  it  by  said  plaintiflF  without  objection  from  said  plaintiff, 
but  with  its  consent  and  at  its  request;  and  that  the  plaintiff  is, 
and  in  equity  should  be,  estopped  from  setting  up  any  want  of  for- 
mality or  legality  in  the  execution  of  said  lease. 

2.  That  in  accordance  with  the  provisions  of  said  lease,  this 
defendant  took  full  possession  and  control  of  said  leased  railroad 
and  property,  including  the  Pemigewasset  Valley  Railroad,  and 
held,  operated,  and  controlled  the  same  in  accordance  with  the 
agreements  and  covenants  of  said  lease,  not  only  from  said  19th 
day  of  June,  A.  D.  1884,  until  October  11,  1887,  as  alleged  in  the 
plaintiff's  bill,  but  has  possessed,  operated,  and  controlled  the  same 
from  said  October  11,  1887,  to  the  present  time,  and  still  continues 
to  possess,  operate,  and  control  said  leased  property  in  accordance 
with  the  terms  of  said  lease,  and  has  ever  continued  to  faithfully 
keep  and  perform  every  covenant,  agreement,  and  undertaking  con- 
tained in  said  lease  to  be  by  it  kept  and  performed,  and  has  in  no 
manner  violated  said  lease  nor  any  of  the  covenants  and  agree- 
ments therein  contained.  This  defendant  further  alleges,  that  it 
has  greatly  improved  said  property  and  added  to  the  business  done 
over  said  railroad,  and  by  its  expenditure  of  money  has  perma- 
nently improved  said  railroad  and  leased  property,  and  that  by  its 
effort  said  property  has  become  of  much  greater  value  and  eflS- 
ciency  for  the  transportation  of  passengers  and  freight  than  it  was 
before  and  at  the  time  said  lease  was  made. 

3.  This  defendant  further  says,  that  it  is  true  that  on  the  22d 
day  of  June,  1887,  it  executed  to  the  Boston  &  Maine  Railroad  a 
lease  of  its  railroad  and  property,  a  copy  whereof  is  hereunto 
annexed,  marked  Exhibit  B,  and  made  a  part  of  this  answer ;  and 
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it  alleges  that  said  lease  was  authorized  by  law  and  by  the  votes  of 
the  stockholders  and  directors  of  the  parties  thereto,  and  that  in 
pursuance  of  said  lease,  on  the  11th  day  of  October,  1887,  it  trans- 
ferred to  the  Boston  &  Maine  Railroad  the  possession  of  the  rail- 
road and  property  of  which  it  was  the  absolute  owner,  and  of 
which  it  had  the  legal  right  to  transfer  the  possession,  and  of 
which  the  said  Boston  &  Maine  Railroad  had  the  legal  right  to 
take  the  possession.  This  defendant  further  alleges,  that  it  did  not 
and  never  has  assigned  or  underlet  or  parted  with  the  possession 
of  the  premises  demised  to  it  by  the  plaintiff  by  its  lease  of  June 
19,  1884,  marked  Exhibit  A,  either  to  the  Boston  &  Maine  Rail- 
road, or  to  any  other  corporation  or  person,  and  has  not  parted 
with  the  control  thereof,  but  still  possesses,  operates,  and  controls 
the  same  in  accordance  with  the  provisions  of  said  lease.  It  also 
alleges  that  at  the  time  of  said  lease  to  the  Boston  &  Maine  Rail- 
road, and  ever  since,  it  reserved  and  still  reserves  and  possesses 
sufficient  rolling-stock,  equipment,  and  other  means  with  which  to 
operate  said  railroad  and  property  leased  of  the  plaintiff  as  afore- 
said, and  it  has  retained  under  its  direction  a  sufficient  number  of 
officers  and  employes  to  control  and  operate  said  demised  railroad 
and  property,  in  strict  conformance  with  said  lease  of  June  19, 
1884. 

4.  This  defendant  denies  the  allegations  in  said  bill  of  complaint 
relating  to  the  motives  and  purposes  of  said  lease  to  the  Boston  & 
Maine  Railroad ;  it  denies  that  said  lease,  or  any  clause  or  cove- 
nant thereof,  was  made  for  the  purpose  of  allowing  the  Boston  & 
Maine  Railroad  to  acquire,  against  plaintiff's  consent,  the  railroad 
mentioned  in  said  plaintiffs  lease  marked  Exhibit  A,  or  to  acquire 
any  of  plaintiffs  property  by  '* subterfuge,  equivocation,  and 
quibble,  as  alleged  in  plaintiff's  bill.  It  denies  that  said  Boston 
&  Maine  Railroad  either  threatens  to  hold,  or  is  in  fact  holding, 
operating,  or  controlling,  the  railroads  mentioned  in  plaintiffs  lease 
marked  Exhibit  A,  and  in  violation  of  said  lease,  and  that  this 
defendant  has  no  interest  in  or  to  said  leased  property,  or  posses- 
sion thereof,  as  alleged  in  said  plaintiff's  bill. 

5.  This  defendant  admits  that  it  surrendered  possession  of  the 
Northern,  Concord  &  Claremont,  and  Peterborough  &  Hillsborough 
railroads,  July  1,  1887,  pursuant  to  a  decree  of  the  supreme  court 
of  the  state  of  New  Hampshire,  but  this  defendant  alleges  that  it 
has  ascertained  and  paid  to  the  plaintiff  the  full  amount  of  rental 
provided  for  by  said  lease  marked  Exhibit  A,  and  it  alleges  that 
the  fixed  charges  of  the  plaintiff's  railroad,  named  in  said  lease, 
Exhibit  A,  have,  since  the  eleventh  day  of  October,  1887,  exceeded 
the  earnings  thereof,  and  that  such  excess  has  been  paid  for  the 
plaintiff.  It  alleges  that  said  Stony  Brook  and  Wilton  railroads 
are  operated  under  contmct  between  the  Nashua  &  Lowell  Rail- 
road corporation  and  said  Wilton  and  Stony  Brook  companies 
respectively,  dated  May  6,  1872,  May  28, 1860,  and  October  26, 
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1868,  and  that  if  the  Boston  &  Maine  operates  said  railroad  or 
either  of  them,  it  does  so  as  the  attorney  of  said  Nashua  &  Lowell 
Railroad,  and  that  such  operation  does  not  affect  the  rights  of  the 
plaintiff  in  any  manner  whatsoever,  and  it  denies  the  allegations  in 
relation  thereto  as  set  out  in  the  plaintiff's  bill. 

6.  This  defendant  denies,  except  as  herein  otherwise  stated,  each 
and  every  allegation  in  the  plaintiff's  bill  as  fully  and  particularly 
as  if  the  same  were  herein  set  out  and  specifically  denied,  and 
especially  it  denies  that  there  was  any  pretence,  or  suggestion,  or 
fraud,  or  concealment  in  relation  to  the  management  of  the  several 
properties  and  railroads  mentioned  in  the  plaintiff's  bill,  or  that  the 
same  were  privately  or  clandestinely  managed  or  controlled  by  the 
Boston  &  Maine  Railroad  under  the  cover  and  in  the  name  of  the 
Boston  &  Lowell  Railroad  as  therein  alleged,  or  for  the  purpose 
therein  set  forth ;  it  denies  that  at  any  time  since  October  11, 
1887,  or  before  that  time  during  its  existence,  this  defendant  has 
ceased  to  exist  as  a  manager  of  all  rHilixjad  property,  or  that  it  has 
deprived  itself  of  rolling-stock,  equipment,  and  supplies  necessary 
for  the  operation  of  a  railroad ;  it  denies  that  since  the  11th  day 
of  October,  1887,  it  has  received  no  money  or  income  from  any 
source  for  its  own  use,  excepting  its  dividends  and  organization 
expenses,  and  that  it  has  expended  no  money  since  said  date  for 
any  purpose  except  that  received  from  dividends  and  organization 
expenses,  and  that  it  cannot  receive  from  any  source  money,  cash, 
or  income  except  from  the  treasury  of  the  Boston  &  Maine  Railroad 
for  the  tei*m  of  ninety-nine  years,  as  alleged  in  said  bill ;  it  denies 
that  it  has  turned  over  to  the  Boston  &  Maine  Railroad  its  railroad 
and  property  of  every  kind  and  description,  including  the  premises 
leased  of  the  plaintiff,  and  has  discharged  and  turned  over  to  the 
Boston  &  Mame  Railroad,  its  officials  and  employes,  excepting  its 
president,  directors,  and  treasurer,  and  has  quit  the  business  of 
operating  railroads,  as  alleged  in  said  plaintiff  s  bill ;  it  denies  the 
allegations  contained  in  the  plaintiff's  bill  that  there  was  any  pre- 
tence in  thie  operation  of  any  of  the  railroads  therein  named,  or 
that  there  was  any  purpose  to  deprive  the  plaintiff  of  its  property 
and  its  rights,  or  to  cheat  the  plaintiff,  the  public,  and  the  court, 
as  alleged  in  said  bill ;  it  denies  that  this  defendant. has  ceased  to 
be  a  corporation,  that  it  is  the  pretended  agent  and  servant  of  the 
Boston  &  Maine  Railroad,  that  it  is  a  corporation  without  officers, 
employes,  cash,  or  resources,  that  it  is  helpless  to  use  its  own  name 
in  this  proceedings  except  at  the  bidding  of  the  Boston  &  Maine 
Railroad,  as  is  impertinently,  arrogantly,  and  scandalously  alleged  in 
the  plaintiff's  bill,  and  alleges  that  such  allegations  are  neither.per- 
tinent  nor  proper  in  a  proceeding  of  this  character ;  it  denies  that 
there  are  any  fictitious  business  machinery  and  methods  adopted  by 
it  or  the  Boston  &  Maine  Railroad  for  the  purpose  of  concealing  the 
real  possession  of  the  railroad  leased  of  the  plaintiff,  or  that  by 
false  and  deceitful  methods  of  machinery  the  Boston  &  Maine  Rail- 
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i*oad  operated  and  possessed  the  plaintiff's  railroad  for  one  month 
or  for  any  other  time ;  and  it  denies  thftt  it  ever  consented  or 
authorized  any  warning  to  be  given  to  the  Boston  &  Maine  Rail- 
road; as  alleged  in  plaintiff's  bill ;  it  denies  that  its  chief  officials 
ever  did  give  such  warning ;  it  denies  that  there  were  any  deceitful 
and  delusive  methods  of  machinery  ever  invented  or  used  for  the 
operation  and  possession  of  the  railroad  leased  of  the  plaintiff,  as 
alleged  in  the  plaintiff's  bill ;  it  denies  the  allegations  relating  to 
the  invention  and  construction  of  new  machinery  and  methods 
relating  to  the  operation  of  said  railroads  leased  of  the  plaintiff, 
as  alleged  in  plaintiff's  bill,  or  that  any  officers  were  fictitiously 
appointed  therefor,  and  alleges  that  due  and  proper  measures  have 
been  taken  to  control  and  operate  the  roads  leased  of  the  plaintiff 
in  accordance  with  the  provisions  of  said  lease,  and  that  this 
defendant  has  taken  especial  care  not  to  part  with  the  possession 
and  operation  of  said  road,  or  permit  any  violation  of  the  clause  of 
said  lease  in  relation  thereto.  And  this  defendant  is  not  advised, 
and  therefore  denies  the  claimed  admissions  of  the  Boston  & 
Maine  Railroad,  as  alleged  in  said  bill ;  and  alleges  that  if  such  ad- 
missions have  been  made,  this  defendant  is  in  no  way  bound 
thereby. 

This  defendant  admits  that  on  the  18th  day  of  November,  1887, 
the  plaintiff  entered  upon  the  railroad  described  in  the  lease  of 
June  19,  1884,  claiming  a  breach  of  the  covenant  of  said  lease, 
that  this  defendant  '*  will  not  assign  or  underlet  the  premises  here- 
by demised,  or  part  with  the  possession  thereof,  except  with  the 
written  consent  of  the  first  party  (the  plaintiff),"  for  the  purpose 
of  determining  the  estate  created  by  said  lease,  but  it  denies  that 
by  such  entry  the  estate  or  rights  of  this  defendant  under  said 
lease  were  determined  and  divested,  and  that  notwithstanding  such 
entry,  the  Boston  &  Maine  Railroad,  in  violation  of  the  covenants 
of  said  lease,  unlawfully,  and  without  right,  retained  possession  of 
the  railroads  and  railroad  property  named  in  said  lease,  and  now 
unlawfully,  and  without  right,  holds  the  same  as  alleged  in  said 
bill. 

This  defendant  admits  that  on  the  29th  day  of  November,  1887, 
the  plaintiff  brought  its  suit  at  law  against  the  Boston  &  Maine 
Railroad  for  the  recovery  of  a  part  of  the  railroad  and  property  of 
the  plaintiff  named  in  ^id  lease,  to  wit,  that  part  situated  in  the 
county  of  Merrimack  in  the  state  of  New  Hampshire. 

7.  This  defendant  specially  denies  that  since  taking  possession 
of  the  plaintiff's  road,  named  in  the  lease  of  June  19, 1884,  it  vol- 
untarily deprived  itself  of  the  power  to  perform  any  of  its  cove- 
nants ;  that  it  has  permitted  said  railroad  property  to  depreciate  in 
its  general  condition  so  as  to  be  unsafe  or  hazardous  for  the  public 
to  travel  upon ;  that  the  bridges  on  said  railroads  have  been  im- 
properly neglected,  and  permitted  to  become  unsafe  and  unsuitable 
for  the  engines  and  cars  doing  the  business  over  said  railroad ;  that 
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the  ties  and  rails  of  said  railroad  have  not  been  renewed  and  kept 
in  repair  according  to  the  covenants  of  said  lease  and  the  demands 
of  public  travel  and  the  business  thereon ;  that  the  rolling-stock, 
equipment,  engines,  and  cars  used  upon  said  railroad  are  insufficient 
for  the  business  of  said  road,  and  are  unsafe,  and  are  in  an  unsuit- 
able condition  of  repair ;  that  every  locomotive  now  in  use  on  said 
road  ought,  in  the  proper  management  of  said  milroad,  to  be  sent 
to  the  shop  for  repairs ;  that  new  locomotives  and  rails,  other  than 
those  from  time  to  time  furnished,  are  an  absolute  necessity  for 
said  railroad ;  that  the  station-houses  and  buildings  on  said  railroad 
are  ruinously  out  of  repair,  and  that  two  hundred  and  fifty  thousand 
dollars,  or  any  sum  of  money  over  and  above  what  this  defendant 
is  to  furnish  or  cause  to  be  furnished,  is  necessary  to  be  expended 
on  said  railroads  in  renewals  and  repairs,  in  order  to  make  the 
same  suitable  for  doing  the  business  thereof,  and  that  the  public 
safety  and  convenience,  and  the  preservation  of  said  railroad  and 
property,  demand  any  such  expenditure  as  alleged  in  said  bill. 

And  this  defendant  alleges  that  said  railroad  and  property  is  in 
no  worse  condition  than  what  would  be  reasonably  expected,  re- 
gard being  had  to  the  condition  of  the  road  when  leased  and  the 
rigorous  nature  of  the  winter  just  ended,  and  that  this  corporation 
is  now  making  such  repairs  as  are  necessary  for  the  reasonable  im- 
provement of  said  road  and  as  are  sufficient  to  make  it  safe  and 
convenient  for  the  accommodation  of  summer  travel  and  business 
to  be  done  over  the  same ;  and  it  further  alleges,  that  since  its  lease 
of  said  railroad  it  has  greatly  improved  the  same ;  that  at  the  time 
of  said  lease  said  railroad  was  so  out  of  repair  as  to  be  unsafe;  that 
in  many  instances  it  has  renewed  bridges  and  relaid  rails,  put  on 
new  equipment  and  rolling-stock,  and  increased  the  efficiency  of 
said  road  and  the  business  thereon ;  it  has  repaired,  painted,  and 
improved  the  stations  along  the  line  of  said  road,  and  greatly 
added  to  the  convenience  of  the  public  having  occasion  to  use  the 
same;  and  in  these  improvements  it  has  expended  a  sum  up- 
ward of  two  hundred  and  fifty  thousand  dollars,  all  of  which  has 
been  received  by  the  plaintiff  corporation  and  its  directors  without 
objection  or  sign  of  dissent. 

It  denies  that  the  Boston  &  Maine  Railroad  has  obtained  posses- 
sion of  said  railroad  and  property,  named  in  the  lease  of  the  plain- 
tiff, by  trickery,  fraud,  or  in  any  other  manner,  and  that  said  road 
is  permitted  to  waste  and  deteriorate  from  any  cause,  and  that 
great  and  irreparable  loss  of  property  and  business  must  result 
unless  the  relief  prayed  for  is  granted,  as  alleged  in  said  bill. 
And  this  defendant  denies  all  allegations  of  trickery,  fraud,  secret 
combinations,  unlawful  action,  cheating,  and  like  charges  contained 
in  said  bill,  and  alleges  that  said  allegations  are  without  justifica- 
tion, and  that  said  plaintiff  is  not  entitled  to  the  relief  prayed  for 
in  said  bill. 
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Doe,  C.  J.  In  the  second  bill  the  lessors  seek  to  enforce  a  for- 
feiture of  the  estate  conveyed  by  the  lease,  alleging  that  the 
lessees  have  assigned  and  underlet  the  road,  and  parted  with  its 
possession,  in  breach  of  covenant.  No  reason  appears  why  the 
question  of  forfeiture  should  not  be  settled  in  the  pending  suit  at 
law,  or  why  it  should  be  settled  in  chancery.  Walker  v.  Walker^ 
68  N.  H.  321,328.  The  plaintiflEs  also  ask  the  appointment  of  a 
receiver  to  take  possession  of  the  road  and  run  it  during  litigation, 
because  of  the  alleged  failure  of  the  operators  to  keep  it  in  suit* 
able  repair.  If  there  were  no  responsible  persons  able  and  legally 
compellable  to  perform  this  duty,  the  road  might  be  in  such  a 
ruinous  and  dangerous  condition  as  to  require  a  receiver.  But  the 
Lowell  company  are  responsible  persons,  claiming  to  be  the 
operators,  acknowledging  their  duty,  and  compellable  by  process 
of  law  to  do  it  upon  their  claim.  It  is  not  necessary  in  this  case 
to  inquire  whether  the  Lowell  or  the  Maine  are  the  operators. 
And  there  is  no  occasion  for  the  law  to  assume,  through  a  receiver, 
the  duty  of  repair  which  a  responsible  company  can  be  legally 
compelled  to  perform. 


Bill  dismissed. 


All  concurred. 


In  the  Suit  at  Law,  Boston,  Concord  &  Montreal  Railroad 
V,  Boston  &  Maine  Railroad  and  Boston  &  Lowell  Railroad,  the 
writ  is  as  follows : 

The  State  of  New  Hampshire. 

[L.  S.]         Merrimack  ss. 

To  the  Sheriff  of  any  County  or  his  Deputy  : 

We  command  you  to  summon  the  Boston  &  Maine  Railroad,  a 
corporation  duly  established  by  law,  and  doing  business  at  Dover 
in  our  county  of  .Strafford  (if  to  be  found  in  your  precinct),  to 
appear  before  the  supreme  court,  to  be  holden  in  Concord  in 
said  county  of  Merrimack  on  the  first  Tuesday  of  April  next,  to 
answer  to  the  Boston,  Concord  &  Montreal  Railroad,  a  corporation 
duly  established  by  law,  and  doing  business  at  Concord  aforesaid, — 

In  a  plea  of  land  wherein  the  plaintiflE  demands  of  the  defendant 
a  certain  tract  of  land  situated  in  said  county  of  Merrimack,  and 
being  that  tract  of  land  extending  from  a  point  in  said  Concord, 
through  said  Concord  and  the  towns  of  Canterbuiy  and  Northfield, 
to  a  point  in  the  line  between  said  county  of  Merrimack  and  our 
county  of  Belknap,  and  being  all  the  land  within  said  county  of 
Merrimack  on  which  the  railroad  of  said  plaintiff  corporation  is 
located  and  constructed,  together  with  said  railroad  and  all  the 
lands,  stations,  and  buildings  used  or  occupied  for  railroad  pur- 
poses upon  or  along  said  route  in  connection  therewith,  and  all 
right  of  way  and  easements  appurtenant  thereto ;  whereupon  the 
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plaintiff  says  that  it  was  lawfully  seized  of  the  demanded  premises, 
with  the  appurtenances  in  its  demesne  as  of  fee  within  twenty 
years  last  past,  and  ought  now  to  be  in  quiet  possession  thereof ; 
but  the  said  defendant  has  since  unjustly  entered  and  holds  the 
plaintiff  out. 

Also,  in  a  further  plea  of  land,  whei^ein  the  plaintiff  demands  of 
the  defendant  a  certain  tract  of  land,  being  all  the  land  described 
in  the  first  count  above  written,  together  with  the  railroad,  right 
of  way,  buildings,  and  appurtenances  therein  described ;  where- 
upon the  plaintiff  complains  and  says  that  within  twenty  years 
last  past  it  was  seized  of  the  demanded  premises  in  its  demesne  as 
of  fee,  and  being  so  seized  heretofore,  to  wit,  on  the  19th  day  of 
June,  1884,  it  executed  and  delivered  to  the  Boston  &  Lowell 
Railroad  corporation,  a  corporation  existing  by  virtue  of  the  laws 
of  the  commonwealth  of  Massachusetts,  a  certain  indenture  of  that 
date,  wherein  it  leased  and  demised  to  said  last  named  corporation 
the  land,  railroad,  right  of  way,  buildings,  and  appurtenances 
aforesaid,  together  with  other  land  and  railroad  property,  for  a 
term  of  ninety-nine  years  from  and  after  the  first  day  of  June, 
1884,  reserving  to  itself  a  certain  rental  during  said  term  ;  and 
wherein  said  last  named  corporation  covenanted  and  agreed  with 
the  plaintiff,  among  other  things,  that  it  would  not  assign  or 
underlet  the  premises  demised  as  aforesaid,  or  part  with  the  pos- 
session thereof,  except  with  the  written  consent  of  the  plaintiff ; 
and  further,  that  in  case  of  a  breach  of  said  last  named  covenant 
and  agreement,  the  plaintiff  might  enter  upon  and  take  full  pos- 
session of  said  demised  premises,  and  all  depots,  shops,  buildings, 
tracks,  and  other  permanent  property  demised  as  aforesaid,  and 
remove  said  Boston  &  Lowell  Railroad  corporation  and  all  per- 
sons claiming  under  it  from  said  premises,  and  thereby  determine 
the  estate  granted  as  aforesaid,  using  whatever  force  might  be  nec- 
essary for  that  purpose.  And  the  plaintiff  further  says,  that  upon 
the  execution  and  delivery  of  said  indenture^  as  aforesaid  the 
plaintiff  delivered  to  said  Boston  &  Lowell  Railroad  corporation 
said  demised  premises  to  hold  under  and  in  pursuance  of  said 
indenture,  and  m  no  other  way  ;  that  thereaf terwards,  to  wit,  on  the 
first  day  of  November,  1887,  the  said  Boston  &  Lowell  Railroad 
corporation,  in  violation  of  the  covenants  and  agreements  aforesaid 
to  be  kept  and  performed  by  it,  and  without  the  written  consent 
of  the  plaintiff,  and  without  right  (all  of  which  the  defendant  well 
knew),  assigned  said  demised  premises,  including  said  railroad, 
right  of  way,  buildings,  and  other  appurtenances,  and  delivered 
possession  of  all  the  same  to  the  defendant;  that  thereafter- 
wards,  to  wit,  on  the  eighteenth  day  of  November,  1887,  at  said 
Concord,  the  plaintiff  entered  upon  said  demised  premises,  depots, 
shops,  buildings,  tracks,  and  other  permanent  property  demised  as 
aforesaid,  for  the  purpose  of  taking  full  possession  thereof  and 
determining  the  estate  granted  as  aforesaid  ;  that  by  virtue  of  the 
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covenants  and  agreements  aforesaid  contained  in  the  said  indent- 
ure, and  the  assignment  by  said  Boston  &  Lowell  Railroad  corpo- 
ration to  the  defendant  of  said  demised  premises,  and  the 
delivery  of  possession  of  all  the  same  to  the  defendant  as 
aforesaid,  and  the  entry  by  the  plaintiff  as  aforesaid,  the  term 
and  estate  granted  by  said  indenture  determined  and  became 
forfeited,  and  the  plaintiff  thereupon  became,  and  is  now,  entitled 
to  the  full  and  peaceable  possession  of  all  said  demised  property  ; 
but  the  defendant  declined  to  yield  such  possession  to  the  plaintiff, 
and  still  claims  said  estate  and  the  possession  of  said  demised 
premises  under  said  indenture.  Wherefore  the  plaintiff  prays 
judgment  establishing  the  determination  and  forfeiture  of  said 
term  and  estate,  and  for  a  writ  of  possession  and  other  process  for 
executing  said  judgment,  defending  its  rights,  and  giving  it  the 
relief  to  which  it  is  by  law  entitled. 

To  the  damage  of  the  said  plaintiff  (as  it  says)  the  sum  of  five 
hundred  thousand  dollars  ;  and  make  return  of  this  writ  with  your 
doings  therein. 

Witness:  Charles  Doe,  Esq.,  the  twenty-ninth  day  of  Novem- 
ber, Anno  Domini  1887. 

A.  J.  Shurtleff,   Clerk. 

June  19,  1884,  the  Boston,  Concord  &  Montreal  Railroad  exe- 
cuted a  lease  of  its  road,  etc.,  to  the  Boston  &  Lowell  Railroad, 
wherein  it  is  recited  that 

"  Whereas,  said  first  party  has  agreed  to  grant,  and  said  second 
party  has  agreed  to  take  and  accept,  a  lease  of  said  railroad  of  the 
nrst  party,  upon  the  terms  and  conditions  hereinafter  set  forth  : 

"  Now,  therefore,  said  first  party,  in  consideration  of  the  rent, 
covenants,  and  agreements  hereinafter  mentioned,  to  be  paid,  kept, 
and  performed  by  the  second  pai*ty,  has  leased  and  demised,  and 
does  hereby  lease  and  demise,  unto  said  second  party  the  railroad 
of  said  first  party,  extending  from  Concord,  New  Hampshire,  to 
Groveton  Junction  in  said  state,  and  the  branch  railroad  from 
Wing  road,  so  called,  to  the  base  of  Mount  Washington  in  said 
state,  as  said  railroad  and  braiich  are  now  located  and  constructed, 
together  with  all  the  lands,  stations,  and  buildings  used  or  occu- 
pied by  said  first  partv  for  railroad  purposes  upon  or  along  said 
route,  and  all  the  right,  title,  and  easement  of  said  first  party  in 
and  to  the  lands  lying  within  or  without  the  limits  of  the  location 
of  said  railroad,  and  the  use  thereof,  with  full  right  and  authority 
to  said  second  party  to  hold  and  use  said  rights,  easements,  and 
privileges  as  fully  as  said  first  party  might  or  could  if  these  pres- 
ents had  not  been  executed,  a  plan  of  which  lands  and  location 
accompanies  this  lease,  said  demised  premises  being  subject  to  the 
mortgages  on  the  same. 

"  To  have  and  to  hold  to  said  second  party  for  and  during  the 
term  of  ninety-nine  years  from  and  after  the  first  day  of  June,  1884, 
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the  said  second  party  yielding  and  paying  unto  said  first  party  the 
rent  hereinafter  mentioned,  and  keeping  and  performing  all  the 
covenants  and  agreements  of  said  second  party  hereinafter  con- 
tained ;  but  nothing  herein  contained  is  intended  to  operate  to  the 
prejudice  of,  or  to  qualify  in  any  manner,  the  rights  or  franchises 
of  said  first  party  conferred  by  its  charter  and  the  laws  of  the 
state  of  New  Hampshire,  or  to  curtail  any  powers  or  franchise  of 
said  first  party,  or  prevent  the  exercise  thereof  in  such  manner  as 
may  be  necessary  for  the  protection  of  the  interests  of  its 
stockholders." 

This  lease  contained  the  following  stipulations : 

"  Said  first  party,  being  also  in  possession  as  lessee  of  the  Pemi- 
gewassett  Valley  Railroad  under  a  certain  indenture  of  lease  .  .  . 
does  hereby  make,  constitute,  and  appoint  the  said  second  party 
its  agent  or  attorney  to  manage  and  operate  said  railroad.  .  .  . 

"Said  second  party  hereby  covenants  and  agrees  that  it  .  .  . 
will  operate  said  leased  road.  .  .   . 

"Said  second  party  further  covenants  and  agrees,  that  during 
the  term  hereby  granted  it  will,  at  its  own  cost  and  expense, 
maintain,  preserve,  and  keep  the  railroad  of  said  first  party  in  as 
good  condition  and  repair  as  the  same  now  is.  .  .  . 

"  Said  second  party  further  agrees,  that  it  will,  during  the  term 
of  this  lease,  operate  said  railroad  and  leased  road.  .  .  . 

"  Said  second  party  covenants  and  agrees  that  it  will  not  assign 
or  underlet  the  premises  hereby  demised,  or  part  with  possession 
thereof,  except  with  the  written  consent  of  the  first  party  ;  that  it 
will  not  suffer  said  railroad  of  the  first  party  to  get  out  of  repair  or 
become  depreciated  in  its  general  condition,  except  by  the  ordinary 
wear  and  use  thereof,  to  be  made  good  by  renewal  as  aforesaid. 

"  And  it  is  further  covenanted  and  agreed  by  said  second  party, 
that  in  case  of  breach  of  any  of  its  covenants  herein  contained,  or 
in  case  that  the  estate  hereby  created  and  vested  in  said  second 
party  shall  be  taken  from  it  by  legal  proceedings  of  any  kind,  or 
in  case  of  default  in  payment  of  the  rent  above  mentioned,  if  the 
same  or  any  part  thereof  shall  remain  unpaid  for  a  period  of  thirty 
days  after  becoming  due  and  payable,  and  after  demand  in  writing 
made  therefor,  then  said  first  party  may  enter  upon  and  take  full 
possession  of  the  premises  hereby  demised,  and  all  depots,  shops, 
buildings,  tracks,  and  other  permanent  property,  and  remove  said 
lessee  and  all  persons  claiming  under  it  from  said  premises,  and 
thereby  determine  the  estate  hereby  granted,  using  whatever  force 
may  be  necessary  for  that  purpose  ;  and  said  second  party  agrees 
that  it  will  not,  m  such  event,  hinder  or  prevent  the  entry  of  said 
first  party  to  recover  the  possession  of  said  demised  premises  as  of 
its  former  estate,  and  shall  account  for  and  pay  over  the  value  of 
the  property  so  assigned  and  transferred,  less  such  sums  as  may 
have  been  paid  to  make  good  the  guaranty  aforesaid  above  the 
twenty-five  per  cent." 
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[Copy  of  Lease  executed  by  the  Boston  &  Lowell  Rail- 
road AND  THE  Boston  &  Maine  Railroad.] 

This  indenture,  made  in  duplicate  this  twenty-second  day  of 
June,  A.  D.  1887,  by  and  between  the  Boston  &  Lowell  Railroad 
corporation,  a  corporation  existing  under  and  by  virtue  of  the  laws 
of  the  commonwealth  of  Massachusetts,  party  of  the  first  part,  and 
hereinafter  denominated  the  "  lessor,"  and  the  Boston  &  Maine 
Railroad,  a  corporation  existing  under  and  by  virtue  of  the  laws  of 
said  commonwealth,  and  under  and  by  virtue  of  the  laws  of  the 
states  of  Maine  and  New  Hampshire,  party  of  the  second  part, 
and  hereinafter  denominated  the  "  lessee," — 

Witnesseth,  that  the  said  parties,  each  for  itself,  its  successors 
and  assigns,  and  each  in  consideration  of  the  grants,  covenants^ 
and  engagements  herein  made  by  the  other,  have  granted,  cove- 
nanted, and  agreed,  and  do  hereby  grant,  covenant,  and  agree, 
each  to  and  with  the  other,  and  its  successors  and  assigns,  as  fol- 
lows, to  wit : 

I.  The  lessor  doth  grant,  demise,  and  lease  unto  the  lessee,  its 
successors  and  assigns,  its  railroad  and  railroad  property  of  every 
description,  including  therein  its  railroad,  lands,  docks,  and 
wharves  within  or  without  said  commonwealth,  branches,  tracks, 
side-tracks,  road-beds,  superstructure,  station-houses,  depot  grounds, 
depots,  viaducts,  bridges,  piers,  shops,  buildings,  fixtures,  engines, 
cars,  rolling-stock,  machinery,  tools,  furniture,  telegraph  apparatus, 
equipment,  material,  and  supplies,  and  all  rights,  franchises,  ease- 
ments, privileges,  and  appurtenances  thereto  belonging,  together 
with  the  right  to  demand  and  receive  all  tolls,  rent,  revenue, 
income,  and  profits  of  the  demised  premises ;  including  also 
therein  all  the  right,  title,  and  interest  of  the  lessor  in  and  to  any 
and  all  railroads  operated  by  it,  under  lease  or  otherwise,  so  far  as 
the  same  are  assignable  or  transferable  by  the  lessor  without  vio- 
lation of  law  or  of  agreement,  but  not  otherwise ;  and  in  and  to 
any  stock  of  other  railroads  owned  by  it,  all  dividends  thereon, 
and  its  right  of  voting  on  the  same ;  and  in  and  to  any  bonds, 
obligations,  and  contracts  of  or  with  other  railroads,  corporations, 
or  individuals,  and  all  income  or  other  advantages  and  benefits  to 
be  derived  therefrom,  a  schedule  of  which  stock  and  bonds  is  here- 
unto annexed ;  hereby  assigning  and  transferring  unto  the  lessee, 
subject  to  all  legal  obligations  and  incumbrances  thereon,  all  its 
railroad,  railroad  property,  franchises,  and  assets  of  every  descrip- 
tion, except  as  above  stated. 

To  have  and  to  hold  all  and  singular  the  demised  premises  to 
the  lessee,  its  successors  and  assigns,  for  and  during  the  term  of 
ninety-nine  years  from  and  after  the  first  day  of  April,  A.  D. 
1887,  the  said  lessee  keeping  and  performing  the  covenants 
herein  contained  on  its  part  to  be  kept  and  performed,  and  yield- 
ing and  paying  rent  for  the  said  premises  to  the  amount  and  in 
the  manner  following,  to  wit : 
VOL.  LXV.      28 
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1.  The  lessee  shall  pay  all  operating  expenses  of  the  lessor,  and 
of  all  railroads  of  which  it  shall  come  into  possession,  or  which  it 
shall  operate  under  and  by  virtue  of  this  instrument,  there  being 
included  therein,  as  part  thereof,  all  repairs  and  renewals ;  all 
expenditures  arising  out  of  any  contract,  obligation,  business,  neg- 
ligence, or  misfeasance,  or  however  otherwise  arising,  and  whether 
the  liability  for  the  same  now  exists,  or  be  hereafter  created  in 
any  way  connected  with  the  use  and  operation  of  the  demised 
premises,  or  of  railroads  operated  by  the  lessee  or  lessor,  as  herein 
provided,  and  including  damages  to  persons  or  property,  insurance, 
all  taxes  of  every  description,  federal,  state,  and  municipal,  upon 
property,  business,  franchises,  or  capital  stock  ;  all  expenses  conse- 
quent upon  or  incidental  to  the  renewal  or  refunding  of  the  lessor's 
indebtedness,  or  that  of  any  road  owned,  leased,  or  operated  by  it ; 
any  expenditures  hereinafter  declared  to  be  operating  expenses ; 
and  the  organization  expenses  of  the  lessor,  for  which,  in  addition 
to  suflBcient  office  accommodations  to  be  furnished  by  the  lessee  at 
the  present  station  of  the  lessor  in  Boston,  or  at  such  station  as 
shall  be  erected  in  its  place,  there  shall  be  paid  to  the  lessor,  at 
the  end  of  each  successive  three  months  during  the  term  of  this 
lease,  the  sum  of  seventeen  hundred  and  fifty  dollare  ($1,750). 

2.  The  lessee  shall  pay,  as  the  same  become  due,  the  rentals  of 
all  railroads  of  which  it  shall  come  into  possession,  or  which  it 
shall  operate  under  and  by  virtue  of  this  instrument,  during  the 
continuance  of  this  lease,  and  of  all  roads  leased  to  this  lessor 
according  to  the  terms  of  the  several  leases,  and  the  interest  on 
the  indebtedness  of  the  lessor  and  on  the  indebtedness  of  all  roads 
leased  or  operated  by  the  lessor  which  this  lessor  is  under  obli- 
gation to  pay,  a  schedule  whereof  is  hereto  annexed,  and  upon 
such  future  indebtedness  as  shall  be  created  for  the  purposes 
herein  provided,  and  to  that  end  shall  pay  to  the  lessor  such  sums 
of  money  at  such  times  as  shall  enable  it  to  punctually  meet  the 
interest  on  such  indebtedness  as  the  same  matures.  The  lessee  shall 
assume  and  pay  the  current  expenses  and  indebtedness  upon  open 
account  of  the  lessor  outstanding  at  the  date  of  this  lease,  and  the 
same  shall  be  accounted  for  and  reimbursed  to  the  lessee  at  the 
termination  of  this  lease.  The  lessor  shall  turn  over  to  the  lessee 
all  cash  on  hand,  outstanding  bills,  notes,  and  accounts  receiv- 
able, and  all  sums  received  thereon  ;  and  all  such  cash  on  hand 
shall  be  accounted  for  and  paid  over  to  the  lessor  without  interest, 
at  the  termination  of  this  lease. 

3.  The  lessee  shall  pay  to  the  lessor,  on  the  first  day  of  July, 
A.  D.  1887,  the  sum  of  one  hundred  and  ninety-three  thousand  five 
hundred  and  twenty-nine  dollars  (•^193,529),  being  three  and  one 
half  per  cent.  (3i  per  cent.)  upon  its  now  existing  capital  stock ; 
shall  pay  to  the  lessor  the  same  sum  on  the  first  days  of  every  suc- 
ceeding January  and  July  until  and  including  the  nrst  day  of  Jan- 
uary, A.  D.  1897  ;  shall  thereafter,  on  the  first  days  of  every  suc- 
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ceeding  July  and  January,  during  the  term  of  this  lease,  pay  to 
the  lessor  the  sum  of  two  hundred  and  twenty-one  thousand  one 
hundred  and  seventy-six  dollars  ($221,176),  being  four  per  cent. 
{4  per  cent.)  on  its  now  existing  capital  stock ;  and  for  any  por-' 
tion  of  any  half  year,  the  rent  for  which  remains  unpaid  at  the 
expiration  or  earlier  termination  of  this  lease,  shall  pay  the  lessor 
rent  pro  rata^  at  the  rate  in  force  at  the  time  of  such  termination ; 
provided^  also^  that  from  and  after  any  increase  of  the  lessor's  cap- 
ital stock,  as  herein  provided,  the  semi-annual  payments,  to  be 
made  as  above,  shall  be  increased  so  that  each  payment  shall  be  of 
an  amount  equal  to  three  and  one  half  per  cent.  (3i  per  cent.),  if 
before  July  1,  A.  D.  1897,  and  to  four  per  cent.  (4  per  cent.)  on 
.and  after  July  1,  A.  D.  1897,  upon  all  the  lessor's  capital  stock 
issued  and  outstanding  at  the  time  of  such  payment. 

II.  The  lessor  covenants  that,  if  it  be  found  impracticable  to  at 
once  deliver  immediate  possession  of  any  railroad  leased  or 
operated  by  it  at  the  inception  of  this  lease,  by  reason  of  any 
agreement  to  the  contrary,  or  other  reason,  it  will  use  all  reason- 
able efforts  to  deliver,  and  will  delivei*,  possession  thereof  as  soon 
as  practicable.  The  lessor  shall,  meanwhile,  continue  in  the  pos- 
session of  such  railroad,  and,  under  the  direction  of  the  lessee  in  all 
respects,  shall  continue  to  use  and  operate  the  same  under  its  con- 
tract with  the  company  owning  the  same,  and  to  pay  the  rental  or 
other  consideration  agreed  to  be  paid  for  the  use  of  the  same,  and 
to  receive  the  earnings  thereof ;  but  shall  immediately  transfer 
and  pay  over  all  such  earnings  to  the  lessee  to  its  own  use,  which, 
in  consideration  tliereof,  shall  reimburse  the  lessor  for  all  expendi- 
tures, and  indemnify  and  hold  it  harmless  against  all  costs,  claims, 
and  liabilities  arising  out  of  the  lessor's  possession  and  operation 
of  said  railroad,  or  under  and  by  virtue  of  its  lease  or  other  con- 
tract for  operating  the  same. 

III.  The  lessee  shall  assume  all  traffic  balances  due  from  the 
lessor  to  other  railroads  or  transportation  companies  ;  shall  assume 
all  contracts  of  the  lessor  for  equipment,  supplies,  and  material, 
and  all  other  contracts  and  liabilities  of  the  lessor  to  and  with 
individuals  or  corporations,  expressed  or  implied  (its  contracts 
with  the  holders  of  its  indebtedness  as  scheduled  excepted)  ;  and 
shall  assume  and  defend  all  suits  against  the  lessor  arising  out  of 
or  in  any  way  connected  with  the  past  or  future  use  and  operation 
of  the  demised  premises  and  roads,  or  roads  hereafter  received  or 
operated  by  the  lessee  or  the  lessor,  as  herein  provided,  and  pay 
all  judgments  obtained  thereon. 

IV.  The  lessee  shall  pay  the  interest  upon  any  portion  of  the 
indebtedness  of  the  lessor,  or  of  its  leased  or  operated  lines,  that 
shall  be  renewed  or  extended  during  the  term  of  this  lease,  in  like 
manner  as  upon  the  same  indebtedness  before  renewal  or  exten- 
sion ;  and,  in  case  the  lessee  shall  take  up  or  purchase,  and 
enforce  by  foreclosure  or  otherwise,  any  indebtedness  of  any  of  the 
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said  leased  or  operated  lines  which  shall  not  be  so  renewed  or 
extended,  the  securities  so  taken  up  or  purchased,  and  all  title, 
benefit,  or  advantage  of  the  enforcement  thereof,  shall  enure  to 
the  lessor  at  the  termination  of  this  lease  upon  its  reimbursing  to 
the  lessee  all  sums  paid  and  expenses  incurred  in  so  taking  up, 
purchasing,  and  enforcing  the  same. 

If  the  lessor  shall  be  duly  authorized  to  construct,  complete,  and 
equip  the  main  line  of  the  Central  Massachusetts  Railroad  Com- 
pany, and  to  construct  a  branch  or  extension  thereof  between  Palmer 
and  Holyoke,  as  provided  in  the  lease  of  said  Central  Massachu- 
setts Railroad  Company  to  the  lessor,  and  to  issue  its  bonds  to 
meet  the  cost  of  such  completion,  equipment,  and  construction,  the 
lessor  shall,  under  the  direction  of  the  lessee,  construct,  complete, 
and  equip  said  main  line,  and  construct,  complete,  and  equip 
said  branch,  as  provided  bv  said  lease,  and  issue  its  bonds 
to  meet  the  cost  thereof.  Said  road  and  branch,  as  fast  as 
it  is  completed  and  equipped,  shall  pass  to  the  lessee  by  this 
indenture,  if  the  Central  Massachusetts  Railroad  Company  shall 
consent  to  the  assignment  of  its  lease,  or,  in  default  of  such  con- 
sent, and  until  the  same  be  given,  the  same  shall  be  operated  by 
the  lessor  upon  the  same  terms  and  conditions  as  above  provided 
in  article  II  of  this  indenture,  as  to  the  other  railroads  whereof 
the  lessor  is  unable  to  deliver  immediate  possession  ;  and  the 
lessee  shall  be  subject  to  the  same  duties  and  liabilities  in  relation 
thereto  as  in  relation  to  other  roads  leased  to  the  lessor,  and  shall 

!)ay  the  interest  upon  said  bonds,  and  perform,  or  cause  to  be  per- 
ormed,  the  agreements  contained  in  said  lease  to  be  performed  by 
this  lessor.  If  the  lessor  shall  be  duly  authorized  to  buy  the  prop- 
erty and  franchises  of  the  Mystic  River  corporation,  the  Ocean 
Terminal  Railroad  Company,  and  the  Ocean  Terminal  Railroad 
Dock  and  Elevator  Company,  the  lessor  shall  issue  its  bonds  or 
stock  to  an  amount  sufiicient  to  pay  for  such  properties  and  fran- 
chises, and  for  such  improvements  on  the  real  estate  of  said  com- 
panies and  the  property  of  the  lessor  on  Mystic  river  as  the  lessee 
may  deem  necessary  and  proper  to  fit  the  same  for  the  efficient 
and  convenient  transaction  of  business.  The  lessor  shall  issue  its 
stock  or  bonds  without  delay  for  the  funding  of  its  existing  float- 
ing indebtedness,  to  wit,  all  its  indebtedness  represented  by  notes 
payable,  including  notes  given  the  Nashua  &  Lowell  Railroad  corpo- 
ration if  the  same  can  be  so  funded,  but  not  its  current  debts  or  open 
accounts.  If,  with  the  assent  of  the  directors  of  the  lessor,  or 
after  a  decision  of  the  railroad  commissioners  that  the  same  are 
necessary  and  proper,  as  provided  in  Article  VII  hereof,  the  lessee 
shall  make  permanent  additions  to  or  improvements  upon  the 
demised  premises,  the  lessor  shall  also  issue  stock  or  bonds  to  an 
amount  sufficient  to  meet  the  cost  thereof.     In  all  the  cases  herein 

!)rovided  for  in  which  stock  or  bonds  is  or  are  to  be  issued  by  the 
essor,  the  lessor  shall  issue  both  or  either  class  of  securities,  as 
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the  lessee  may  request,  but  in  each  case  only  so  far  as  it  may 
legally  do  so :  provided^  however^  that  if  the  lessor  shall  require 
additional  legislative  authority  to  enable  it  to  issue  either  class  of 
securities,  as  desired  by  the  lessee,  the  lessor  shall,  at  the  request 
and  expense  of  the  lessee,  do  all  acts  and  things  necessary  to  pro- 
cure such  authority.  Stock  so  issued,  as  herein  provided,  after 
the  inception  of  this  lease,  shall,  from  the  time  of  such  issue,  be 
deemed  part  of  the  lessor's  capital  stock,  within  the  provisions  of 
clause  3  of  Article  I  of  this  lease.  Bonds  so  issued,  as  herein  pro- 
vided, after  the  inception  of  this  lease,  shall  be  scheduled  and  the 
interest  thereon  paid  as  part  of  the  lessor's  indebtedness,  under 
and  pursuant  to  clause  2  of  Article  I  hereof.  The  indebtedness  of 
said  lessor,  as  scheduled,  shall  be  renewed  by  the  lessor  with  the 
aid  of  the  lessee  as  the  same  matures  ;  and  the  whole,  or  any  part 
thereof,  shall,  at  the  request  and  under  the  direction  of  the  lessee, 
be  refunded  at  such  time  or  times  as  may  be  practicable,  at  the 
lowest  rate  of  interest  practicable,  any  benefits  from  reduced  rates 
of  interest  consequent  upon  such  renewal  or  refunding  of  the 
indebtedness  of  the  lessor  or  of  any  of  its  leased  or  operated 
lines  to  enure  to  the  lessee.  The  term  of  such  renewal  shall  not 
extend  beyond  the  term  of  this  lease  without  the  consent  of  the 
lessor. 

V.  Leases  and  contracts  of  the  lessor  for  the  operation  of  other 
railroads  terminating  during  the  terra  of  this  lease  shall  be 
renewed  by  the  lessor,  under  the  direction  and  with  the  assent  of 
the  lessee,  upon  the  most  favorable  terms  practicable.  But  the 
said  lessee  shall  not  be  bound  to  assent  to  the  renewal  of  such 
lease  or  contract  at  a  rental  exceeding  the  rental  payable  at  the 
inception  of  this  lease,  unless  upon  application  by  the  lessor  to  the 
board  of  railroad  commissioners  said  renewal  shall  be  decided  to 
be  necessary  to  the  reasonable  protection  of  the  interests  of  the 
lessor.  Leases  and  contracts  so  renewed  shall  be  subject  to  all  the 
provisions  of  this  lease  as  effectually  as  if  now  existing  and  herein 
included,  and,  upon  the  expiration  or  earlier  determination  of  this 
lease,  shall  be  reassigned  to,  and  enure  to  the  benefit  of,  the  lessor. 
The  lessor  shall  also  make  and  execute  such  other  leases  or  oper- 
ating contracts  with  other  railroad  companies  as  the  lessee  may 
request,  every  such  lease  or  contract,  however,  if  the  lessor  shall 
so  elect,  by  its  terms  to  expire  at  or  before  the  expiration  of  the 
term  of  the  lease  created  by  these  presents,  and  all  obligations 
and  liabilities  arising  therefrom  to  be  assumed  and  sustained  ex- 
clusively by  the  lessee,  and  the  lessor  shall  be  held  harmless  from 
any  loss  arising  therefrom.  The  lessee  agrees  that  any  lease  or 
operating  contract  hereafter  made  with  any  railroad  or  railroad 
company  or  corporation  mentioned  in  chapter  459  of  the  Acts  of 
the  Commonwealth  of  Massachusetts  for  the  year  1869,  with  the 
exception  of  the  Manchester  &  Lawrence,  or  with  the  Addison, 
Burlington  &  Lamoille,  Consolidated  Vermont,  Central  Vermont, 
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St.  Johnsbury  &  Lake  Champlain,  Lamoille  Valley  Extension,  Man- 
chester &  Keene,  Missisquoi,  Nashua,  Acton  &  Boston,  Cheshire, 
Montpelier  &  Wells  River,  Montpelier  &  White  River,  South- 
Eastern,  Mt.  Washington,  New  London  Northern,  Newport  & 
Richford,  Peterborough  &  Hillsborough,  Peterborough,  Profile  & 
Franconia  Notch,  Brattleborough  &  Whitehall,  Southern  Ver- 
mont, Vermont  Valley,  Whitefield  &  Jefferson,  Massawippi  Val- 
ley, Woodstock,  or  Central  Massachusetts  Railroad,  or  any  of 
them,  or  with  any  branch  or  extension  of  any  such  railroads,  shall 
be  made  or  executed  with  the  lessor  and  not  with  the  lessee  or 
any  person  or  corporation  acting  in  its  behalf,  such  lease  or  con- 
tract, at  the  expiration  or  earlier  determination  of  this  lease,  to 
enure  to  the  benefit  of  the  lessor. 

VI.  The  lessee  shall  have  the  right  of  voting  on  all  stock  owned 
by  the  lessor  in  other  railroads  or  corporations,  except  as  herein- 
after provided,  and  said  stock  shall  not  be  sold  or  otherwise  dis- 
posed of  by  the  lessee,  nor  by  the  lessor  except  with  the  assent  of 
the  lessee. 

The  shares  of  stock  of  the  lessor  in  the  St.  Johnsbury  &  Lake 
Champlain  Railroad  Company  shall  be  voted  by  the  lessee  so  as  to 
promote  the  interests  of  that  corporation  and  of  the  lessor's  sys- 
tem of  roads,  and  so  as  to  keep  the  road  of  that  company  in  as 
good  condition  and  repair  as  the  same  are  now  in,  and,  on  all 
questions  of  increase  of  capital,  of  transferring  the  possession  or 
operation  of  its  road  by  lease  or  operating  contract,  or  of  the  sale 
of  its  road  to  any  other  company,  or  of  consolidation  with  any 
other  company,  shall  be  voted  by  the  lessee  only  with  the  assent 
of  the  lessor  manifested  by  vote  of  its  directors.  That  the  inter- 
est charges  of  the  St.  Johnsbury  &  Lake  Champlain  Railroad  Com- 
pany may  be  reduced  to  the  lowest  practicable  point,  the  lessee's 
voting  power  may  be  used  at  its  discretion  to  extend,  renew,  or 
refund  said  indebtedness  or  any  part  thereof ;  to  foreclose  any 
existing  mortgage  of  the  company  s  property ;  to  make  any  new 
mortgage  thereof ;  to  reorganize  said  company ;  and  to  do  all 
other  acts  and  things  necessary  and  proper  for  the  reduction  of  its 
fixed  charges,  and  consistent  with  the  preservation,  unimpaired,  of 
the  lessor's  interest  in  said  company  as  herein  demised  :  provided^ 
however^  that  the  lessee  hereby  guarantees  to  the  lessor  the  preser- 
vation, unimpaired,  of  its  interest  in  and  control  of  said  St.  Johns- 
bury &  Lake  Champlain  Railroad  Company  as  herein  demised, 
and,  at  the  expiration  or  earlier  termination  of  this  lease,  will 
return  to  the  lessor  either  the  stock,  debt,  and  bonds  hereby 
demised,  or  other  stock,  debt,  and  bonds  giving  the  same  interest 
in,  and  conferring  the  same  control  of,  the  St.  Johnsbury  &  Lake 
Champlain  Railroad  Company  as  the  securities  herein  demised. 

VII.  The  lessee  shall  have  the  right  to  make  such  changes  in 
passenger  stations,  tracks,  and  terminal  grounds  in  Boston  and 
elsewhere,  and  to  establish  such  union  stations,  and  to  make  such 
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separations  of  railroad  grade-crossings  as  the  safety  and  accommo- 
dation of  the  public  and  the  convenient  and  economical  trans- 
action of  business  may,  in  its  judgment,  require :  provided^  how- 
ever^  that  at  the  expiration  or  earlier  termination  of  this  lease  the 
lessor's  stations,  tracks,  and  terminal  grounds  shall  be  returned  to 
it  in  as  good  order  and  repair  as  the  same  are  now  in,  and  so  that 
the  same  shall  be  equally  well  fitted  for  the  independent  use  and 
operation  of  its  own  road  or  its  leased  roads  by  the  lessor. 

The  lessee  shall  have  the  right  to  make  permanent  additions  to 
and  improvements  upon  the  demised  premises,  which  shall  include 
any  increase  in  track  mileage,  buildings,  structures,  and  bridges 
additional  to  those  existing  at  the  inception  of  this  lease,  and 
buildings,  structures,  and  bridges  replacing  those  existing  at  the 
inception  of  this  lease,  so  far  as  the  cost  of  such  new  buildings, 
structures,  and  bridges  exceeds  the  cost  of  restoring  such  old 
buildings,  structures,  and  bridges  to  as  good  a  condition  as  when 
new.  Such  permanent  additions  and  improvements  shall,  if 
assented  to  by  the  lessor  or  decided  by  the  railroad  commissioner 
to  be  necessary  and  proper,  be  paid  for  by  the  lessor  so  far  as  it 
has  or  can  procure  the  power  to  do  so  in  the  manner  provided  in 
Article  IV  of  this  lease  ;  otherwise  shall  be  paid  for  by  the  lessor 
at  the  expiration  or  earlier  termination  of  this  lease,  in  the  man- 
ner hereinafter  provided. 

VIII.  The  said  lessee  shall,  at  its  own  expense,  maintain  and  keep 
the  demised  premises,  and  all  the  property  and  fixtures  of  every 
description  which  it  shall  receive  or  operate  under  this  lease,  in  as 
good  order  and  condition  as  the  same  now  are  or  shall  be  when 
received  by  the  lessee,  so  that  tliere  shall  be  no  depreciation  in 
the  same  or  any  part  thereof ;  and,  at  the  expiration  or  earlier 
termination  of  this  lease,  shall  return  the  same  to  the  lessor  in  the 
same  good  order  and  condition,  and  shall  put  the  lessor  in  posses- 
sion of  all  its  leased  roads  and  property  at  said  time  operated  by 
said  lessee  or  said  lessor  under  this  indenture.  The  lessee  shall 
use  and  operate  the  railroads  and  properties  herein  demised,  in 
accordance  with  the  charter  of  the  lessor  and  of  the  several  corpo- 
rations whose  roads  are  so  operated,  and  the  laws  of  the  common- 
wealth of  Massachusetts  and  of  the  states  of  New  Hampshire  and 
Vermont  and  of  the  United  States,  so  far  as  the  same  are  respec- 
tively applicable ;  shall  furnish  all  cars,  engines,  rolling-stock,  and 
equipment  of  every  description  required,  in  addition  to  the  like 
property  hereby  demised,  lor  the  due  operation  of  the  railroads 
operated  under  and  by  virtue  of  this  lease  ;  shall  observe  and  per- 
form all  the  provisions  of  contracts  of  the  lessor  with  raHroads 
now  leased  or  operated  by  it,  or  which  may  be  leased  or  operated 
by  it,  under  the  provisions  of  this  indenture ;  shall  keep  the 
demised  premises  reasonably  insured,  and  shall  apply  the  proceeds 
of  any  insurance  to  restoring  and  replacing  the  property  destroyed, 
or  to  making  permanent  improvements,  not  in  the  nature  of  ordi- 
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nary  repairs,  upon  the  demised  premises  ;  shall  apply  the  proceeds 
of  the  rolling-stock,  equipment,  and  other  personal  property 
herein  demised,  which  it  may  deem  advisable  to  sell,  and  which  it 
is  hereby  authorized  to  sell  at  its  discretion,  so  as  to  substitute 
therefor  like  property  of  equal  value ;  shall  replace  buildings  or 
structures  on  the  demised  premises  taken  down  or  removed,  and 
which  the  lessee  is  hereby  authorized  to  take  down  or  remove  at 
its  discretion,  with  other  buildings,  structures,  or  permanent 
improvements  upon  the  demised  premises,  of  equal  value,  and 
equally  convenient  for  the  use  of  the  lessor  should  this  lease  be 
terminated ;  shall  furnish  the  directors  and  treasurer  of  the  lessor 
with  free  annual  passes  over  all  the  railroads  operated  by 
or  for  the  lessee ;  shall  permit  the  demised  premises  to  be 
inspected  annually  by  the  lessor's  directors  and  by  some  compe- 
tent person  appointed  by  the  lessor,  who  shall  report  to  the  lessor 
the  condition  of  said  premises,  and  shall,  for  the  purpose  of  such 
inspection,  be  furnished  with  free  transportation  over  the  railroads 
operated  by  the  lessee  under  this  lease,  and  shall  receive  a  reason- 
able compensation  for  his  services,  to  be  paid  as  part  of  the 
lessor's  operating  expenses  ;  shall  make  all  returns  required  by 
law,  and  shall  furnish  the  lessor  with  such  abstracts  of  accounts  as 
shall  enable  it  to  make  all  returns  required  of  the  lessor ;  shall 
not  assign  this  lease  nor  underlet  the  premises,  or  any  part  thereof, 
except  such  portions  thereof  as  in  the  judgment  of  the  lessee  may 
not  be  required  for  railroad  uses,  without  tne  written  assent  of  the 
lessor  first  had  and  obtained  ;  and  shall  cause  all  rolling-stock 
hereby  demised,  and  all  rolling-stock  substituted  for  that  herein 
demised  and  added  thereto,  to  be  distinguished  by  appropriate 
names,  numbers,  or  letters ;  and  at  the  end  of  the  term  of  this 
lease,  or  at  any  earlier  termination  thereof  from  any  cause  what- 
ever, shall  surrender  the  real  and  personal  estate  now  or  hereafter 
demised,  as  aforesaid,  to  be  ascertained  and  determined  according 
to  the  inventory  hereinafter  provided  for,  in  the  like  good  order 
and  condition  in  which  they  are  at  the  inception  of  this  lease  or 
when  received  by  tlie  lessee,  or  may  be  put  during  the  term,  with 
all  improvements  thereon  or  additions  thereto,  the  amount  of 
money,  materials,  and  supplies  to  be  surrendered  or  accounted  for 
to  the  lessor  to  be  equivalent  in  value  to  the  amount  on  hand  at 
the  inception  of  this  lease,  as  shown  by  said  inventory,  and  all 
stocks,  bonds,  and  securities,  or  any  bonds  or  securities  substituted 
therefor  under  the  provisions  of  this  indenture,  to  be  returned  at 
the  expiration  or  other  earlier  termination  of  this  lease  :  provided^ 
that  at  the  expiration  or  earlier  termination  of  this  lease  the  lessor 
shall  pay  to  the  lessee  the  value  of  any  permanent  improvements 
and  additions  not  already  paid  for  by  the  lessor,  the  said  value  to 
be  determined,  unless  agreed  upon  by  the  parties,  by  the  board  of 
arbitrators  provided  for  in  the  twelfth  article  of  this  lease. 

IX.  That  the  property  herein  demised  and  to  be  accounted  for 
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at  the  expiration  or  earlier  termination  of  this  lease  may  be  accu- 
rately determined,  there  shall  be  made,  as  of  the  day  when  this 
lease  takes  effect,  a  full,  complete,  and  particular  inventory, 
description,  and  appraisal  of  all  estate  and  property,  real  and  per- 
sonal, belonging  to  the  lessor  and  coming  into  the  possession  of 
the  lessee  by  virtue  of  this  lease  ;  and  to  this,  from  time  to  time, 
shall  be  added  such  other  estate  and  property  as  shall  come  into 
the  possession  of  the  lessee  under  the  terms  of  this  lease.  Such 
inventory,  description,  and  appraisal,  and  the  additions  thereto 
from  time  to  time,  shall  be  made  by  two  competent  persons — one 
selected  by  each  party ;  in  case  of  their  disagreement,  they  shall 
refer  the  matter  in  difference  to  some  third  person,  whose  decision 
shall  be  final.  Such  inventory,  description,  and  appraisal  shall  be 
made  in  duplicate,  and  an  original  furnished  to  each  party  ;  and 
shall  be  evidence  of  the  nature,  value,  and  condition  of  the  prop- 
erty demised  at  the  inception  of  this  lease,  or  at  the  time  of  the 
additions  thereto  in  all  cases  in  which  any  question  of  such  nature, 
condition,  or  value  may  arise. 

X.  The  lessor  shall  maintain  its  existence  and  organization  as  a 
corporation,  and  to  that  end  shall  comply  with  all  the  requisites 
and  forms  of  law ;  shall  do  all  acts  and  things,  and  execute  all 
legal  instruments  necessary  and  proper  to  put  and  secure  the  lessee 
in  the  full  enjoyment  of  all  the  property,  rights,  franchises,  and 
interests  herein  demised,  and  to  carry  into  effect  the  true  intent 
and  meaning  of  this  lease ;  and  shall  not  increase  its  capital  stock, 
as  now  existing  and  issued,  without  the  assent  of  the  lessee,  except 
as  provided  in  this  lease.  To  further  secure  the  lessee  in  the 
beneficial  enjoyment  of  the  property,  franchises,  rights,  and  privi- 
leges herein  demised  and  specified,  the  lessor  constitutes  the  lessee 
its  attorney  irrevocable,  with  full  right  and  power,  at  the  lessee's 
expense,  to  use  the  name  of  the  lessor  in  all  legal  proceedings,  and 
in  all  cases  needful  for  obtaining,  holding,  and  enjoying  the  prem- 
ises herein  demised  and  specified,  and  for  all  purposes  consistent 
with  the  true  scope  and  intent  of  this  instrument. 

XI.  This  lease  is  upon  the  condition  that  if  the  lessee  shall  at 
any  time  fail  to  make  the  lessor,  as  part  of  the  rent  herein  reserved, 
the  payments  herein  stipulated  to  be  made  to  it  to  enable  it  to  pay 
the  interest  on  its  indebtedness,  or  shall  fail  for  thirty  days  to 
make  any  semi-annual  payment,  as  stipulated  for  in  clause  3  of 
Article  I  hereof,  then  and  in  such  case  the  lessor  may  at  once 
enter  upon  the  demised  premises,  and  upon  any  part  thereof,  as  for 
the  whole,  and  expel  the  lessee,  and  determine  the  estate  hereby 
granted,  and  shall  thereupon  become  seized  and  possessed  of  the 
demised  premises,  and  of  all  premises  then  in  possession  of  the 
lessee  or  the  lessor  under  this  indenture,  and  of  every  part  thereof 
in  its  original  right,  and  as  if  this  lease  had  never  been  made ;  and 
upon  the  further  condition,  that  if  the  lessee  shall  fail  to  perform 
any  other  of  the  covenants  and  agreements  in  this  lease  contained, 
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and  such  failure  shall  continue  for  six  months  after  written  notice 
of  such  failure  from  the  directors  of  the  lessor,  the  lessor  shall 
have  the  like  right  to  enter  and  expel  the  lessee,  and  revest  in 
itself  its  former  estate  in  the  demised  premises,  and  all  premises 
then  in  possession  of  the  lessee  or  the  lessor  under  this  indenture, 
and  every  paii;  thereof :  provided^  however^  that  such  entry  by  the 
lessor  for  breach  of  condition  shall  in  no  wise  prejudice  or  impair 
any  remedies  to  which  it  might  otherwise  be  entitled  for  arrears 
of  rent  or  preceding  breach  of  covenants,  or  any  other  rights 
secured  by  this  lease  in  case  of  its  termination  before  the  expira- 
tion of  the  time  thereof. 

XII.  In  case  of  any  disagreement  between  the  parties  hereto  as 
to  the  true  intent  and  meaning  of  this  lease,  or  any  part  thereof, 
or  as  to  anything  done  under  and  by  virtue  of  it,  or  growing  out  of 
it,  the  matter  in  controversy  shall  be  referred  by  written  submis- 
sion to  the  arbitration  of  referees  to  be  chosen  in  the  manner 
following :  One  shall  be  chosen  by  each  of  the  parties  hereto ;  or 
if  either  shall  unreasonably  fail  or  neglect  to  appoint  a  referee  when 
requested  by  the  other,  the  board  of  railroad  commissioners  may, 
after  due  notice  to  the  party  so  failing  or  neglecting,  appoint  a 
referee.  The  third  shall  be  selected  by  the  two  so  chosen.  The 
arbitrators  shall  hear  the  parties,  after  due  notice  to  each  of  them, 
and  if  either  party  fails  to  attend  after  such  notice,  may  proceed  ex 
parte.  The  award  in  writing  of  said  arbitrators,  or  a  majority  of 
them,  being  duly  notified  to  the  parties,  shall  be  final  and  conclu- 
sive upon  them. 

In  testimony  whereof,  the  said  parties,  by  their  respective  presi- 
dents and  treasurers,  thereunto  duly  authorized,  have  caused  their 
corporate  seals  to  be  hereto  affixed,  and  these  presents  to  be 
executed  the  day  and  year  first  above  written. 

November  18,  1887,  Mr.  E.  H.  Rollins,  president  of  the  Boston, 
Concord  &  Montreal  Railroad,  entered  upon  the  track  of  said  rail- 
road at  Concord,  N.  H.,  and  made  the  following  proclamation : 

"  By  authority,  and  in  behalf  of  the  Boston,  Concord  &  Mon- 
treal Railroad,  1  enter  upon  and  take  possession  of  the  railroad  of 
said  corporation,  extending  from  Concord,  New  Hampshire,  to 
Groveton  Junction,  and  the  branch  railroad  from  Wing  Road,  so 
called,  to  the  base  of  Mt.  Washington,  together  with  all  the  lands, 
stations,  and  buildings  used  or  occupied  by  said  corporation  for 
railroad  purposes  upon  or  along  said  route,  and  all  the  right,  title, 
and  easement  of  said  corporation  in  and  to  the  lands  lying  within 
and  without  the  lines  of  the  location  of  said  railroad,  and  all  depots, 
shops,  buildings,  tmcks,  and  all  other  property,  rights,  easements, 
or  franchises  attempted  to  be  leased  by  said  corporation  to  the 
Boston  &  Lowell  Railroad  corporation  by  the  pretended  lease  dated 
June  19,  1884. 

"  This  entry  is  made  because  of  the  breach  of  the  covenant  in 
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said  pretended  lease  whereby  the  Boston  &  Lowell  Railroad  cor- 
poration covenanted  that  it  would  not  assign  or  underlet  the  prem- 
ises demised  by  said  lease,  or  part  with  the  possession  therein^ 
without  the  written  consent  of  the  Boston,  Concord  &  Montreal 
Railroad. 

"It  is  made  in  pursuance  of  the  covenants  of  said  pretended 
lease,  and  for  the  purpose  of  determining  the  estate,  if  any,  granted 
thereby." 

W.  A.  Stowell,  superintendent  of  tljp  Boston  &  Lowell  Railroad, 
White  Mountains  Division,  who  was  present,  said, — 

"As  superintendent  of  the  Boston  &  Lowell  Railroad,  White 
Mountains  Division,  I  decline  to  surrender  the  road  or  any  of  its 
property,  and  hereby  order  you  off  the  premises,  and  shall  use 
such  force  as  may  be  necessary  to  expel  you  unless  you  depart  in 
peace." 

The  Boston  &  Lowell  Railroad  executed  by  its  then  attorney 
the  following  agreement,  and  delivered  the  same  to  said  E.  H. 
Rollins  : 

"The  Boston  &  Lowell  Railroad,  denying  that  the  Boston,  Con- 
cord &  Montreal  Railroad  has  any  right  of  entry  upon  the  premises 
leased  by  the  Boston,  Concord  &  Montreal  Railroad  to  the  Boston 
&  Lowell  Railroad,  or  that  any  condition  of  said  lease  has  been 
broken,  agrees  that  said  Boston,  Concord  &  Montreal  Railroad  has 
made  an  entry  this  day  upon  said  leased  premises,  and  for  breach 
of  condition,  which  is  sufficient  in  point  of  form. 

Concord,  N.  H.,  Nov.  18,  1887. 

Boston  &  Lowell  Railroad, 

By  its  attorney,  Charles  H.  Burns." 

The  Boston  &  Maine  Railroad,  by  its  attorney,  Charles  H. 
Burns,  gave  said  Rollins  then  and  there  the  following  agreement: 

"The  Boston  &  Maine  Railroad,  denying  that  it  has  any  pos- 
session of  the  leased   premises  referred  to  in  the  foregoing  agree- 
ment, assents  to  said  agreement,  and  will  be  bound  by  the  same  in 
any  suit  against  the  Boston  &  Maine  Railroad. 
Concord,  N.  H.,  Nov.  18,  1887. 

The  Boston  &  Maine  Railroad, 

By  its  attorney,  Charles  H.  Burns." 

R,  Olney  (of  Massachusetts),  for  the  defendants.  Any  discussion  of 
the  question  whether  any  provision  of  the  plaintiff's  lease  to  the  Bos- 
ton &  Lowell  has  been  violated  assumes  as  matter  of  course  the  orig» 
inal  validity  of  that  lease.  That  being  assumed,  the  Boston  &  Low- 
ell, when  it  made  its  contract  with  the  Boston  &  Maine  in  June, 
1887,  was  in  this  position.  It  owned  and  possessed  its  own  peculiar 
franchises,  together  with  all  the  real  and  personal  property  inci- 
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dent  and  appurtenant  to  them.  It  also  held  and  possessed  certain 
franchises  and  property  originally  conferred  upon  and  belonging  to 
the  plaintiff  corporation.  It  had  not  succeeded  to  all  the  plain- 
tiff's franchises.  The  plaintiff,  notwithstanding  its  lease,  still  con- 
tinued in  existence  as  a  corporation,  and  had,  among  others,  the 
right  and  power  to  receive  its  rental,  and  to  dispose  of  the  same 
accordingly  as  the  claims  of  creditors  or  the  interests  of  stock- 
holders might  require.  In  short,  the  plaintiff,  after  its  lease  to 
the  Lowell  of  1884,  retained  all  the  rights  and  powers  incident 
and  appurtenant  to  its  reversionai^y  interest  in  the  demised 
premises.  On  the  other  hand,  after  that  contract,  the  Lowell, 
the  lessee,  was  invested  with  every  right  and  power  essential  to 
the  due  operation  and  maintenance  of  the  plaintiff's  road.  For 
the  term  of  the  lease  and  subject  to  its  conditions,  the  Lowell  held 
all  of  the  plaintiff's  franchises  essential  to  the  operation  of  the 
plaintiff's  road  exactly  as  it  held  its  own, — to  be  used,  enjoyed,  and 
exercised  exactly  as  if  it  instead  of  the  plaintiff  had  been  the  origi- 
nal grantee  of  them. 

Another  thing  to  be  noticed  in  this  connection  is  the  peculiar 
character  of  the  property  originally  belonging  to  the  plaintiff,  and 
by  its  contract  of  1884  with  the  Lowell  vested  in  the  latter  cor- 
poration, and  by  the  latter  corporation  and  the  Maine  still  further 
dealt  with  in  their  contract  of  June,  1887.  The  essential  subject 
matter  of  these  several  contracts  was  not  land  nor  interests  in 
lands.  It  was  not  tangible  personal  property  of  any  description. 
When  the  state  creates  a  corporation  for  the  accomplishment  of 
certain  public  objects,  when  it  endows  that  corporation  with  the 
faculty  of  holding  property  conditionally  upon  its  application  of 
that  property  to  those  public  objects,  the  franchise  granted  by  the 
state  on  the  one  hand,  accepted  by  the  corporation  on  the  other, 
represents  and  comprises  in  itself  everything  of  value  that  the  cor- 
poration has.  It  may  acquire  real  estate ;  it  may  acquire  personal 
property  of  any  sort.  But  property  is  valuable  only  as  it  can  be 
used,  and  only  as  the  holder  is  competent  to  use  it  for  the  pur- 
poses to  which  it  is  adapted.  The  franchise  of  a  railroad  corpora- 
tion, therefore,  constitutes  its  estate — is  the  principal  thing  to 
which  all  the  lands  and  chattels  necessary  for  its  exercise  are 
simply  inseparable  incidents.  They  are  inseparable  incidents : 
the  real  and  personal  property  necessary  to  the  exercise  of  a  rail- 
road franchise  is  inseparable  from  it  because  the  corporation  is 
bound  to  exercise  the  franchise,  is  bound  to  acquire  the  property 
requisite  for  its  exercise,  is  bound  to  serve  the  franchise  with  that 
property,  and  is  bound,  therefore,  not  to  alienate  it.  The  law 
welds  the  franchise  and  the  property  essential  to  its  use  indisso- 
lubly  together,  the  corporation  holding  the  franchise  for  the  exe- 
cution of  a  public  trust,  and  holding  the  property  as  the  indispen- 
sable means  of  such  execution. 

The  subject-matter  of  the  contract  of  1884  between  the  plaintiff 
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and  the  Lowell,  therefore — the  demised  premises — was  the  plain- 
tiff's railroad  franchise,  which  drew  after  it  all  the  property  essen- 
tial to  its  use  and  enjoyment.  So,  the  inquiry  now  being  whether 
the  Boston  &  Lowell  has  aliened  or  in  any  way  dispossessed  itself 
of  the  demised  premises,  what  is  wanted  is  to  ascertain  what  cor- 

f oration  has  and  is  exercising  the  plaintiff's  railroad  franchise, 
f,  as  matter  of  law,  that  franchise  remains  to-day  in  the  posses- 
sion of  the  Boston  &  Lowell,  then  there  has  been  no  breach  of  the- 
covenant  in  the  plaintiff's  lease  against  any  alienation  of  the  demised 
premises.  It  has  been  broken  only  if  the  Lowell  has  in  some  way 
divested  itself  of  that  franchise. 

What  is  necessary  in  order  that  a  quasi  public  corporation  like- 
a  railroad  may  divest  itself  of  its  essential  franchises,— of  the  righta 
and  powers  given  to  it  to  be  exercised  in  the  promotion  of  certain 
public  objects, — and  what  is  the  nature  of  the  process  by  which 
those  rights  and  powers  may  become  vested  in  a  person  or  corpo- 
ration other  than  the  original  grantee  ?  That  a  semi-public  corpo- 
ration, like  a  railroad,  may  part  with  its  essential  franchises,  the  one 
indispensable  thing  is  the  permission  of  the  state.  The  state,  and 
only  the  state  conferring  the  franchises,  is  competent  to  authorize 
their  surrender.  Without  such  authorization  they  are  wholly 
incommunicable.  It  follows,  that  when  a  railroad  corporation,  for 
instance,  purports  to  sell  or  lease  its  essential  franchises,  it  does^ 
not  in  strictness  transmit  or  grant  anything  in  any  event.  If  it 
proceeds  without  the  consent  of  the  state,  its  act  is  wholly  futile 
and  ineffectual.  If  it  proceeds  with  the  consent  of  the  state,  it  is^ 
the  consent  of  the  state,  and  that  alone,  which  gives  the  act  force 
and  virtue.  In  other  words,  the  consent  of  the  state  is  the  true- 
source  of  the  purchaser's  or  lessee's  title.  Hence,  in  eveiy  such 
case  the  selling  or  lessor  corporation,  instead  of  itself  transmitting^ 
or  conveying  anything,  merely  exercises  a  power  of  appointment 
by  which  the  purchasing  or  lessee  corporation  gets  the  franchises- 
directly  from  the  state,  and  as  if  a  new  grant  of  them  were  at  that 
moment  made. 

The  exact  question,  then,  before  the  court  on  this  part  of  the 
record  and  as  respects  this  claim  of  the  plaintiff  is.  Has  the  Lowell 
exercised  an  authorized  power  of  appointment  of  the  plaintiff's 
railroad  franchise,  and  thereby  substituted  the  appointee  for  itself 
in  the  use  and  enjoyment  of  that  franchise?  The  appointee,  if 
any,  is  of  course  the  Boston  &  Maine  Railroad.  The  plaintiff 
claims,  in  substance,  that  such  appointment  of  the  Boston  &  Maine 
has  been  made  by  force  of  the  Lowell  and  Maine  contract  of  June,. 
1887.  I  submit  that  on  no  admissible  construction  of  that  con- 
tract can  that  claim  be  maintained.  In  the  first  place,  it  is  directly 
in  the  teeth  of  the  language  of  the  contract.  As  I  have  just 
observed,  the  grantee  of  a  railroad  franchise,  by  the  act  by  which 
another  person  or  corporation  becomes  invested  with  it,  does  not 
itself  transmit  or  grant  anything,  but  simply  exercises  a  pawer  of 
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appointment.  By  the  invariable  usage  in  such  cases,  however,  the 
formal  instrument  of  appointment  treats  the  power  as  property, 
and,  the  intent  being  incontestable,  it  operates  on  familiar  princi- 
ples as  a  good  execution  of  the  power.  For  instance,  this  Lowell 
and  Maine  contract  of  June,  1887,  though  nothing  but  the  exercise 
of  a  power  of  appointment  so  far  as  the  LowelFs  own  franchises 
are  concerned,  purports  to  demise  and  let  them  just  as  in  the  com- 
mon case  of  an  ordinary  lease  of  real  or  personal  estate.  How  is 
it  under  that  contract  with  the  plain tiflTs  franchises — which  the 
Lowell  held  in  addition  to  its  own  ?  They  are  not  appointed  nor 
demised  nor  let  by  any  language  in  the  contract  that  is  susceptible 
of  that  interpretation.  On  the  contrary,  the  plaintiff's  franchises, 
with  those  of  all  other  roads  which  the  Lowell  could  not  part  with 
without  breach  of  contract,  are  expressly  excepted  from  the  things 
the  Lowell  does  purport  to  convey.  Still  further,  after  being 
taken  out  of  the  category  of  things  conveyed,  the  plaintiff's  fran- 
chises, with  those  of  all  other  roads  similarly  situated,  are  then 
separately  dealt  with  in  a  special  clause  of  the  contract,  by  which 
it  is  explicitly  declared  that  the  Lowell  shall  retain  them,  and 
shall  not  divest  itself  of  them  until  some  future  time  when  it  can 
legitimately  do  so.  Thus,  the  express  language  of  the  contract  is 
absolutely  opposed  to  the  claim  of  the  plaintiff  that  thereby  the 
Lowell  made  any  appointment  or  conveyance  of  the  plaintiff's 
railroad  franchise. 

In  the  second  place,  the  manifest  intent  of  the  parties  antago- 
nizes the  plaintiff's  claim  in  an  equal  degree.  They  realized  in 
June,  1887,  as  fully  and  clearly  as  we  do  to-day,  the  precise  situa- 
tion. They  knew  that  the  Lowell  held  various  railroad  franchises 
which  it  could  not  part  with  without  the  consent  of  their  original 
owners.  They  knew  that  that  consent  had  not  even  been  asked 
for,  much  less  given.  They  knew  that  any  assignment,  or  sub- 
letting, or  alienation  of  any  sort,  of  those  franchises  would  cause 
serious  trouble  and  mischief  for  all  parties  concerned.  With  that 
knowledge,  the  exact  thing  the  parties  to  the  contract  meant  to 
avoid,  and  must  have  meant  to  avoid,  was  any  assignment,  or  alien- 
ation of  any  sort,  of  railroad  franchises  which  the  Lowell  derived 
from  other  corporations  and  could  not  part  with  without  their 
consent.  The  parties  not  only  say  so  in  the  contract  in  express 
terms,  but  their  interests  and  all  the  surrounding  circumstances 
show  that  they  could  not  have  had  any  different  purpose.  As 
respects,  then,  this  claim  that  the  Lowell  and  Maine  contract  of 
June,  1887,  amounts  to  an  assignment  or  alienation  of  the  plain- 
tiff's railroad  franchise,  two  things  are  established, — first,  that  the 
express  language  of  the  contract  is  diametrically  opposed  to  any 
such  claim,  and  second,  that  the  manifest  intent  of  the  parties  is 
equally  opposed  to  it.  The  plaintiff's  contention  can  prevail,  there- 
fore, only  in  one  contingency, — only  if  the  parties  have  builded, 
perhaps  not  better,  perhaps  not  worse,  than  they  knew,  but  cer- 
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tainly  differently,  and  have  done  as  matter  of  law  what  as  matter 
of  fact  they  meant  to  leave  undone. 

The  proposition  of  the  plaintiff  is,  that  notwithstanding  the 
express  terms  of  the  Lowell  and  Maine  contract  of  June,  1887,  in 
its  application  to  the  plaintiff's  road,  and  notwithstanding  the 
undeniable  intent  of  the  parties  to  it,  that  contmct  does  amount  to 
an  assignment  or  alienation  to  the  Maine  of  the  plaintiff's  railroad 
franchise.  The  plaintiff  assumes  that  the  contract  is  and  can  be 
nothing  else  than  an  assignment,  or  subletting,  or  transfer  of  pos- 
session of  the  plaintiff's  railroad  franchise, — than  an  alienation  of 
it  of  some  sort ;  and  that  the  Lowell  and  the  Maine  cannot  enter 
into  such  relations  respecting  the  plaintiff's  road  as  the  contract 
calls  for  without  an  alienation  of  the  plaintiff's  railroad  franchise 
within  the  prohibition  of  the  covenants  of  the  plaintiff's  lease. 
I  submit  that  that  position  is  an  entire  mistake.  The  statute  law 
of  New  Hampshire,  section  17,  chapter  100,  Laws  of  1883,  enacts 
that  "  Two  or  more  railroad  corporations  may  contract  that  either 
corporation  shall  perform  all  the  transportation  of  persons  and 
freight  upon  and  over  the  road  of  the  other."  Thus,  the  statutes 
of  New  Hampshire  expressly  authorize  one  railroad  corporation  to 
do  all  another's  transportation  work  as  the  latter's  servant  and 
agent,  and  without  dispossessing  the  latter  of  its  essential  franchises 
and  property.  And  this  Lowell  and  Maine  contract  of  June,  1887, 
in  its  application  to  the  plaintiff's  railroad,  sets  on  foot,  I  submit, 
an  arrangement  of  precisely  that  sort,  and  neither  in  legal  effect 
nor  practical  execution  constitutes  any  alienation  of  the  demised 
premises  within  the  prohibition  of  the  plaintiff's  lease. 

Let  us  consider  the  several  ways  in  which  the  statutes  of  New 
Hampshire  authorize  a  New  Hampshire  railroad  corporation  to 
deal  with  its  railroad  franchise,  to  which,  as  I  have  already  argued, 
is  inseparably  attached  all  its  essential  railroad  property.  In  the 
first  place,  it  may  dispose  of  its  franchise  and  discharge  itself  of 
all  duty  thereunder  forever  by  a  union  or  consolidation  with 
another  railroad  company.  In  the  second  place,  it  may  dispose  of 
its  franchise  and  discharge  itself  of  any  duty  thereunder  for  a  term 
of  years  by  a  lease,  the  lessee  becoming  the  owner  of  the  franchise 
pro  hac  vice.  In  the  third  place,  it  may  retain  and  itself  exercise 
the  franchise  through  the  instrumentality  of  natural  persons.  In 
the  fourth  place,  it  may  retain  and  itself  exercise  the  franchise 
through  the  instrumentality  of  another  railroad  corporation  con- 
tracted with  for  that  purpose.  A  distinct  statute  of  New  Hamp- 
shire also  provides  that  one  railroad  may  contract  with  another  for 
the  use  of  the  latter's  road.  But  that  statute,  I  take  it,  is  imma- 
terial in  this  connection,  because,  as  I  understand  the  construction 
put  upon  it  by  this  court,  the  effect  simply  is  to  permit  the  joint 
use  by  two  railroad  corporations,  each  with  its  own  motive  power 
and  cars,  of  a  railroad  belonging  to  one  of  them.  This  construc- 
tion would  seem  to  be  a  necessary  one,  because  a  contract  by  one 
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railroad  corporation  with  another  for  the  exclusive  use  of  another's 
road  could  not  be  anything  but  a  lease.  These  being  the  several 
ways  in  which  a  New  Hampshire  railroad  corporation  may  deal 
with  its  essential  railroad  franchises  and  the  railroad  property 
inseparably  appurtenant  to  them,  to  which  of  them  did  the  parties 
resort  in  this  Lowell  and  Maine  contract  of  June,  1887,  as  it 
relates  to  the  plaintiff's  road?  There  was  not,  of  course,  any 
attempt  at  consolidation  of  roads.  There  was  not  any  attempt 
to  provide  for  the  joint  use  of  one  railroad  by  the  respective 
engines  and  cars  of  two  companies.  But  the  contract  made  a 
change  of  some  sort.  Before  the  contract,  the  Lowell  had  worked 
the  plaintiff's  road  in  the  ordinary  manner,  and  the  Maine  had  no 
relations  to  the  road  or  its  working  of  any  sort.  After  the  con- 
tract, the  Maine  just  as  certainly  had  such  relations  of  some  sort. 
What  was  their  nature?  They  might  have  been  those  of  assignee 
or  alienee  under  the  plaintiff's  lease  of  the  plaintiflf's  railroad  fran- 
chises and  the  property  incident  thereto,  which  is  what  the  plain- 
tiff claims  they  were  and  are.  On  the  other  hand,  they  might  be 
simply  those  of  a  contractor  to  perform  all  the  transportation  of 
persons  and  property  upon  and  over  the  plaintiff's  road.  And,  as 
the  most  reasonable  and  the  true  construction  of  the  Lowell  and 
Maine  contract  of  June,  1887,  in  its  application  to  the  plaintiff's 
road,  I  submit,  that  under  it  the  Lowell  passed  no  estate  whatever 
in  the  plaintiff's  road  or  franchise,  eitlier  permanently  or  tempora- 
rily, but  simply  constituted  an  agency  whereby  the  Maine  under- 
took the  working  of  the  plaintiff's  road,  or,  to  use  the  language  of 
the  statute  more  nearly,  contracted  for  all  the  transportation  of 
persons  and  freight  upon  and  over  the  plaintiff's  road.  The  differ- 
ence between  the  two  theories  is  for  present  purposes  vital.  On 
the  plaintiff's  theory  of  the  nature  and  operation  of  the  contract 
of  June,  1887,  as  regards  the  plaintiff's  road,  there  was  of  course 
an  alienation  of  the  demised  premises,  a  change  of  possession  of 
the  plaintiff's  railroad  franchise  whereby  it  became  vested  in  the 
Maine  either  as  assignee,  alienee,  or  tenant  of  some  sort.  On  the 
other  hand,  on  the  defendants'  theory  of  the  nature  and  operation 
of  that  contract  as  applied  to  the  plaintiff's  road,  the  demised 
premises,  to  wit,  the  plaintiff's  railroad  franchise  with  its  appurte- 
nant property,  did  not  change  hands  at  all.  It  remained  in  the 
undisturbed  possession  of  the  Lowell, — the  only  relation  assumed 
to  the  plaintiff's  road  by  the  Boston  &  Maine  being  that  of  con- 
tractor to  work  the  plaintiff's  road  in  the  name  of  the  Lowell  and 
under  its  franchise,  and  as  its  servant  and  agent.  If  that  be  the 
true  construction  of  the  Lowell  and  Maine  contract  of  June,  1887, — 
and  I  shall  presently  consider  whether  it  be  or  not, — then  the  prac- 
tical execution  of  the  contract  by  the  parties,  that  is,  the  working 
of  the  plaintiff's  road  by  the  Maine,  is  not  an  alienation  of  the 
demised  premises  within  the  prohibition  of  the  plaintiff's  lease. 
A  corporation  must  act  through  agents.     But  that  necessity  of 
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its  being  does  not  operate  to  deprive  it  of  the  legal  possession  of 
its  franchises  and  property.  A  corporation  ordinarily  carries  on 
its  business  through  the  instrumentality  of  natural  persons.  But 
if  it  can  find  artificial  persons  or  corporations  legally  and  practi- 
cally qualified  for  the  work,  there  is  no  reason  why  it  should  not 
employ  them,  nor,  if  it  does,  why  such  employment  should  operate 
to  divest  it  of  its  corporate  estate.  A  railroad  company  is  usually 
chartered  to  build  as  well  as  to  run  a  railroad,  and  very  commonly 
exercises  its  franchise  to  build  by  putting  out  its  whole  road  under 
contract  to  one  man.  The  practice  is  of  unquestionable  validity, 
and  never  has  been  considered  and  cannot  be  considered  as  any 
abandonment  or  alienation  by  a  railroad  company  of  one  of  its 
most  important  franchises.  It  would  no  more  be  such  abandon- 
ment or  alienation,  of  course,  if  the  railroad  company's  contract  for 
the  building  of  its  road,  instead  of  being  with  one  individual,  were 
with  a  corporation — a  construction  company,  for  instance.  But  if 
a  railroad  company  may  exercise  its  building  franchise  through  a 
single  contract  with  one  individual  without  any  abandonment  or 
alienation  of  the  franchise,  on  the  same  ground  it  may  execute  its 
operating  franchise  in  the  same  manner  and  also  without  any 
abandonment  or  alienation  of  the  franchise.  Without  pausing 
upon  that  point,  however — railroad  operating  companies  are  just 
as  conceivable  as  railroad  construction  companies,  and  if  by  general 
or  special  laws  the  state  of  New  Hampshire  were  to  charter  com- 
panies for  the  sole  purpose  of  working  railroads  for  their  owners, 
it  would  not  be  disputed  that  any  railroad  corporation  might  avail 
itself  of  such  an  instrumentality,  and  carry  on  its  business  through 
it  without  thereby  evicting  itself  from  its  railroad  franchise  and 
property.  It  may  be  well  also  to  observe  in  this  connection  that 
it  is  entirely  immaterial,  so  far  as  the  point  now  under  oonsidera- 
tion  is  concerned,  that  a  railroad  company's  contracts  with  its 
employes  are  usually  for  short  periods  of  time.  If  that  were  not 
so, — if  all  its  contracts  with  every  one  of  them,  from  general  man- 
ager to  crossing-tender,  were  on  twenty  or  thirty  years'  time, — the 
railroad  company's  possessory  right  and  title  in  its  plant  and  fran- 
chise would  be  wholly  unaflfected,  and  would  be  the  same  as  they 
ordinarily  are.  It  being  plain,  then,  as  I  think  it  is,  that  a  rail- 
road corporation,  like  every  other,  must  act  through  agents;  that  it 
may  employ  as  such  agents  either  natural  persons  or  corporations 
legally  qualified  to  act  as  such ;  that  it  may  do  its  business  through 
one  contract  with  a  general  agent  or  through  many  contracts  with 
many  special  agents ;  that  its  contract  or  contracts  with  eitlier  class 
of  agents  may  be  of  long  or  of  short  duration,  at  its  discretion, — 
these  things  being  plain,  as  I  think  they  are,  it  is  equally  plain 
that  in  all  such  cases  and  in  every  such  case  the  railroad  company's 
legal  possession  of  its  road  and  franchise  remains  intact,  the  indis- 
putable rule  of  law  applying,  that,  whatever  may  be  the  rights  of 
the  principal  and  agent  inter  sese^  as  against  all  the  world,  the 
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agent's   possession  is  always  and  for  all  purposes  the  principaFs 
possession. 

It  has  not  been  adjudicated  in  New  Hampshire,  I  suppose,  that 
it  is  competent  for  a  railroad  to  put  out  all  its  operating  work 
under  contract  to  one  man.  Neither,  I  suppose,  have  the  laws  of 
New  Hampshire,  by  special  enactments  or  general  laws,  authorized 
the  formation  of  companies  for  the  sole  purpose  of  working  rail- 
roads for  their  owners.  But  very  early  in  the  history  of  the  rail- 
toad  legislation  of  the  state  it  was  enacted  that  two  railroad  com- 
panies might  contract  that  one  should  do  all  the  other's  work.  A 
statute  to  that  eflfect  was  continuously  in  force  from  1842  to  1867, 
when  it  was  either  purposely  or  inadvertently  omitted  from  a 
revision  or  compilation  of  the  public  laws  at  that  time  made.  The 
provision,  however,  reappears  in  1883  in  the  Colby  act,  so  called. 
It  forms  the  first  part  of  section  17  of  that  act.  It  immediately 
precedes  the  grant  of  the  railroad  leasing  power,  and  is  obviously 
regarded  as  conferring  a  power  of  a  wholly  different  character. 
Indeed,  it  has  always  been  so  treated  in  the  legislation  of  New 
Hampshire, — the  power  of  two  railroad  corporations  to  contract 
that  one  may  do  the  other's  entire  transportation  service  being 
powers  separately  granted  by  distinct  enactments,  and  existing  side 
by  side  as  distinct  powers,  during  the  whole  or  nearly  the  whole  of 
the  period  from  1842  to  1867.  In  the  act  of  1883  the  difference 
between  the  two  powers  is  even  more  emphatically  marked,  since 
a  contract  of  lease  requires  the  approval  of  stockholders,  while  a 
contract  by  one  road  to  work  another  may  be  made  by  directora 
only.  What  the  legal  difference  is  between  the  two  powers  so 
distinct  in  legislative  contemplation  is  manifest,  and  cannot  be 
mistaken.  A  lease,  ex  vi  termini^  implies  possession, — a  change  of 
possession  from  the  general  owner  to  a  tenant.  As  applied  to  a 
transaction  between  railroads,  it  means  that  the  lessor's  essential 
railroad  franchise  becomes  vested  in  the  lessee,  to  be  used  and  exer- 
cised by  it  exactly  as  if  it  were  the  original  grantee  of  the  fran- 
chise. Because  a  lease  between  railroads  is  of  this  character, 
because  it  involves  a  transfer  of  the  lessor's  essential  railroad  fran- 
chise, the  approval  of  stockholders  is  necessary.  *  Indeed,  if  I 
understand  the  doctrine  of  this  court,  a  lease  between  railroads 
involves  so  vital  a  change  in  the  purposes  of  the  lessor's  incorpora- 
tion that  nothing  less  than  the  assent  of  all  the  stockholders  can 
give  it  validity.  While  this  is  the  nature  and  effect  of  a  contract 
of  lease,  a  contract  between  railroads  by  which  one  is  to  work 
another  is  of  a  wholly  different  character.  Such  a  working  con- 
tract is  not  inconsistent  with  the  purposes  of  the  employing  com- 
Eany's  charter,  and  involves  no  breach  of  the  original  compact 
etween  stockholders.  It  simply  selects  one  out  of  various  legiti- 
mate means  for  accomplishing  the  objects  of  such  charter  and  such 
compact.  It  does  not  operate  as  a  transfer  of  the  employing  com- 
pany's essential  franchise,  but  simply  secures  an*  agent  through 
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whom  the  franchise  is  to  be  executed.  The  virtue  of  the  enabling 
statute  does  not  consist  in  its  authorizing  one  railroad  company  to 
do  its  work  through  an  agent.  It  cannot  do  its  work  in  any  other 
way.  What  the  statute  does  is  to  qualify  another  railroad  corpo- 
ration as  such  agent.  A  railroad  corporation  is,  of  course,  compe- 
tent to  work  its  own  road.  But  to  enable  it  to  work  the  road  of 
another  corporation  as  the  latter's  agent  requires  express  statutory 
authorization.  If,  however,  the  authority  is  granted,  any  railroad 
company  employed  under  it  is  an  agent  just  like  any  other,  and  is 
nothing  else.  That  is  to  say,  it  runs  the  road  in  the  employer's 
right  and  under  the  employer's  franchise,  and  its  possession  is  the 
employer's  possession. 

The  defendant's  position,  then,  as  respects  the  alienation  claim 
of  the  plaintiff,  is,  that  the  true  inquiry  is  what  corporation  has  and 
is  exercising  the  plaintiff's  railroad  franchise;  that  the  Lowell 
could  not  exercise  it  except  through  an  agent  or  agents  of  some 
sort,  and  might  employ  for  that  purpose  any  persons  or  corporations 
qualified  by  law  to  act  as  such  agents;  that  the  statutes  of  New 
Hampshire  expressly  qualify  one  railroad  corporation  to  do  another's 
entire  transportation  service  as  the  agent  of  the  latter ;  and  that 
if  by  this  Maine  and  Lowell  conti-act  of  June,  1887,  as  applied  to 
the  plaintiff's  road,  nothing  more  is  done  than  to  make  the  Maine 
the  Lowell's  agent  for  the  performance  of  the  transportation  service 
of  the  plaintiff's  road,  then  the  plaintiff's  railroad  franchise,  with 
all  the  railroad  property  inseparably  appurtenant  thereto,  has 
always  remained  and  now  remains  in  the  possession  of  the  Lowell, 
has  not  been  parted  with,  and  there  has  been  no  breach  of  the 
alienation  covenant  of  the  plaintiff's  lease. 

It  remains  to  consider  the  true  character  and  construction  of  this 
Lowell  and  Maine  contract  of  June,  1887,  in  its  application  to  the 
plaintiff's  road.  The  plaintiff  interprets  it  as  constituting  an 
assignment  or  alienation  of  the  plaintiff's  essential  railroad  fran-  . 
chise  with  the  property  inseparably  annexed  to  it.  That  inter- 
pretation is  one  which  I  submit  cannot  possibly  be  maintained. 
The  manifest  intent  of  the  parties  is  directly  opposed  to  it.  We 
know  that  it  is  so,  and  must  be  so,  both  because  they  say  so  in 
express  terms  in  the  contract  itself,  and  because  their  mutual 
interests,  as  they  obviously  well  knew,  would  be  greatly  prejudiced 
by  any  assignment  or  alienation  of  the  plaintiff's  franchise  which 
did  not  have  the  plaintiff's  previous  consent  in  writing.  But  the 
argument  from  the  parties'  intent  does  not  stop  at  showing  what 
they  did  not  want  and  what  they  meant  to  avoid.  When  their 
entire  environment  is  considered,  it  is  plain,  I  submit,  what  they 
did  want  and  what  they  meant  to  accomplish.  The  statute  ena- 
bling one  railroad  corporation  to  hire  another  to  do  its  work  was 
obviously  founded  largely  on  economical  considerations.  It  was 
thought  that  a. large  corporation,  with  plant  and  capital  to  corre- 
spond— ^a  wholesale  dealer  in  transportation^-eould  do  the  work 
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of  a  small  corporation  with  small  capital  and  equipment — a  retail 
dealer,  that  is — at  a  great  saving  of  expense,  to  the  mutual  benefit 
of  the  parties  and  to  the  advantage  of  the  public.  Now,  at  the 
time  this  Lowell  and  Maine  contract  of  June,  1887,  was  made,  and 
by  force  of  that  contract,  the  Lowell  was  giving  up  the  greater 
part  of  its  railroad  business,  but  could  not  give  up  the  plaintiff's 
road  on  account  of  this  covenant  against  alienation  in  the  plain- 
tiff's lease.  Being  obliged  to  run  the  road  temporarily,  and  an 
express  statute  authorizing  it  to  get  the  work  done  by  another  rail- 
road corporation  as  agent,  it  would  naturally  avail  itself  of  the 
statute,  and  resort  to  such  agency  because  thereby  it  could  run  the 
road  to  the  best  advantage,  most  inexpensively  in  its  own  interest, 
and  most  efficiently  as  regards  the  public  interest. 

We  come  to  the  examination  of  the  terms  of  the  Lowell  and 
Maine  contract  of  June,  1887,  with  very  definite  knowledge  of 
the  parties'  intentions.  We  know  what  they  did  not  want  and 
why,  and  we  know  what  they  did  want  and  why.  The  provisions 
of  the  contract  conform  to  and  carry  out  the  parties'  intentions  as 
thus  ascertained  and  explained.  It  is  declared,  in  the  first  place, 
that  the  plaintiff's  road  shall  be  operated  in  all  respects  under  the 
direction  of  the  Boston  &  Maine.  That  makes  the  Maine  the 
agent  to  work  the  road — the  operating  power  and  instrumentality 
beyond  all  peradventure.  I  need  not  dwell  upon  that  point ;  there 
is  no  excuse  for  my  dwelling  upon  it,  because,  incredible  as  it  may 
seem,  it  is  a  matter  upon  which  my  friends  on  the  other  side  and 
myself  are  substantially  agreed ;  and  when  a  unique  proposition  of 
that  sort  is  by  some  miracle  discovered,  I  take  it  that  the  court 
will  be  only  too  glad  to  regard  it  as  finally  settled,  and  to  hear 
nothing  more  about  it.  In  the  next  place,  the  contract  compen- 
sates the  agent  for  its  services  in  working  the  road  by  giving  it 
any  profit  of  the  business, — the  provision  being  that  the  agent 
shall  have  all  the  gross  receipts  of  the  road  upon  condition  of  its 
discharging  all  its  principal's  liabilities  on  account  of  it.  It  will 
be  said  that  the  proposition  that  the  contract  makes  the  Maine 
the  agent  of  the  Lowell  to  work  the  road  is  inconsistent  with  the 
language, — that  the  Lowell  shall  remain  in  possession  and  itself 
operate  the  road.  But,  in  the  third  place,  that  language  is  to  be 
taken  in  connection  with  the  other  language, — that  the  plaintiff's 
road  shall  be  operated  under  the  direction  of  the  Maine  in  all 
respects;  and  so  construed,  it  is  conclusive  upon  the  point  that 
the  Lowell  did  not  undertake  to  assign  or  in  any  way  alienate  the 
plaintiff's  essential  railroad  franchise,  but  simply  constituted  the 
Maine,  being  expressly  qualified  therefor  by  statute,  its  agent  to 
work  the  road  under  contract.  In  that  view,  of  course,  the  Lowell 
does  continue  in  the  operation  of  the  road,  and  does  continue  to 
be  responsible  for  the  operation  of  the  road  both  to  the  state  and 
to  all  customers  of  the  road,  and  is  the  only  party  known  to  either 
in  connection  with  such  operation.     The  business  of  the  road  is. 
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as  it  ought  to  be,  carried  on  in  its  name,  in  its  right,  and  under 
its  franchises.  And  the  only  change  which  the  contract  makes  in 
the  conduct  of  the  business  is  to  put  one  lawful  agent  in  the  place 
of  another,  is  to  substitute  for  the  instrumentality  of  natural 
persons  that  of  another  railroad  corporation. 

It  will  be  said  that  on  the  theory  I  am  urging  there  is  no  sub- 
stantial difference  in  practical  results  between  a  working  contract 
between  two  railroad  companies  and  a  contract  of  lease,  and  that 
the  Maine  is  to-day  in  substantially  the  same  position  as  if  it  were 
assignee,  sublessee,  or  alienee  of  some  sort  under  the  plaintiff's 
lease.  But  that  is  not  so  at  all.  In  the  first  place,  if  a  lease  is 
authorized,  the  lessee  does  not  become  in  any  way  or  sense  the 
lessor's  agent.  It  enters  into  direct  relations  with  the  state  and 
with  all  parties  using  the  road.  The  lessor's  essential  railroad 
franchise  becomes  vested  in  it,  to  be  used  and  enjoyed  as  if  it  were 
the  original  grantee  of  the  franchise.  The  same  thing  is  true  of 
an  assignee  or  sublessee  under  a  valid  lease,  if  the  assignment  or 
subletting  be  authorized.  On  the  contrary,  the  status  is  exactly 
the  reverse,  if  all  that  the  railroad  corporation  does  is  to  hire 
another  corporation  to  do  its  work.  In  that  case  no  franchise  is 
divested  or  vested  anew,  but  the  employing  company's  railroad 
franchise  remains  in  its  possession,  and  it  alone  is  responsible  for 
its  exercise.  For  example:  Under  this  Lowell  and  Maine  contract 
of  June,  1887,  construed  as  I  think  it  must  be,  the  Lowell  and  not 
the  Maine  is  responsible  alike  to  the  state  and  to  private  parties 
interested  both  for  the  working  of  the  plaintiff's  road  and  for  the 
manner  in  which  it  is  worked.  Again :  It  is  not  true  that  a  rail- 
road company  working  the  road  of  another  as  agent  has  all  the 
same  rights,  powers,  and  privileges  as  a  lessee  of  the  road,  or  ad  an 
assignee  or  sublessee  under  a  valid  lease.  A  genuine  working  con- 
tract— a  contract  by  one  road  to  work  another — does  not  give  the 
agent  the  power  to  extend  the  road,  to  build  branches  to  it,  to 
hire  or  operate  other  roads,  to  acquire  land  or  other  property  for 
it,  or  to  use  the  principal's  power  of  eminent  domain  for  any  pur- 
pose. Under  this  Lowell  and  Maine  contract  of  June,  1887,  for 
mstanoe,  does  the  Maine  get  any  power  to  have  the  plaintiff's  road 
extended,  to  have  branches  built  to  it,  to  hire  or  operate  other 
roads  in  connection  with  it,  to  acquire  property  for  it,  or  to  put  in 
motion  the  plaintiff's  power  of  eminent  domain  ?  It  is  clear  that 
it  does  not.  All  it  gets  is  the  right  to  run  the  road  as  agent,  to 
run  the  road  as  existing  at  the  time  of  the  contract ;  all  the  other 
powers,  privileges,  and  franchises  coming  to  the  Lowell  under  the 
plaintiff's  lease  still  remain  in  the  Lowell,  to  be  exercised,  used, 
and  enjoyed  by  it  alone.  On  the  other  hand,  in  the  case  of  a 
valid  lease,  or  authorized  assignment  or  subletting  under  a  valid 
lease,  the  lessor's  entire  railroad  franchise  passes.  It  is  indivisi- 
ble in  its  nature,  and  the  lessee  or  assignee  or  sublessee  is  entitled 
to  every  right  and  power  essential  to  the  enjoyment  of  the  whole 
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franchise.  In  what  name  the  franchise  shall  be  exercised  is  some- 
times made  a  question,  as,  for  instance,  whether  needed  railroad 
property  shall  be  taken  in  the  name  of  the  lessor  of  a  railroad  or 
m  the  name  of  the  lessee.  The  suggestion  that  the  lessor's  name 
shall  be  used  is  founded  upon  its  reversionary  interest  in  the 
demised  premises;  whereas,  it  is  entirely  clear  that  the  only 
taking  for  which  an  immediate  public  exigency  can  be  vouched  is 
a  taking  by  the  lessee.  But  what  name  shall  be  used  in  such  case 
is  a  matter  of  form  and  not  of  substance,  is  a  technical  rather  than 
a  real  question.  That  the  practical  power,  discretion,  and  author- 
ity in  the  matter  is  in  the  lessee,  it  being  the  party  holding  the 
franchise  with  the  assent  of  the  state  and  responsible  for  its  exer- 
cise, is  not  and  can  not  be  seriously  controverted. 

It  may  be  objected  to  the  Lowell  and  Maine  contract  of  June, 
1887,  regarded  as  a  working  contract,  that  it  does  not  refer  in 
terms  to  the  agent's  compensation  for  services,  and  does  not  in 
terms  declare  what  that  compensation  shall  be.  But  the  substance 
of  the  contract,  and  its  necessary  operation  and  effect,  are  to  be  con- 
sidered. The  Lowell  held  the  plaintiff's  railroad  plant  and  fran- 
chise under  a  contract  which  required  the  business  to  be  carried 
on,  and  required  certain  expenditures  to  be  made  on  the  road  and 
in  the  interest  of  creditors  and  for  the  benefit  of  stockholders. 
Under  the  contract  the  Maine  undertakes  the  business  for  the 
business, — for  any  profit  there  may  be  in  it  after  all  its  principal's 
expenditures  on  account  of  the  road  have  been  satisfied.  That  is 
one  mode,  certainly,  of  compensating  the  Maine  for  services  as 
working  agent, — whether  wise  or  not  wise  in  point  of  fact  for  either 
or  both  parties  is  now  immaterial.  The  only  question  here  is, 
whether  it  is  a  mode  of  ascertaining  and  paying  the  agent's  com- 
pensation which  the  statute  authorizes.  To  that,  I  submit,  there 
can  be  but  one  answer.  The  working  contract  any  two  railroad 
corporations  may  make  is,  as  respects  form  and  terms  and  the 
mutual  considerations  enuring  to  the  parties,  wholly  unlimited. 
The  statutory  power  is  of  the  most  comprehensive  character.  If 
the  discretion  of  the  two  contracting  corporations  be  exercised  in 
good  faith,  it  is  absolute  and  final. 

It  may  be  suggested  that  this  Lowell  and  Maine  contract  of 
June,  1887,  in  its  application  to  the  plaintiff's  road,  has  the  char- 
acter of  a  lease  rather  than  of  a  working  contract  in  respect  to 
the  time  it  may  last;  that  no  limit  of  time  is  set;  that  it  may  go 
on  forever,  or,  at  least,  for  the  entire  balance  of  the  term  of  the 
plaintiff's  lease,  to  the  Lowell.  Well,  if  that  be  the  true  construc- 
tion of  the  contract,  it  does  not  lead  to  the  conclusion  suggested, 
and  it  does  not  tend  to  show  that  the  contract  is  not  a  genuine 
working  contract.  The  statute  puts  no  limit  to  the  duration  of 
such  a  contract.  It  leaves  the  period  it  is  to  run  to  be  determined 
wholly  by  the  two  contracting  corporations,  and,  if  they  choose  to 
make  that  term  as  long  as  the  term  for  which  railroad  leases  are 
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generally  made,  it  is  perfectly  competent  for  them  to  do  so.  But 
I  by  no  means  agree  that  the  construction  of  the  contract  sug- 
gested is  the  true  one.  On  the  other  hand,  I  submit  that  the 
contract  was  not  meant  to  be,  and  is  not  to  be  regarded  as,  of  a 
lasting  or  permanent  character.  The  Lowell  undertook  to  lease 
and  make  present  delivery  of  its  railroad  property,  so  far  as  it 
could  do  so  without  breach  of  contract.  As  to  property  of  which 
it  could  not  make  present  delivery,  it  undertook  to  make  "  reason- 
able efforts  to  deliver" — I  cite  the  exact  language  of  the  contract — 
and  actually  to.  deliver  as  soon  as  practicable.  Meanwhile,  as 
respects  the  property  it  could  not  at  once  deliver,  and  which  it  was 
to  make  reasonable  efforts  to  deliver,  the  Lowell  and  Maine  made 
an  arrangement  to  work  it.  But  "reasonable  efforts"  means 
reasonable  in  point  of  time  as  well  as  in  all  other  respects.  Con- 
sequently, the  Lowell  and  Maine  arrangement  for  the  working  of 
the  plaintiff's  road  was  meant  to  endure  only  so  long  as  might  be 
necessary  to  enable  such  reasonable  efforts  to  be  ms^de.  It  was  an 
ad  interim^  a  provisional  arrangement,  to  continue  in  force  pend- 
ing reasonable  efforts  to  deliver  the  road  under  an  assignment  of 
the  lease.  And,  although  the  contract  does  not  itself  fix  any  defi- 
nite time  within  which  the  reasonable  efforts  are  to  be  made  and 
concluded,  the  law  supplements  the  contmct  in  that  respect  and 
makes  the  time  such  reasonable  time  as  under  all  the  circumstances 
of  the  case  may  be  adjudged  just  and  proper. 

It  may  be  said,  finally,  that  the  Maine's  working  the  plaintiff's 
road  as  agent  is  within  the  mischief  of  the  alienation  clause  of  the 
plaintiff's  lease;  that  the  plaintiff  suffers  the  same  injury  as  if 
the  Maine  were  in  possession  under  an  assignment  or  subletting 
under  the  plaintiff's  lease.  But  it  is  to  be  remembered,  in  the 
first  place,  that  these  anti-alienation  covenants  of  leases  are  not 
favored  in  law,  but  are  to  be  construed  with  the  utmost  strictness. 
The  covenant  must  be  broken  in  its  exact  and  literal  significance, 
or  it  will  not  be  held  to  be  broken  at  all.  But,  in  the  second  place, 
it  is  not  true  that  the  Maine's  working  of  the  plaintiff's  road  as 
agent  for  the  Lowell  is  the  same  thing  or  means  the  same  thing  to 
the  plaintiff  as  if  the  Maine  were  in  possession  as  assignee  or  sub- 
lessee under  the  plaintiff's  lease.  It  is  not  the  same  thing  to  the 
plaintiff,  and  it  does  not  mean  the  same  thing,  for  the  reasons 
already  stated,  because  the  Maine,  working  the  plaintiff's  road  as 
agent  for  the  Lowell,  merely  runs  the  road  as  it  is,  whereas,  if  the 
Maine  were  in  possession  under  a  valid  assignment  or  subletting 
under  the  plaintiff's  lease,  it  would  be  subrogated  to  the  lessor's 
essential  railroad  franchise,  including  the  power  to  extend  the  plain- 
tiff's road,  to  build  branches  to  it,  and  to  acquire  property  for  it 
by  purchase,  or  to  condemn  it  by  the  power  of  eminent  domain. 
But  there  is  still  another,  and,  I  submit,  a  conclusive  answer  to  the 
suggestion  that  the  Maine's  agency  for  the  working  of  the  plain- 
tiff's road  is  within   the  mischief  of  the  alienation   clause  of  the 
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plaintiff's  lease,  and  is  something  meant  to  be  prohibited  by  it. 
On  the  contrary,  such  agency  is  something  that  the  plaintiff  must 
be  held  to  have  contemplated,  and  to  have  intended  to  permit  and 
sanction,  from  the  very  outset.  The  statute  by  whicn  one  rail- 
road company  may  hire  another  to  do  its  work  was  in  force  at  the 
time  the  plaintiff  made  its  lease  to  the  Lowell  in  1884.  The 
plaintiff  knew  at  that  time,  therefore,  that  the  Lowell  might  law- 
fully work  its  road  by  employing  the  Maine  or  any  other  railroad 
corporation  to  do  all  the  transportation  service  of  the  plaintiff's 
road.  Knowing  that,  if  the  plaintiff  meant  to  limit  the  Lowell  in 
the  working  of  the  plaintiff's  road  to  any  one  kind  of  agent,  if  it 
meant  to  prohibit  the  employment  of  another  railroad  corporation 
for  that  purpose,  it  was  bound  to  say  so  and  to  have  its  intention 
expressed  in  the  instrument  of  lease  in  unequivocal  terms.  But 
there  is  nothing  whatever  in  the  contract  on  the  subject.  The 
inevitable  result,  therefore,  is,  that  the  plaintiff  must  be  held  to 
have  authorized  the  Lowell  to  work  the  plaintiff's  road  by  any 
agent  legally  competent  to  do  it.  And,  as  the  law  then  made  and 
now  makes  the  Maine  or  any  other  railroad  corporation  a  com- 
petent agent  to  work  the  plaintiff's  road,  it  follows  that,  instead  of 
the  plaintiff's  having  any  right  to  complain  that  the  Maine  is  work- 
ing its  road  as  agent  of  the  Lowell,  in  truth  and  in  fact  it  con- 
sented to  exactly  that  thing  being  done  when  it  executed  the 
contract  of  lease. 

This  contract  of  June,  1887,  between  the  Lowell  and  the  Maine, 
is  one  in  form  but  two  in  substance ;  that  is,  it  deals  with  two 
distinct  subject-matters  by  two  distinct  sets  of  provisions.  Undoubt- 
edly the  form  might  have  been  different :  the  separate  contracts 
might  have  been  embodied  in  separate  instruments,  one  dealing 
with  the  railroad  property  of  which  the  Lowell  could  dispossess 
itself  without  breach  of  contract,  and  the  other  dealing  with  the 
railroad  property  of  which  it  could  not  so  dispossess  itself.  If  the 
two  contracts  had  been  put  into  two  instruments,  perhaps  the 
vital  difference  between  the  two  contracts  would  have  been  more 
marked  and  more  apparent  to  persons  not  familiar  with  legal  prin* 
ciples  and  the  legal  rules  governing  the  interpretation  of  writings. 
But  to  lawyers  and  to  a  court,  the  Lowell  and  Maine  contract  of 
June,  1887,  embodies  two  distinct  contracts  respecting  two  distinct 
subject-matters,  with  a  certainty  and  clearness  which  would  not  be 
increased  in  the  remotest  degree  if  two  indentures  had  been  used 
instead  of  one,  each  applicable  solely  to  one  of  the  two  distinct 
subject-matters.  My  business  at  the  present  moment  is  with  the 
last  named  of  these  two  contracts, — with  that  contract  between  the 
Lowell  and  the  Maine  which  was  meant  to  relate  to  such  railroad 
property  as  the  Lowell  could  not  dispossess  itself  of  without  the 
assent  of  the  original  owner.  Three  views  of  that  contract  are 
possible  in  its  application  to  the  plaintiff's  road.  One  is,  that  it 
contemplated  and  effected  an  assignment  or  alienation  of  the  plain- 
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tiffs  essential  railroad  franchise  and  the  property  incident  thereto 
from  the  Lowell  to  the  Maine.  But  the  court  cannot  adopt  that 
construction  except  upon  some  compulsion  the  grounds  of  which 
are  not  obvious,  because  it  directly  conflicts  with  the  express 
terms  of  the  contract,  confounds  the  distinction  between  its  two 
subject-matters  which  the  contract  everywhere  makes,  and  totally 
defeats  the  unmistakable  intent  of  the  parties.  The  second  view 
is,  that  under  this  contract  the  Lowell  gives  the  Maine  influence 
over  the  operation  of  the  plaintiff's  road,  for  which  the  Maine  pays 
by  guaranteeing  the  Lowell  against  any  loss  from  such  operation, 
the  actual  possession  and  operation  remaining  all  the  time  in  the 
Lowell.  To  that  it  is  a  possible  objection  that  that  precise  kind 
of  contract  is  novel,  may  not  be  within  the  general  powers  of  the 
two  contracting  corporations,  and  is  not  specially  authorized  by 
any  statute.  If  that  should  turn  out  to  be  so,  still,  while  any 
influence  proven  to  have  been  exercised  by  the  Maine  might  be 
held  to  be  illegitimate,  the  Lowell  would,  nevertheless,  be  left  in 
the  undisturbed  possession  of  the  plaintiff's  road  and  franchise,  and 
there  would  be  no  breach  of  the  Covenant  against  alienation  of  the 
demised  premises. 

The  third  view,  which  I  have  been  urging,  is  not  open  to  the 
objections  to  which  the  other  views  stated  are  liable.  It  does  not 
conflict  with  the  language  of  the  contract,  nor  defeat  the  plain  pur- 
pose of  the  parties,  nor  make  their  mutual  stipulations  ultra  vires. 
On  the  other  hand,  it  accords  with  the  words  the  parties  have 
used,  carries  out  their  manifest  purposes,  and  makes  the  contract 
one  for  which  special  statutory  authority  can  be  vouched.  In  this 
view,  too,  the  contract  is  found  to  be  exactly  such  a  one  as  the 
parties  would  naturally  and  probably  make  under  the  circum- 
stances of  the  situation  in  which  they  were  placed.  On  the  one 
hand,  the  Lowell  could  not  at  once  deliver  the  plaintiff's  road,  but 
had  bound  itself  to  make  reasonable  efforts  to  deliver  and  actually 
to  deliver  the  road  as  soon  as  it  could  lawfully  do  so.  On  the 
other  han;l,  the  Lowell  was  going  out  of  active  railroad  business 
generally,  and,  pending  its  reasonable  efforts  to  deliver  possession 
of  the  plaintiff's  road,  it  could  not  work  it  in  the  ordinary  way 
except  at  great  disadvantage.  But  one  alternative  mode  of  work- 
ing it  in  this  interval  was  open,  and  that  was  by  contracting  with 
and  employing  some  other  railroad  corporation  to  do  the  work. 
That  railroad  corporation  need  not  have  been  the  Boston  &  Maine. 
But,  on  the  other  hand,  there  was  no  objection  to  its  being  the 
Boston  &  Maine  :  it  would  naturally  be  the  Boston  &  Maine,  and 
as  the  Boston  &  Maine  was  under  obligation  to  accept  the  road 
when  the  Lowell  could  deliver  it  under  an  assignment  of  the  plain- 
tiff's lease,  the  Maine  might  properly  insist  that  the  ad  interim 
working  of  the  road  should  not  be  in  strange  or  unfriendly  hands, 
nor  in  any  other  hands  than  its  own. 

We  have,  then,  two  principal  purposes  of  this  contract  definitely 
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established, — first,  that  the  Lowell  should  in  no  way  alienate  the 
plaintiff's  property  and  franchise ;  and  second,  that  pending  the 
reasonable  time  in  which  the  Lowell  should  make  efforts  to  deliver 
the  property  under  an  assignment  of  the  lease,  the  Mainejshould 
work  the  road,  which  working,  as  the  Maine  could  legitimately  do 
it  only  in  one  capacity,  namely,  as  the  agent  of  the  Lowell,  the 
parties  are  to  be  presumed  to  have  intended  should  be  done  by  it 
in  that  Capacity  and  no  other.  To  these  two  chief  purposes  of  the 
contract  its  substantial  provisions  correspond  and  conform.  They 
are  exactly  what  they  might  have  been  expected  to  be  under  the 
circumstances.  It  is  difficult  to  see  how  they  could  be  different. 
For  example:  As  to  the  mode  of  operation  of  the  plaintiff's  road, 
the  parties  had  no  discretion,  the  Lowell  being  bound  to  work  it 
according  to  the  terms  of  the  plaintiff's  lease,  and  being  wholly 
incapable  of  authorizing  the  Maine  to  work  it  in  any  other  way. 
So,  as  to  the  agent's  compensation  for  services:  Circumstances 
are  conceivable  in  which  a  railroad  corporation  would  not  work  a 
road  merely  for  the  profit  it  could  get  out  of  it,  and  in  which,  on 
the  other  hand,  the  owner  of  a  railroad  would  not  consent  to  let 
another  railroad  corporation  work  it  merely  upon  being  indemni- 
fied against  loss.  But  under  the  actual  circumstances  of  the  then 
existing  situation,  it  is  perfectly  plain  that  the  Lowell  could  not 
reasonably  be  expected  to  let  another  railroad  corporation  work 
the  plaintiff's  road  except  under  a  contract  which  secured  it 
against  loss,  because  the  mode  of  operation  might  be  the  very 
thing  which  would  cause  the  loss.  On  the  other  hand,  the  Maine 
could  not  reasonably  be  expected  to  do  any  more  than  indemnify 
the  Lowell  against  loss  on  account  of  the  plaintiff's  road,  because 
the  operation  of  that  road  was  not  necessarily  profitable,  and  had 
not  been  uniformly  profitable  in  the  past.  Hence,  the  contract 
contains  exactly  such  a  bargain  as  the  parties  might  be  expected 
to  make  in  the  circumstances  in  which  they  were  placed — a  bar- 
gain by  which  the  Lowell  on  its  part  was  content  with  immunity 
against  loss  on  account  of  the  plaintiff's  road,  and  by  which  the 
Maine  on  its  part  was  content  to  accept  for  services  a  compensation 
measured  by  the  profit  it  might  be  able  to  make  the  business  yield. 
As  for  the  language  of  the  contract,  I  readily  agree  that  it  was 
not  necessary  formally  to  declare  that  the  Lowell  should  remain 
in  possession  of  the  road  and  should  operate  it.  Its  hiring  of  the 
Maine  to  do  the  work  of  the  plaintiff's  road  would  not  have  dispos- 
sessed the  Lowell  of  the  plaintiff's  railroad  property  and  franchise, 
even  if  that  language  had  not  been  used.  But  the  terms  employed, 
even  if  objectionable  as  surplusage,  are  not  otherwise  harmful. 
They  do  exclude  most  emphatically  all  idea  of  any  attempted 
assignment  or  alienation  of  the  plaintiff's  railroad  franchise  by  the 
Lowell  to  the  Maine.  They  do  not  exclude,  but,  on  the  other 
hand,  are  entirely  consistent  with,  the  purpose  of  the  Lowell  to 
make  the  Maine  its  agent  to  work  the  plaintiff's  road  under  con- 
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tract  as  specially  authorized  by  statute.  On  these  grounds,  and 
because  the  contract  as  thus  interpreted  does  not  violate  any  law 
or  any  other  contract,  but  is  seen  to  be  exactly  such  a  contract  aa 
the  parties,  in  their  then  situation,  would  naturally  and  probably 
make,  the  defendants  confidently  ask  the  judgment  of  the  court 
upon  this  part  of  their  defence.  It  need  not  be  denied  that  the 
contract  offers  opportunities  for  verbal  criticism;  that  specious 
and  supei-ficial  reasoning,  sticking  in  the  bark,  dealing  with  worda 
and  phrases,  and  ignoring  the  purpose  of  the  parties,  may  seem  to 
make  the  contract  of  difficult  or  of  doubtful  interpretation.  But  it 
is  the  province  of  the  court  to  construe  contracts  according  to  the 
spirit  that  makes  alive,  rather  than  according  to  the  letter  which 
kills  ;  to  give  to  their  provisions  such  meaning  and  effect  as,  con- 
sistently with  the  language  employed  and  when  viewed  in  the 
light  of  all  the  surrounding  circumstances,  the  parties  meant  they 
should  have.  The  defendants  ask  for  nothing  more  than  that 
this  contract  be  so  interpreted  and  so  dealt  with  ;  and  if  it  is,  they 
cannot  bring  themselves  to  have  any  fear  of  the  result. 

It  is  argued  that  under  the  Lowell  and  Maine  contract  of  June, 
1887,  as  applied  to  the  plaintiff's  road,  the  Lowell  is  agent  of  the 
Maine,  and  not  the  Maine  of  the  Lowell.  As  the  Maine  gets  all 
discretion,  choice,  and  authority  as  to  the  working  of  the  plaintiff's 
road,  and,  moreover,  takes  all  the  receipts  of  the  road  and  pays 
all  the  LowelFs  bills  on  account  of  it,  the  argument  is,  that  instead 
of  being  agent,  it  is  really  a  substituted  principal.  But  the  rela- 
tion of  principal  and  agent  is  determined  not  by  the  extent,  but 
by  the  source,  of  the  powers  exercised.  A  delegated  authority  may 
be  coextensive  with  the  principal's  entire  authority.  An  attorney 
under  the  most  general  power  is  none  the  less  the  agent  of  his 
constituent,  than  an  attorney  under  a  special  power.  A  man,  as 
agent,  may  have  all  the  power  over  another's  property  or  business- 
that  he  could  have  if  the  property  or  business  were  his  own. 
What  makes  him  agent,  and  not  principal,  is,  that  he  acts  in 
another^s  right,  and  properly  in  another's  name;  that  he  is  liable 
to  account ;  and  that  his  power  will,  sooner  or  later,  terminate. 
The  same   tests  which  determine  the  existence  of  the  relation  of 

Erincipal  and  agent  as  between  individuals,  determine  it  as 
etween  corporations.  The  Maine  is  simply  agent  in  the  working  of 
the  plaintiff's  road,  if  the  powera  it  exercises  to  that  end  belong 
not  to  it,  but  to  the  Lowell ;  if  it  is  bound  to  exercise  them  in  the 
Lowell's  name  and  subject  to  the  latter's  right  to  call  it  to  account ; 
and  if  it  must,  sooner  or  later,  cease  such  exercise.  Further,  the 
Maine  is  none  the  less  an  agent  to  work  the  plaintiff's  road 
because  its  compensation  is  dependent  upon  the  results  of  the 
business — because  the  Lowell  is  to  turn  over  to  it  all  the  receipts- 
of  the  business  on  the  one  hand,  and  it  is  to  discharge  all  the 
Lowell's  liabilities  on  account  of  the  business  on  the  other.  It  is 
exactly  such  a  case  as  if  A,  the  owner  of  a  factory,  were  to  hire  B 
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to  carry  on  the  business,  and,  by  way  of  compensating  B  for 
services,  were  to  agree  that  B  should  have  the  whole  or  a  part  of 
the  profits  of  the  business,  provided,  on  the  other  hand,  he  would 
guarantee  A  against  losses.  The  principle  is  now  settled  by  a  great 
number  of  decisions,  that  under  such  a  contract  B,  notwithstand- 
ing he  bear  the  profit  and  loss,  does  not  become  a  partner  or 
principal  in  the  business,  but  is  simply  an  agent,  whose  compensa- 
tion for  services  is  regulated  by  the  results  of  the  business. 

It  is  argued  that  on  the  defendants'  interpretation  the  Lowell 
and  Maine  contract  of  June,  1887,  in  its  application  to  the  plaintiff's 
road,  operates  like  a  lease,  or  an  assignment  or  subletting  under  a 
lease,  and  vests  in  the  Maine  the  same  possession  of  the  plaintiff's 
road  and  franchise  as  if  it  were  in  possession  as  such  lessee  or  as- 
signee or  sublessee.  That,  under  the  contract  construed  as  the  de- 
fendants say  it  should  be,  the  Maine  gets  a  sort  of  possession — a  pos- 
session enabling  it  to  work  the  plaintiff's  road  as  the  Lowell's  ser- 
vant and  agent — is  not  denied.  But  that  such  possession  is  legally 
the  Lowell's  possession,  and  not  distinct  from  nor  independent  of  it 
— that  it  is  something  radically  different,  both  in  rights  and  responsi- 
bilities, from  the  possession  acquired  by  a  lessee  or  a  lessee's  as- 
signee or  sublessee — ^are  things  the  defendants  believe  they  have 
clearly  shown  in  the  brief  and  argument  already  filed,  and  which 
do  not  therefore  demand  any  further  notice.  As  respects  this 
claim,  however,  and  as  respects  another  of  the  same  character, 
namely,  that  the  plaintiff  sliows  a  breach  of  the  anti-alienation 
covenant  of  the  plaintiff's  lease  whenever  it  shows  any  possession 
of  the  demised  premises  by  the  Maine  of  any  sort  or  kind,  it  is 
respectfully  submitted  that  the  plaintiff's  arguments  in  support  of 
them  only  prove  a  radical  misconception  of  the  real  issue.  For 
example :  It  is  intimated  that  whether  the  Lowell  and  Maine  con- 
tract of  June,  1887,  as  applied  to  the  plaintiff's  road,  amounts  to  an 
assignment  or  alienation  of  the  plaintiff's  road  and  franchise,  is  im- 
material,because, whether  it  does  or  does  not,there  has  been  a  change 
of  possession  within  the  prohibition  of  the  lease.  But  the  truth  is, 
that  the  facts  relied  upon  by  the  plaintiff  as  constituting  such 
change  of  possession  do,  or  do  not,  bring  it  about  according  to  the 
legal  significance  and  character  which  the  contract  impresses  upon 
those  facts.  The  physical  occupation  of  the  plaintiff's  road  detei^ 
mines  nothing.  It  is  in  possession  of  a  body  of  employes  whose 
possession  is  that  of  their  principal,  whoever  that  principal  may 
be.  The  statutes  of  the  state  permit  the  Maine,  or  any  other  rail- 
road corporation,  to  be  interposed  as  general  agent  between  the 
Lowell,  the  lessee  of  the  plaintiff's  road,  and  the  employes  in 
actual  physical  possession  of  it,  and  such  agency  does  not  disturb 
or  prejudice  the  Lowell's  legal  possession.  Hence,  as  the  Maine 
may  be  using  and  working  the  road  in  either  capacity,  wrongfully 
as  assignee  or  sublessee  under  the  plaintiff's  lease  to  the  Lowell, 
rightfully  as  agent  under  contract — as  there  are  no  physical  crite- 
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riaof  the  capacity  in  which  it  is  acting — it  is  to  be  determined 
and  can  be  determined  only  by  the  contract  of  the  parties, — by  the 
sort  of  relation  to  the  plaintiff's  road  in  which  they  meant  to  put 
themselves  and  had  the  power  to  put  themselves.  In  other  words, 
whether  there  has  been  any  change  of  the  legal  possession  of  the 
premises  demised  by  the  plaintiff  to  the  Lowell  in  1884  really  de- 
pends upon  the  Lowell  and  Maine  contract  of  June,  1887.  If  that 
contract,  as  rightly  construed,  means  that  the  Maine  is  to  act  as  the 
Lowell's  agent  for  the  working  of  the  plaintiff's  road,  all  the  facts 
respecting  the  actual  working  of  the  road  are  consistent  with  that 
theory ;  on  the  other  hand,  if  it  means  that  the  Maine  is  to  be  as- 
signee or  alienee  of  the  plaintiff's  lease,  the  same  facts  may,  though 
by  no  means  so  easily,  be  reconciled  with  that  theory. 

It  is  argued  that  the  parties  to  the  Lowell  and  Maine  contract  of 
June,  1887,  as  applied  to  the  plaintiff's  road,  did  not  contemplate  the 
working  of  the  plaintiff's  road  by  the  Maine  as  the  Lowell's  agent 
under  the  statute  expressly  authorizing  such  an  arrangement,  and 
that  if  they  had,  different  and  simpler  and  more  pertinent  terms 
would  have  been  used.  But  parties  are  not  to  be  deprived  of  their 
rights  because  of  the  diffuseness  or  infelicity  of  the  language  cre- 
ating them.  If  their  purpose  is  clear,  the  substantial  provisions  of 
the  contract,  not  the  phraseology  in  which  they  are  couched,  will 
determine  what  the  contract  really  is.  The  purpose  of  the  parties 
not  to  make  any  assignment  or  subletting  under  the  plaintiff's 
lease  to  the  Lowell,  or  any  transfer  of  possession  of  the  demised 
premises,  is  too  plain  to  be  mistaken  or  denied.  In  that  view,  they 
provide  that  the  Lowell  shall  remain  in  possession  and  operate  the 
plaintiff's  road.  In  the  same  view,  they  provide  that  the  franchise 
to  take  tolls  shall  remain  in  the  Lowell,  and  that  it  shall,  in  the  first 
instance,  receive  all  the  earnings  of  the  plaintiff's  road.  In  the 
same  view,  they  provide  that  the  payment  of  all  the  rental  of  every 
kind  shall  continue  to  be  made  by  the  Lowell,  the  Maine  only 
undertaking  to  indemnify  it  against  all  its  expenses  on  account 
thereof.  Then  comes  the  provision  that  the  plaintiff's  road  shall 
be  operated  in  all  respects  under  the  direction  of  the  Maine.  And 
whatever  might  be  the  effect  of  this  provision  if  it  stood  alone,  yet, 
viewed  in  connection  with  the  context,  construed  by  the  light  of 
the  statute  and  of  the  other  provisions  just  referred  to,  there  can 
be,  it  is  submitted,  but  one  result,  namely,  that  the  effect  of  the 
contract  is  not  to  put  the  Lowell  out  of  possession  of  the  demised 
premises  and  put  the  Maine  in,  but  is  simply  to  make  the  Maina 
the  Lowell's  agent  to  work  the  road  in  the  Lawell's  name  and  in 
the  Lowell's  right. 

Clark,  J.  This  is  a  writ  of  entry  brought  by  the  Boston,  Con- 
cord &  Montreal  Railroad  against  the  Boston  &  Maine  Railroad, 
November  29,  1887,  to  recover  possession  of  that  portion  of  its 
railroad  situated  in  the  county  of  Merrimack.    The  plaintiff,  recitr 
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ing  the  transfer  of  its  road  to  the  Boston  &  Lowell  Railroad  by  a 
lease  dated  June  19,  1884,  for  the  term  of  ninety-nine  years,  and 
the  condition  therein  that  the  lessee  should  not  assign  or  under- 
let the  demised  premises,  or  part  with  the  possession  thereof, 
except  with  the  written  consent  of  the  lessor,  alleges  that  on  the 

»  first  day  of  November,  1887,  the  Boston  &  Lowell  Railroad  cor- 
poration, in  violation  of  its  covenants,  and  without  the  written 
consent  of  the  plaintiff  and  without  right,  assigned  the  plaintiff^s 
railroad  and  delivered  the  possession  of  the  same  to  the  defend- 
ant ;  that  the  lease  of  the  plaintiff  to  the  Boston  &  Lowell  Rail- 
road thereby  became  forfeited ;  and  that,  in  accordance  with  its 
provisions,  tlie  plaintiff  entered  upon  the  demised  premises  on  the 
eighteenth  day  of  November,  1887,  for  the  purpose  of  enforcing 
the  forfeiture  and  determining  the  estate  thereby  granted,  but  the 
defendant  refused  and  still  refuses  to  surrender  the  possession 
of  its  railroad  to  the  plaintiff.  The  action  is  founded  upon  an 
alleged  violation  of  the  covenant  not  to  assign,  underlet,  or  part 
with  the  possession  of  the  demised  premises  except  with  the  writ- 
ten consent  of  the  lessor;  and  the  question  is  whether  there  has 
been  such  a  violation  of  that  covenant  as  to  work  a  forfeiture  of 
the  lease. 

No  question  arises  in  this  action  as  to  the  validity  of  the  Boston, 

.  Concord  &  Montreal  lease  to  the  Boston  &  Lowell  Railroad,  or  the 
legality  of  the  transfer  of  the  plaintiff's  railroad  to  the  Boston  & 
Lowell  Railroad  corporation  under  it.  The  action  proceeds  upon 
the  assumption  that  the  Montreal  lease  was  originally  a  valid  con- 
tract; and  the  ground  upon  which  the  plaintiff  now  seeks  to  be 
relieved  from  the  further  operation  of  it  is,  an  alleged  forfeiture  of 
the  demised  estate,  resulting  from  a  violation  of  its  covenants  by 
the  Boston  &  Lowell  Railroad  in  assigning,  underletting,  or  part- 
ing with  the  possession  of  the  plaintiff's  railroad,  by  and  under  a 
contract  of  lease  to  the  Boston  &  Maine  Railroad,  dated  June  22, 
1887,  and  a  transfer  of  the  possession  of  the  property  and  estate 
demised  thereby,  on  the  eleventh  day  of  October,  1887,  to  the 
Boston  &  Maine  Railroad.  The  plaintiff  claims  a  forfeiture  on 
the  ground  that  the  Boston  &  Lowell  Railroad,  by  the  lease  of 
June  22,  1887,  demised  to  the  Boston  &  Maine  Railroad  its  con- 
tract of  lease  of  June  19,  1884,  with  the  Boston,  Concord  &  Mont- 
real Railroad,  and  that  the  execution  of  the  lease  of  June  22, 
1887,  to  the  Boston  &  Maine  was  of  itself  an  assignment  of  the 
plaintiff's  road  and  a  violation  of  the  covenants  of  the  Montreal 
lease;  and  that  the  Boston  &  Lowell  Railroad  corporation  have 
parted  with  the  possession  of  the  plaintiff's  railroad  to  the  Boston 
&  Maine  Railroad. 

The  Montreal  lease  provides  that  the  lessora  may  enter  and  deter- 
mine the  estate  thereby  granted  in  case  of  a  breach  of  any  of  its 
covenants ;  and  the  covenant  for  a  violation  of  which  a  forfeiture  is 
claimed  is  as  follows :  "  Said  second  party  [Boston  &  Lowell  Rail- 
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road]  covenants  and  agrees  that  it  will  not  assign  or  underlet  the 
premises  hereby  demised,  or  part  with  the  possession  thereof, 
except  with  the  written  consent  of  the  first  party  "  (Boston,  Con- 
cord &  Montreal  Railroad). 

The  provisions  of  the  Maine  lease  of  June  22, 1887,  bearing  upon 
the  question  under  consideration,  are  the  following:  "The  lessor 
[Boston  &  Lowell  Railroad]  doth  grant,  demise,  and  lease  unto 
the  lessee  [Boston  '&  Maine  Railroad],  its  successors  and  assigns, 
its  railroad  and  railroad  property  of  every  description,  .  .  . 
and  all  rights,  franchises,  easements,  privileges,  and  appurtenances 
thereto  belonging,  together  with  the  right  to  demand  and  receive 
all  tolls,  rent,  revenue,  income,  and  profits  of  the  demised  prem- 
ises, including  also  therein  all  the  right,  title,  and  interest  of  the 
lessor  in  and  to  any  and  all  railroads  operated  by  it,  under  lease  or 
otherwise,  so  far  as  the  same  are  assignable  or  transferable  by 
the  lessor  without  violation  of  law  or  of  agreement,  but  not  other- 
wise; and  in  and  to  any  bonds,  obligations,  and  contracts  of  or 
with  other  railroads,  corporations,  or  individuals,  and  all  income 
or  other  advantages  and  benefits  to  be  derived  therefrom  .  .  ; 
hereby  assigning  and  transferring  unto  the  lessee,  subject  to  all 
legal  obligations  and  incumbrances  thereon,  all  its  railroad,  rail- 
road property,  franchises,  and  assets  of  every  description,  except  as 
above  stated. 

"The  lessee  shall  pay  all  operating  expenses  of  the  lessor,  and 
of  all  railroads  of  which  it  shall  come  into  possession,  or  which  it 
shall  operate  under  and  by  virtue  of  this  instrument,  there  being 
included  therein  as  part  thereof  all  repairs  and  renewals;  all 
expenditures  arising  out  of  any  contract,  obligation,  business,  neg- 
ligence or  misfeasance,  or  however  otherwise  arising,  and  whether 
the  liability  for  the  same  now  exists  or  be  hereafter  created,  in  any 
way  connected  with  the  use  and  operation  of  the  demised  prem- 
ises, or  of  railroads  operated  by  the  lessee  or  lessor  as  herein  pro- 
vided, and  including  damages  to  persons  or  property  .  .  .  The 
lessee  shall  pay,  as  the  same  become  due,  the  rentals  of  all  rail- 
roads of  which  it  shall  come  into  possession,  or  which  it  shall  op- 
erate under  and  by  virtue  of  this  instrument,  during  the  continu- 
ance of  this  lease,  and  of  all  roads  leased  to  the  lessor  according  to 
the  terms  of  the  several  leases,  and  the  interest  on  the  indebted- 
ness of  the  lessor,  and  on  the  indebtedness  of  all  roads  leased  or 
operated  by  the  lessor  which  this  lessor  is  under  obligation  to  pay, 
a  schedule  whereof  is  hereto  annexed     .     .     . 

"  The  lessor  covenants  that  if  it  be  found  impracticable  to  at 
once  deliver  immediate  possession  of  any  railroad  leased  or  op- 
erated by  it  at  the  inception  of  this  lease,  by  reason  of  any  agree- 
ment to  the  contrary  or  other  reason,  it  will  use  all  reasonable 
efforts  to  deliver,  and  will  deliver,  possession  thereof  as  soon  as 
practicable.  The  lessor  shall,  meanwhile,  continue  in  the  posses- 
sion of  such  railroad,  and,  under  the  direction  of  the  lessee  in  all 
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respects,  shall  continue  to  use  and  operate  the  same  under  its 
contract  with  the  company  owning  the  same,  and  to  pay  the  rental 
or  other  consideration  agreed  to  be  paid  for  the  use  of  the  same, 
and  to  receive  the  earnings  thereof,  but  shall  immediately  tmnsfer 
and  pay  over  all  such  earnings  to  the  lessee  to  its  own  use,  which, 
in  consideration  thereof,  shall  reimburse  the  lessor  for  all  expen- 
ditures, and  indemnify  and  hold  it  harmless  against  all  costs, 
claims,  and  liabilities  arising  out  of  the  lessor's  possession  and 
operation  of  said  railroad,  or  under  and  by  virtue  of  its  lease  or 
other  contract  for  operating  the  same. 

^^  The  lessee  shall  use  and  operate  the  railroads  and  properties 
herein  demised,  in  accordance  with  the  charter  of  the  lessor,  and 
of  the  several  corporations  whose  roads  are  so  operated  .  .  ; 
shall  furnish  all  cars,  engines,  rolling-stock,  and  equipment  of 
every  description  required,  in  addition  to  the  like  property  hereby 
demised,  for  the  due  operation  of  the  railroads  operated  under  and 
by  virtue  of  this  lease;  shall  observe  and  perform  all  the  provi- 
sions of  contracts  of  the  lessor  with  railroads  now  leased  or  oper- 
ated by  it,  under  the  provisions  of  this  indenture     .     .     ." 

An  examination  of  these  provisions  of  the  Maine  lease  and  of 
the  whole  instrument  does  not  admit  of  a  reasonable  doubt  that 
the  intention  of  the  parties  was  to  transfer  all  the  interest  of  the 
Boston  &  Lowell  corporation  in  its  railroad  and  railroad  prop- 
erty, and  the  practical  operation,  management,  and  control  of  the 
same,  to  the  Boston  &  Maine  Railroad.  It  is  conceded  that  the 
lease  went  into  actual  operation  October  11,  1887,  and  that  the 
Maine  and  Lowell  corporations  have  since  been  acting  under  it. 
Upon  these  facts  the  question  of  the  forfeiture  of  the  Montreal 
lease  is  not  a  difficult  one. 

The  provision  in  the  Montreal  lease  that  the  Lowell  corpora- 
tion should  not  assign,  underlet,  or  part  with  the  possession  of  the 
demised  premises,  except  with  the  written  consent  of  the  lessor,  was 
designed  to  secure  a  personal  performance  of  its  covenants  by 
the  Lowell  corporation.  The  lessor  had  the  right  to  choose  their 
tenant,  and,  whatever  may  have  been  its  purpose  in  doing  it,  the 
conclusion  is  irresistible  that  the  stipulation  against  assigning, 
underletting,  or  parting  with  the  possession  of  the  demised  prem- 
ises was  inserted  in  the  lease  to  secure  the  exercise  of  the  per- 
sonal integrity,  discretion,  and  judgment  of  the  lessee  in  shaping 
the  policy  and  controlling  the  management  and  operation  of  the 
road.  The  language  of  the  lease  is  susceptible  of  no  other  reason- 
able interpretation. 

By  the  Maine  contract  of  June  22,  1887,  the  Lowell  corpora- 
tion leased  its  railroad  and  railroad  property  to  the  Boston  & 
Maine  Railroad,  and  agreed  to  continue  in  the  possession  of  the 
Montreal  road,  which  it  could  not  lawfully  lease,  and  to  use 
and  operate  it  under  its  Montreal  lease,  in  all  respects  under  the 
direction  of  the  Maine  corporation.     Nothing  was  done  under  the 
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Maine  contract  until  October  11,  1887,  when  the  Boston  &  Maine 
corporation  took  possession  of  the  property  leased  to  it  by  the 
Lowell  company,  and  the  lease  went  into  operation.  Since  then 
the  Lowell  company  claims  to  have  operated  the  Montreal  road, — 
presumably  according  to  its  agreement  with  the  Maine  corpora- 
tion. There  is  no  evidence  or  claim  that  it  has  operated  it  in 
violation  of  the  terms  of  the  Maine  contract.  But  it  is  entirely 
immaterial  whether  the  Maine  corporation  has  exercised  any 
actual  control  over  the  management  and  operation  of  the  Montreal 
road,  or  that  the  Lowell  company  has  operated  it  without  con- 
sulting the  Maine  corporation.  If  the  fact  is  so,  it  is  merely  evi- 
dence that  the  management  of  the  Lowell  company  has  been  sat- 
isfactory to  the  Boston  &  Maine.  Whenever  the  Maine  corpora- 
tion chooses  to  interfere  or  exercise  active  control,  the  Lowell  is 
bound  to  obey.     It  may  interfere  at  any  moment. 

The  Lowell  company  has  voluntarily  parted  with  its  power  to 
control  the  operation  of  the  Montreal  road,  and  has  become  the 
agent  and  servant  of  the  Boston  &  Maine  Railroad,  and  its  pos- 
session is  the  possession  of  the  Maine  corporation.  This,  in  spirit 
and  in  substance,  is  a  breach  of  the  covenant  of  the  Montreal  lease 
and  a  forfeiture  of.  the  estate  granted  by  it.  If  the  condition 
of  the  Montreal  lease  had  been  in  terms,  as  it  is  in  legal  effect, . 
that  the  lessee  should  not  assign,  underlet,  or  part  with  the  pos- 
session of  the  Montreal  road  to  the  Boston  &  IVIaine  Railroad  Uor- 
poration,  it  would  not  admit  of  a  question  that  the  execution  and 
operation  of  the  Maine  contract  of  lease  was  a  violation  of  that 
condition. 

Carpenter,  J.  By  the  first  lease,  the  plaintiff  (the  Montreal 
company)  conveyed  its  railroad  to  the  Lowell  for  the  term  of  99 
years  from  June  1,  1884.  The  second  lease,  made  by  the  Lowell 
to  the  Maine,  and  dated  June  22,  1887,  is  for  the  term  of  99  years 
from  April  1,  1887.  In  the  first  lease  the  Lowell  covenanted  that 
it  would  operate  the  plaintiff's  road  during  the  term,  and  would 
not  assign  or  underlet  it,  or  part  with  the  possession  of  it,  except 
with  the  plaintiff's  written  consent ;  and  that  if  the  Lowell  vio- 
lated any  of  its  covenants,  the  plaintiff  might  enter  upon  and  take 
possession  of  the  road,  and  thereby  determine  the  Lowell's  estate 
therein. 

In  the  first  article  of  the  second  lease  the  Lowell  conveved  its 
own  road  and  all  roads  leased  to  it,  so  far  as  they  were  assignable 
without  violation  of  law  or  of  agreement,  and  the  Maine  agreed  to 
pay  the  rent  of  all  roads  leased  to  the  Lowell.  By  this  agree- 
ment, read  as  it  must  be  with  the  second  article  and  the  rest  of 
the  instrument,  the  Maine  bound  itself  to  pay  the  rent  of  all  roads 
leased  to  the  Lowell,  whether  they  were  assignable  or  not. 

The  second  article  is  as  follows : 

"The  lessor  covenants  that  if  it  be  found  impracticable  to  at 
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once  deliver  immediate  possession  of  any  railroad  leased  or  oper- 
ated by  it  at  the  inception  of  this  lease,  by  reason  of  any  agree- 
ment to  the  contrary  or  other  reason,  it  will  use  all  reasonable 
efforts  to  deliver,  and  will  deliver,  possession  thereof  as  soon  as 
practicable.  The  lessor  shall  meanwhile  continue  in  the  posses- 
sion of  such  railroad,  and,  under  the  direction  of  the  lessee  in 
all  respects,  shall  continue  to  use  and  operate  the  same  under 
its  contract  with  the  company  owning  the  same,  and  to  pay  the 
rental  or  other  consideration  agreed  to  be  paid  for  the  use  of  the 
same,  and  to  receive  the  earnings  thereof ;  but  shall  immediately 
transfer  and  pay  over  all  such  earnings  to  the  lessee  to  its  own 
use,  which  in  consideration  thereof  shall  reimburse  the  lessor  for 
all  expenditures,  and  indemnify  and  hold  it  harmless  against  all 
costs,  claims,  and  liabilities  arising  out  of  the  lessor's  possession 
and  operation  of  said  railroad,  or  under  and  by  virtue  of  its  lease 
or  other  contract  for  operating  tiie  same/' 

This  contract  was  made  without  the  plaintiff's  consent,  and  the 
performance  of  it  by  the  Lowell  and  the  Maine  was  begun  Octo- 
ber 11,  1887.  Thereupon  the  plaintiff,  having  duly  asserted  its 
right  of  forfeiture  by  entering  upon  and  taking  possession  of  its 
road  so  far  as  it  could  without  personal  violence,  properly  brought 
against  the  Maine  this  real  action  (  Walker  v.  Walker,  63  N.  H. 
321),  in  which,  by  agreement,  the  Lowell  has  been  joined  as  a 
defendant. 

No  special  plea  has  been  filed,  and  by  the  ninth  rule  of  court 
(56  N,  H.  581,  582),  in  the  absence  of  such  plea,  the  case  would 
be  tried  on  the  general  issue.  Under  this  plea  the  plaintiff  would 
be  entitled  to  judgment  against  both  defendants  on  the  first  count, 
because  the  only  estate  claimed  by  either  of  them  is  one  for  years 
and  not  a  freehold.  The  plaintiff  would  also  be  entitled  to  judg- 
ment against  the  Maine,  because  by  the  plea  of  nul  disseisin  that 
corporation  would  admit  itself  in  possession  (^Fletcher  v.  Chamber- 
lin^  61  N.  H.  438,  470),  and  thereby  admit  a  violation  of  the 
Lowell's  covenant  against  a  change  of  possession.  But  defective 
pleading  may  be  amended.  The  parties  understood  that  no 
question  was  to  be  raised  on  the  want  of  special  pleas,  and  that 
the  answer  of  each  defendant  to  the  second  bill  in  equity  was  to 
be  treated  as  its  plea  to  this  action.  Though  such  a  practice  is 
irregular  and  not  approved,  the  case  is  considered  and  decided  as 
if  the  material  facts  stated  in  the  answers  were  properly  and 
formally  pleaded. 

Each  defendant  admits  the  execution  of  the  second  lease,  and 
makes  a  copy  a  part  of  its  answer.  The  Maine  denies  that  before 
"October  11, 1887,  it  managed  and  controlled  the  .  .  .  Lowell 
.  .  .  corporation,  or  any  part  thereof;  or  any  of  its  leased  lines 
including  the  plaintiff's  railroads;  that  after  October  11,  1887,  it 
operated  or  continued  to  operate  the  roads  of  the  plaintiff,  except 
as  hereinafter  alleged  and  stated;"  and  alleges  that  the  Lowell, 
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"pursuant  to  the  covenants  of  its  lease  to  the  defendant  of  June 
22,  1887  [the  second  lease],  has  remained  in  possession  thereof, 
and  operated  the  same  in  all  respects  conformably  to  said  contract." 
The  Lowell  alleges  that  "  it  did  not  and  never  has  assigned,  or 
underlet,  or  parted  with  the  possession  of  the  premises  demised  to 
it  by  the  plaintiflf,  .  .  .  either  to  the  .  .  .  Maine  .  .  . 
or  to  any. other  corporation  or  person,  and  has  not  parted  with 
the  control  thereof,  but  still  possesses,  operates,  and  controls  the 
same  in  accordance  with  the  provisions  of  "  the  first  lease ;  but 
does  not  deny,  and  by  not  denying  admits,  the  performance  of  its 
covenants  in  the  second  lease  after  October  11,  1887,  as  averred 
by  the  Maine.  Both  defendants  distinctly  present  the  exact  issue 
to  be  tried.  They  say  that  the  Lowell,  by  making  and  perform- 
ing its  contract  with  the  Maine,  has  not  assigned,  underlet,  or 
parted  with  the  possession  of  the  demised  premises.  And  they 
maintain  in  argument,  as  they  aver  in  their  answers,  that  the 
Lowell,  though  it  uses  and  operates  the  plaintiff's  road  under  the 
direction  in  all  respects  of  the  Maine,  for  the  Maine's  exclusive 
benefit,  "still  possesses,  opemtes,  and  controls  the  same  in  accord- 
ance with  the  provisions  of  said  lease  "  from  the  plaintiff.  They 
present  the  question  whether  a  performance  of  the  second  lease  is 
a  violation  of  the  first. 

Did  the  Lowell,  by  making  and  performing  the  stipulations  of 
the  second  lease,  break  its  covenant  not  to  assign  the  demised 
premises  or  its  covenant  not  to  part  with  the  possession?  It 
might  part  with,  and  the  Maine  might  take  possession  of,  the 
plaintiff's  road  without  a  legal  assignment.  West  v.  Dohb^  L.  R.  5 
Q.  B.  460 ;  Quackenboss  v.  Clarke^  12  Wend.  555.  It  might 
make  an  assignment  without  parting  with  the  possession.  Mo- 
Murphy  V.  Minot,  4  N.  H.  251 ;  White  v.  Hunt,  L.  R.  6  Exch.  32; 
Corporation  of  Bristol  v.  Westcott,  12  Ch.  Div.  461 ;  Williams  v. 
Bosanquet,  1  B.  &  B.  238 ;  Church  v.  Brown,  16  Ves.  265. 

The  plaintiff's  object  in  requiring  the  Lowell  to  covenant 
against  alienating  or  parting  with  the  possession  of  its  road  was 
legitimate.  A  faithful  performance  of  the  covenant  might  be  of 
great  value,  and  its  non-performance  a  great  injury,  to  the  plain- 
tiff. The  parties  agreed  that  the  plaintiff  should  have,  as  security 
for  its  performance,  the  property  leased.  Whether  the  plaintiff  is 
in  fact  injured  by  a  violation  of  the  covenant  is  not  in  this  case 
material. 

By  the  common  law  leases  for  years  were  forfeited  if  the  tenant 
disaffirmed  the  lessor's  title,  claimed  a  greater  estate  than  he  was 
entitled  to,  or  aliened  in  fee.  4  Kent  106 ;  2  Bla.  Com.  274,  276; 
Bac.  Abr.,  Leases  T.,  2;  Be  Lancey  v.  G-anon^,  9  N.  Y.  9.  The  cove- 
nants of  a  lessee,  and  provisos  for  a  reentry  upon  a  breach  of  them, 
are,  like  other  contracts,  to  be  construed  fairly  and  without  favor  to 
either  party.  A  strained  and  forced  interpretation  is  not  to  be  given 
them  in  order  to  defeat  their  object.     The  intention  of  the  parties, 


Digitized  byCjOOQlC 


452  RAILROAD  v.  RAILROADS.  [Merrimack, 

as  expressed  by  the  language  of  the  whole  instrument,  is  to  be 
found  and  enforced.  Davis  v.  Elnam^  1  M,  &  M.  189 ;  Q-oodtitle 
V.  Saville,  16  East  87,  95,  96 ;  Croft  v.  Lumley,  6  H.  L.  Ca.  672, 
693 ;  Corporation  of  Bristol  v.  Westcott^  12  Ch.  D.  461 ;  Hayne 
V.  Cummings,  16  C.  B.  N.  S.  421, 427 ;  Doe  v.  Keeling,  1  M.  &  S.  95 ; 
Roe  V.  Sales,  1  M.  &  S.  297  ;  Doe  v.  Spry,  1  B.  &  Al.  617 ;  Oer- 
man  v.  Chapman,  7  Ch.  D.  271  ;  Bishop  of  St,  Albans  v.  Battersbyy 
3  Q.  B.  D.  869,  362 ;   Whitwell  v.  Harris,  106  Mass.  632,  537. 

Technical  terms  or  special  words  are  not  necessary  to  an  assign- 
ment ;  any  language  which  shows  the  intention  of  the  parties  to 
transfer  the  property  from  one  to  the  other  is  sufficient.  The 
form  of  the  instrument  is  immaterial.  If  it  lias  the  legal  effect  to 
pass  to  another  tlie  lessee's  interest  in  the  whole  or  in  any  part 
of  the  demised  premises  for  his  entire  term  or  the  remainder  of  his 
term,  it  is  an  assignment.  An  under-lease  for  the  whole  term  is 
an  assignment.  Hicks  v.  Downi7ig,  1  Ld.  Raym.  99 ;  Beardman 
V.  Wilson,  L.  R.  4  C.  P.  57  ;  Bedford  v.  Terhune,  30  N.  Y.  463. 
Although  by  the  under-lease  a  rent  exceeding  the  original  rent  is 
reserved,  and  it  is  expressly  stipulated  that  the  so  called  under- 
tenant shall  hold  as  the  tenant  of  his  grantor,  he  is  nevertheless 
in  law  the  tenant  of  the  original  lessor.  Wollaston  v.  Hakewill^ 
3  M.  &  G.  297,  322,  323 ;  Parmenter  v.  Webber,  8  Taunt.  393 ; 
Bac.  Abr.,  Leases,  I,  3.  A  lessee's  grant  of  all  his  interest  in  the 
whole  or  in  a  part  of  the  premises  is  an  assignment.  Dartmouth 
College  v.  Clough,  8  N.  H.  22,  29;  Trustees  v.  Streeter,  64  N.  H. 
106 ;  Com.  Dig.,  Condition  E.  A  lessee  of  one  hundred  acres,  on 
condition  that  he  shall  not  assign,  can  no  more  convey  one  acre 
without  breaking  the  condition  than  he  can  ninety-nine  or  one 
hundred  acres.  His  grant  of  ninety-nine  and  ninety-nine  one 
hundredths  acres  is  no  more  a  breach  than  his  grant  of  one  hun- 
dredth of  an  acre.  If  A  is  bound  not  to  alien  a  manor,  his  aliena- 
tion of  one  acre,  parcel  of  it,  is  a  breach.  Vin.  Abr.,  Condition, 
U,  a.  25.  ^'If  a  lessee,  by  any  instrument  whatever,  whether 
reserving  conditions  or  not,  parts  with  his  entire  interest,  he  has 
made  a  complete  assignment ;  if  he  has  ti-ansf erred  his  interest  in 
apart  of  the  premises,  he  has  made  an  assignment  pro  tanto,'* 
Woodhull  V.  Rosenthal,  61  N.  Y.  383,  391 ;  Com.  Dig.,  Debt  E  ; 
Cro.  Jac.  411 ;  Palmer  v.  Edwards,  1  Doug.  187,  note;  Wollaston  v. 
Hakeivill,  supra.  It  is  not  material  that  all  the  plaintiflE's  fran- 
chises were  not  conveyed  by  the  Lowell  to  the  Maine,  if  such  is 
the  fact.  It  is  enough  if  any  one  of  them  or  any  part  of  the 
plaintiff *s  property  was  conveyed.  Nor  is  it  material  to  the  pres- 
ent questions  whether  the  plaintiff's  franchises  are  the  principal 
thing  of  which  its  lands  and  chattels  are  inseparable  incidents,  or 
whether  the  tangible  property  is  the  principal  to  which  the  fran- 
chises are  incident. 

Whether  the  performance  of  the  second  lease  in  legal  effect  con- 
veys to  the  Maine  the  franchises  and  property  of  the  plaintiff,  or 
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any  part  of  them,  or  the  possession  of  the  property,  is  a  question 
to  be  determined  on  a  consideration  not  merely  of  the  granting  or 
other  single  clause  of  the  lease,  but  of  all  the  provisions  relating  to 
the  subject.  The  plaintiff's  road  is  not  formally  assigned  to  the 
Maine.  On  the  contrary,  it  is  excepted  from  the  operation  of  the 
granting  clause.  But  the  plaintiff's  franchises  and  property  ^^  after 
being  taken  out  of  the  category  of  things  conveyed  .  .  .  are 
then  separately  de^tlt  with  in  a  special  clause  of  the  contract.''  By 
the  literal  terms  of  this  clause  (the  second  article)  the  Lowell 
covenants  that  it  will  give  to  the  Maine  and  that  the  Maine  shall 
have  the  plaintiff's  franchise  of  using,  controlling,  and  operating 
the  Montreal.  The  covenant  that  the  Lowell  shall  "  use  and  oper- 
ate" the  road  "under  the  direction  of  the  lessee  in  all  respects  is 
an  express  agreement  that  the  Maine  shall  use  and  operate  it 
through  the  instrumentality  of  the  Lowell  as  a  servant,  agent,  or 
general  manager.  In  the  performance  of  their  contract  the  Maine 
IS  the  master,  the  Lowell  the  subordinate.  In  the  absence  of  any 
question  of  estoppel,  the  Lowell  is  not,  and  the  Maine  is,  respon- 
sible to  employes  with  notice  of  the  situation  for  their  pay,  to 
patrons  and  others  for  negligent  injuries,  and  to  the  state  for  the 
performance  of  all  the  requirements  of  law  relating  to  railroads. 
.The  Lowell  is  no  more  answerable  in  these  particulars  than  any  indi- 
vidual superintendent  or  general  manager.  Aldrich  v.  Palmer j  de- 
cided in  Grafton  county,  December,  1860,  and  not  reported  (for  the 
head  note,  see  24  Monthly  Law  Rep.  82) ;  Stone  v.  Cartwright^  6 
T.  R.  411 ;  Sto.  Ag.,  ««.  261,  263,  313 ;  Brown  v.  Rundlett,  15  N.  H. 
360 ;  Sleeper  v.  Weymouth,  26  N.  H.  34,  88.  It  has  no  legal  inter- 
est in  the  earnings :  every  dollar  of  them  is  the  property  of  the 
Maine.  If  the  Lowell  can  maintain  an  action  to  recover  moneys 
due  for  freight,  or  funds  in  the  hands  of  an  employ^  or  agent,  a 
release  by  the  Maine  would  be  a  good  defence.  Whatever  money 
the  Lowell  receives,  it  is  bound  to  pay  over  to  the  Maine  "  imme- 
diately." It  has  no  lien.  Stillings  v.  -Gibson,  68  N.  H.  1.  In 
literal  and  explicit  words,  the  Lowell  agrees  to  give,  and  by  perform- 
ing the  agreement  does  give,  to  the  Maine  the  plaintiff's  franchise  of 
taking  and  receiving  all  the  tolls — the  gross  receipts  from  the 
business  of  the  road — to  be  held  by  the  Maine  for  its  exclusive 
benefit.  It  is  not  material  that  they  are  received  by  the  Maine 
through  the  hands  of  the  Lowell  as  an  intermediary.  If  the  road 
were  discontinued,  or  ceased  to  be  a  source  of  income,  the  Lowell 
would  lose  nothing.  Until  1983  the  entire  loss  would  fall  on  the 
Maine.  The  gift  is  not  of  such  net  profits  as  the  Lowell  by  its 
management  may  realize,  but  of  the  gross  tolls, — all  the  moneys 
that  may  be  obtained  by  the  use  and  operation  of  the  property  • 
"under  the  direction  of  the  lessee  in  all  respects,"  during  the 
entire  remainder  of  the  Lowell's  term.  This  is  an  assignment. 
By  it  the  entire  beneficial  interest  of  the  Lowell  in  the  plaintiff's 
property  is  conveyed  to  the  Maine.     By  the  grant  of  the  profits  of 
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land,  "  the  whole  land  itselfe  doth  passe ;  for  what  is  the  land  but 
the  profits  thereof  ?"  Co.  Lit.  4,  b,  A  devise  of  the  use  and  income 
of  land  is  a  devise  of  the  land  itself.  McClure  v.  Melendy^  44  N.  H. 
469 ;  Wood  v.  ariffin,  46  N.  H.  280,  234.  The  Lowell's  subsequent 
grantee  of  all  its  right,  title,  and  interest  in  the  plaintiffs  road  would 
take  nothing  of  value,  assuming  that  by  the  grant  he  would  acquire 
the  possession  of  the  road  and  the  Lowell's  right  to  use  and  oper- 
ate it  under  the  direction  of  the  Maine.  The  naked  possession  of 
the  road,  with  the  barren  right  to  operate  it  under  the  direction, 
and  for  the  benefit  of  another,  is  worthless.  Its  value  is  in  the 
right  to  control  the  management  and  take  the  usufruct  of  the 
property,  in  the  possession  of  whomsoever  it  may  be  and  by  whom- 
soever it  may  be  operated. 

By  the  covenants  of  the  second  lease  and  the  performance  of 
them,  the  relation  of  principal  and  agent  is  established  between  the 
Lowell  and  the  Maine.  If  the  Lowell  is  the  agent  of  the  Maine, 
there  is  a  forfeiture  by  assignment  of  title  and  of  possession ;  it  is 
not  possible  in  law,  or  in  fact,  for  the  Lowell  to  hold  and  operate 
the  plaintiffs  road  as  the  plaintiff's  tenant  according  to  the  terms 
of  the  first  lease,  and  also  as  the  Maine's  agent  according  to  the 
terms  of  the  second.  The  question  is.  Which  one  is  the  other's 
agent?  The  defendants  say  the  plaintiffs  railroad  was  excepted 
from  the  granting  clause  of  the  lease,  because  they  "  knew  that 
any  assignment  or  subletting  or  alienation  "  of  the  plaintiffs  "  fran- 
chises would  cause  serious  trouble  and  mischief  for  all  parties  con- 
cerned," and  this  was  "  the  exact  thing  "  they  "  meant  to  avoid ; " 
they  knew  "  a  contract  by  one  railroad  corporation  with  another  for 
the  exclusive  use  of  another's  road  could  not  be  anything  but  a 
lease ;"  they  knew  "  the  indisputable  rule  of  law  .  .  .  that  what- 
ever may  be  the  rights  of  the  principal  and  agent  inter  aese,  as  against 
all  the  world  the  agent's  possession  is  always,  and  for  all  purposes, 
the  principal's  possession,"  but  that  as  the  Lowell  could  not  exer- 
cise the  plaintiff's  franchises  except  through  agents,  it  might 
without  assigning  or  parting  with  the  possession  of  the  road 
employ  any  person  or  qualified  corporation — might  employ  the 
Maine — ^as  its  agent  to  do  its  work ;  therefore  they  say,  that  in  the 
use  and  operation  of  the  plaintiff's  road  they  must  have  intended 
to  make  the  Maine  the  Lowell's  agent;  they  could  not  have 
intended  to  make  the  Maine  the  principal  and  the  Lowell  the 
agent,  for  that  arrangement  would  effectuate  both  a  transfer  of  the 
title  and  a  change  of  the  possession ;  the  legal  effect  of  the  contract 
is  to  ''  make  the  Maine  the  Lowell's  agent  to  work  the  road  in  the 
Lowell's  name  and  in  the  Lowell's  right,"  and  by  the  stipulation 
that  the  plaintiff's  road  shall  be  operated  by  the  Lowell  under  the 
direction  in  all  respects  of  the  Maine,  they  meant,  and  their  language 
must  be  construed  to  mean,  that  it  shall  be  operated  by  the  Maine 
under  the  direction  in  all  respects  of  the  Lowell. 

By  their  contract  the  Maine  controls  the  use  and  operation  of 
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the  plaintiff's  road,  takes  all  the  profit,  and  bears  all  the  loss  and 
responsibility  of  the  business,— is.  in  fact,  the  master ;  the  Lowell 
operates  the  road  under  the  control  and  direction  of  the  Maine, 
has  no  part  in  the  profit  or  loss,  and  no  interest  in  the  business, — 
is,  in  fact,  the  servant.  To  style  the  Lowell  master  or  principal 
and  the  Maine  servant  or  agent,  if  in  any  conceivable  view  permis- 
sible, subserves  no  useful  purpose  here.  The  legal  relations  of  the 
parties  are  not  changed  by  the  misnomer.  To  say  that  A,  who  has 
authority  to  direct  and  control  B  in  operating  a  railroad  for  A's  exclu- 
sive benefit  is  B's  servant  and  agent  in  the  operation  of  the  road,  is 
to  use  language  in  a  sense  unknown  to  the  law  or  in  business. 

The  Maine  and  the  Lowell  intended  that  the  plaintiff's  property 
should  be  conveyed  in  fact,  but  not  in  law ;  that  it  should  pass, 
but  be  held'  not  to  pass.  To  see  if  by  some  peculiarity  of  judicial 
interpretation  in  New  Hampshire  their  purpose  can  be  accom- 
plished; they  say.  The  Montreal  road  is  excepted  from  the 
operation  of  this  agreement,  but  shall  be  controlled,  used,  operated, 
and  enjoyed  by  the  Maine  in  all  respects  as  if  it  were  included 
herein,  except  that  the  Maine's  orders  shall  be  transmitted  through 
the  Lowell.  It  is  as  if  they  had  said,  concerning  the  entire 
contract.  This  instrument  is  not  and  shall  not  be  construed  to  be 
a  lease.     Burke  v.  Railroad,  61  N.  H.  160,  167,  243. 

The  Lowell  "  doth  grant,  demise,  and  lease  "  its  assignable  roads 
to  the  Maine.  A  further  provision,  that  ''•  the  Lowell  doth  also 
grant,  demise,  and  lease  its  non-assignable  roads  to  the  Maine," 
would  have  been  equivalent  to  a  notice  of  readiness  to  surrender 
them  to  their  owners  without  controversy.  Concerning  those 
roads,  the  instrument  was  so  drawn  as  to  raise  the  question  whether 
the  Lowell  would  "  assign  '*  them,  *'  or  part  with  the  possession 
thereof,"  by  performing  an  agreement  to  become  the  Maine's 
indemnified  servant  thereon,  holding  and  operating  them  under  the 
Maine's  orders  and  paying  all  the  earnings  to  the  Maine.  Instead 
of  *'doth  grant,  demise,  and  lease,"  or  other  ordinary  terms  of  con- 
veyance signifying  a  present  assignment  of  those  roads  completed 
by  delivery  of  the  writing,  the  Loweirs  possession  of  them  and 
interest  in  them  were  disposed  of  by  an  executory  contract  in  the 
future  tense.  The  Lowell  shall  enter  the  service  of  the  Maine  as 
holder  and  operator  of  the  Lowell's  non-assignable  roads  under  the 
direction  of  the  Maine  in  all  respects,  and  shall  pay  all  the 
earnings  to  the  Maine  ;  the  Maine  shall  pay  the  rents  and  expenses, 
and  shall  indemnify  the  Lowell  and  hold  it  harmless. 

The  effect  of  the  Lowell's  covenants  in  the  fii-st  lease  cannot  be 
avoided  by  a  circuity  of  language  or  other  verbal  device  in  the 
second.  To  hold  that  the  performance  of  the  agreement,  that  the 
Maine  shall  exercise  the  plaintiff's  franchise  to  control  the  use  and 
operation  of  the  road  and  shall  receive  and  hold  the  tolls  for  its 
exclusive  benefit  during  the  entire  remainder  of  the  Lowell's  term, 
is  not  a  breach  of  the  covenant  against  assignment,  is  to  fritter 
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away  the  covenant  and  make  it  worthless.  Varley  v.  Coppard^  L. 
R.  7  C.  P.  605,  507.  The  purpose  of  the  condition  against 
assignment  is  defeated.  The  provision  might  as  well  have  been 
omitted.  It  has  no  substantial  eflfect.  What  it  forbids  in  form,  it 
permits  in  substance.  Doe  v.  Carter^  8  T.  R.  800 ;  Doe  v.  Rawke^ 
2  East  481 ;  Davis  v.  Eham^  1  M.  &  M.  189;  Jack%on  v.  Corliss^ 
7  Johns.  531 ;  Jackson  v.  Silvernail^  15  Johns.  278 ;  Jackson  ▼. 
Kipp,  3  Wend.  230  ;  Livingston  v.  Stickles,  7  Hill  253,  257,  258  ; 
Oillis  V.  Bailey,  17  N.  H.  18,  2\—S,  (7.,  21  N.  H.  149, 157. 

The  defence  that  the  Maine  is  the  agent  of  the  Lowell  is  a  trav- 
erse of  those  covenants  of  the  second  lease  that  give  to  the  Maine 
the  control  and  the  earnings  of  the  plaintiff's  road,  and  impose  on 
the  Lowell  the  duty  of  obedience.  The  possession  of  property 
held  by  a  servant  in  his  subordinate  capacity  is  his  master's  pos- 
session. When  the  second  lease  took  effect,  October  11,  1887,  it 
changed  the  Lowell's  possession  of  the  Montreal  from  that  of  a 
master  to  that  of  a  servant,  substituted  the  Maine  for  the  Lowell 
as  the  principal  in  the  possession  and  operation,  and  conveyed 
from  the  Lowell  to  the  Maine  the  Lowell's  rights  of  property  and 
control.  The  Maine's  possession,  held  for  it  by  the  Lowell  as  its 
servant,  is  a  disseisin  for  which  the  plaintiff  can  maintain  trespass 
or  this  real  action  against  the  Maine.  If  the  Lowell  had  filed  a 
plea  of  disclaimer,  and  the  plaintiff  had  replied  maintaining  its 
writ,  the  Lowell  would  prevail.  On  a  like  issue  between  the 
plaintiff  and  the  Maine,  the  plaintiff  would  prevail.  The  disseisin 
is  a  complete  transaction,  and  not  a  promise  to  deliver  possession 
when  the  plaintiff  consents.  Since  the  agreement  that  the  Maine 
shall  have  the  Lowell's  interest  and  power  has.  been  carried  into 
execution,  it  has  not  been  a  mere  executory  covenant  to  make  an 
assignment.  Divested  of  everything  but  possession  as  a  servant, 
the  Lowell  is  bound  by  the  terms  of  the  agreement  to  withdraw 
from  its  menial  position  ''as  soon  as  practicable."  "Meanwhile," 
that  is,  until  June  1,  1983,  if  the  plaintiff  does  not  give  its  writ- 
ten consent  to  an  assignment,  the  Lowell  is  bound  to  remain  in 
the  service  of  the  IVfeine,  and,  whether  the  plaintiff  consents  or 
not,  the  Maine  is  bound  to  pay  the  rent  a^  it  becomes  due  to  the 
plaintiff,  bear  all  the  expense  and  loss  of  the  operation  of  the  road, 
and  is  entitled  to  all  the  profits.  The  only  effect  of  obtaining  the 
plaintiff's  consent  would  be,  that  in  the  operation  of  the  Montreal 
the  orders  given  by  the  Maine  would  no  longer  be  sent  by  wire, 
or  otherwise,  through  the  office  of  the  Lowell.  There  is  no  occa- 
sion to  consider  the  large  amount  of  testimony  presented  on  the 
irrelevant  and  immaterial  questions  whether  the  Maine,  on  and 
after  October  11,  1887,  exercised  its  stipulated  power  of  direc- 
tion in  all  respects  by  a  general  order  entrusting  the  conduct  and 
operation  of  the  road  to  the  Lowell  as  its  general  manager,  or 
whether  from  time  to  time  it  issued  special  and  specific  orders, 
or,  if  it  did,  whether  it  sent  them  direct  to  the  men  in  its  employ, 
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or  performed  the  idle  ceremony  of  transmitting  them  through  the 
Lowell. 

In  this  suit  at  law  the  rights  of  the  parties  depend  upon  no  gen- 
eral or  special  question  of  an  equitable  as  distinguished  from  a 
legal  character.  The  case  is  a  simple  one  of  broken  contract. 
The  Lowell  agreed  that  if  it  transferred  the  plaintiff's  road  to 
another  company  the  plaintiff  might  take  it  back ;  and  the  Lowell 
has  made  the  transfer  which  it  agreed  not  to  make.  There  is  no 
peculiar  equity  or  want  of  equity  that  affects  the  legal  merits. 
The  court  has  no  power  to  deprive  the  plaintiff  of  the  remedy 
which  the  contract  specifically  provides. 

The  disfavor  which  a  forfeiture  meets  in  legal  presumptions  and 
technical  rules  is  irrelevant,  because  here  is  no  ambiguous  lan- 
guage or  doubtful  construction.  Those  presumptions  and  rules  do 
not  alter  the  contract  by  which  the  Maine  is  to  be  put  in  the 
place  of  the  Lowell  as  principal  in  the  operation  of  the  plaintiff's 
road  until  1983  without  the  plaintiff's  consent.  Since  the  defend- 
ants have  expressed  their  intention  to  make  this  change  in  wi'it- 
ten  words  that  admit  but  one  meaning,  it  is  useless  to  inquire  how 

Erobable  or  improbable  it  is  that  they  intended  to  do  what  they 
ave  done.  Were  such  inquiry  made,  it  would  be  found  not  merely 
probable,  but  certain,  that  they  intended  to  use  the  language  of 
their  covenants  in  the  only  sense  of  which  it  is  capable.  The 
words  carefully  chosen  to  express  their  purpose  are  so  simple,  full, 
and  precise,  that  a  mistake  is  impossible.  It  has  not  been  sug- 
gested that  there  was  a  mistake.  Had  there  been  one,  it  could 
have  been  rectified  on  a  bill  in  equity  for  the  reformation  of  the 
contract.  If  such  a  bill  had  been  filed,  the  decision  of  this  case 
would,  on  motion  and  cause  shown,  have  been  postponed  to  await 
the  result.  On  the  question  that  would  be  raised  in  such  a  pro- 
ceeding, there  is  in  the  three  volumes  of  deposition!^  abundant  and 
unconflicting  testimony  which  puts  the  point  beyond  a  doubt. 
It  shows  that  their  intentions  were  what  would  necessarily  be 
inferred  from  the  second  lease  without  extraneous  evidence.  The 
Lowell  desired  to  let  its  own  road  to  the  Maine  for  99  years  if 
it  was  released  from  its  obligation  to  pay  rent,  and  from  all  its 
duties,  liabilities,  and  risks  as  lessee  and  operator  of  the  Montreal 
and  other  roads.  If  it  went  out  of  business  on  its  own  road,  it 
did  not  propose  to  continue  in  business  on  the  Montreal.  The 
Maine  desired  to  hire  the  Lowell  and  the  Montreal,  and  to  take 
the  Lowell  if  it  could  not  have  both.  When  the  bargain  was  put 
in  writing,  their  purpose  was  expressed  virith  professional  accuracy 
and  skill  in  provisions  that  would  enable  the  Maine  to  keep  the 
Montreal  if  the  court  should  hold  that  the  Lowell's  covenants 
against  alienation  could  be  evaded  by  circumlocution. 

As  soon  as  the  second  lease  took  effect,  October  11, 1887,  the 
plaintiff  refused  to  receive  rent.  By  agreement  of  the  parties, 
payments  were  afterwards  made  and  received  "  on  account,"  and 
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"without  prejudice  to  the  rights  of  either  party."  By  receiving 
rent  before  that  time,  the  plaintiff  did  not  waive  the  forfeiture 
incurred  by  the  transfer  of  the  possession  of  its  road  from  the 
Lowell  to  the  Maine,  nor  the  forfeiture  caused  by  the  Lowell's 
alienation  of  its  leasehold  title.  A  landlord  does  not  waive  the 
breach  of  a  condition  by  receiving  rent  before  the  breach  occurs, 
nor  by  receiving  it  after  a  breach  of  which  he  is  ignorant.  Until 
October  11,  1887,  there  was  no  change  in  the  possession  of  the 
plaintiff's  road.  Before  that  day  the  Lowell  held  the  possession 
in  its  own  right  as  proprietor ;  on  and  after  that  day  as  the  ser- 
vant and  agent  of  the  Maine.  On  this  point  the  pleadings  and 
proofs  concur.  The  denials  and  allegations  above  recited  of  the 
Maine  are  an  averment  that  the  Lowell  entered  upon  the  perform- 
ance of  its  covenants  with  the  Maine,  October  11,  1887,  and  not 
before.  In  the  second  volume  of  the  evidence,  page  17,  is  a  paper 
signed  by  the  president  of  the  Lowell  and  by  the  president  of  the 
Maine,  in  which  those  officers  say  that  on  that  day  the  Lowell 
delivered  and  the  Maine  received  possession  of  all  the  Lowell's 
assignable  roads.  The  Maine  did  not  take  possession  or  control  of 
the  Lowell's  non-assignable  roads  before  it  took  possession  of  the 
assignable  ones.  When  the  second  lease  went  into  effect,  October 
11,  1887,  and  not  before,  the  Maine  began  to  exercise  over  the 
plaintiff's  road  its  power  of  direction .  in  all  respects, — took  the 
position  of  master ;  the  Lowell  began  to  use  and  operate  the  road 
under  that  direction, — took  the  place  of  servant ;  and  the  legal 
possession  of  the  road  passed  from  the  Lowell  to  the  Maine.  If 
the  defendants  had  proved  the  waiver  of  a  forfeiture  incurred  by 
the  Lowell's  alienation  of  the  title,  it  would  not  aid  them, — it 
would  not  be  a  waiver  of  the  forfeiture  created  by  the  change  of 
possession. 

If  the  LowelFs  leasehold  estate  in  the  Montreal  was  not  assigned 
before  October  11,  1887,  by  the  unperformed  covenants  of  the  sec- 
ond lease,  it  was  assigtied  by  the  performance  of  those  covenants 
on  ^hat  day  and  afterwards ;  and  the  forfeiture  by  alienation  was 
not  waived  by  the  plaintiff's  receipt  of  rent,  because  it  had  not 
then  occurred.  If,  by  the  mere  execution  and  delivery  of  the 
lease  without  a  performance  of  its  covenants,  the  Lowell's 
estate  in  the  road  passed  to  the  Maine,  the  forfeiture  was  not 
waived  by  the  plaintiff's  receipt  of  rent,  because  there  is  no  evi- 
dence in  the  case  tending  to  show  that  prior  to  October  11,  1887, 
the  plaintiff  had  any  notice  or  knowledge  of  the  existence,  deliv- 
ery, or  contents  of  the  lease.  If  the  defendants'  omission  to  call 
witnesses  on  this  point  when  the  depositions  were  taken  had  been 
due  to  inadvertence,  it  must  be  assumed  that  they  would  have 
moved  to  open  the  case  for  the  admission  of  the  evidence  (if  it 
existed  and  they  deemed  it  material)  when  their  attention  was 
called  to  the  subject  by  the  printed  and  oral  arguments  of  the 
plaintiff.     They  were  aware  of  the  liberality  with  which  parties 
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are  relieved  from  the  consequences  of  accident,  mistake,  or  mis- 
fortune touching  the  merits  of  the  cause,  either  in  pleading  or  in 
proof,  when  they  apply  for  relief.  They  have  had  abundant  time 
and  opportunity  for  such  *  a  motion,  which  they  knew  would  be 
granted  if  it  ought  to  be.  One  suflScient  reason  for  their  not  mak- 
ing the  motion  would  be  its  futility.  Even  if  by  the  unperformed 
covenants  of  the  second  lease  the  Lowell's  title  was  assigned 
before  October  11,  1887,  the  plaintiff's  receipt  of  rent  prior  to  that 
day,  with  full  knowledge  of  the  existence,  delivery,  and  contents 
of  the  lease,  could  not  be  a  waiver  of  the  forfeiture  caused  on  that 
day  by  the  change  of  possession. 

In  one  of  the  defendants'  briefs  they  contend  that  the  Lowell 
could  not,  contrary  to  its  covenant,  assign  the  plaintiff's  road  to 
the  Maine ;  that  an  assignment  would  be  ultra  vires  and  void ; 
and  that  therefore  "  there  has  been  no  alienation  by  the  .  .  . 
Lowell  of  the  plaintiff's  franchises  and  property."  That  is  to  say, 
the  Lowell's  covenant  not  to  assign  is  incapable  of  being  broken  ; 
and  for  an  assignment  made  by  the  Lowell  to  the  Maine  and  put 
by  them  into  permanent  effect  from  October  11,  1887,  the  plain- 
tiff has  no  remedy,  because  by  force  of  some  technicality  (which 
the  defendants  do  not  specify),  although  there  is  a  breach  of  the 
covenant  in  fact,  there  is  none  in  law.  The  position  finds  no 
countenance  in  either  of  the  cases  cited  in  its  support.  In  Ottawa 
B.  R,  Co.  V.  Blacky  79  111.  262,  there  is  nothing  suggestive  of 
the  idea  that  a  corporation's  covenant  against  alienation  is  not  as 
capable  of  being  broken  as  any  other  agreement,  or  that  the 
Lowell  could  not  convey  the  plaintiff's  road  to  the  Maine  for  96 
years,  subject  only  to  the  plaintiff's  right  to  enter  and  enforce  the 
forfeiture.  In  Doe  v.  Powell^  6  B.  &  C.  308,  the  lessee's  voluntary 
assignment  would  have  been  voidable  at  the  election  of  the  lessor, 
if  there  had  been  no  bankrupt  law.  But  the  assignment  was  an 
act  of  bankruptcy  on  the  part  of  the  lessee  ;  and  it  was  held  that 
his  leasehold  estate  passed  to  his  assignee  in  bankruptcy,  and  that 
this  involuntary  assignment,  being  an  act  of  the  law,  was  not  a 
breach  of  the  covenant.  Holroyd^  J.,  said  the  voluntary  assign- 
ment ^'not  only  became  void  and  a  nullity  ab  initio^  but  was 
actually  avoided  by  the  bankruptcy  and  the  proceedings  under  the 
same  before  any  advantage  was  attempted  to  be  taken  of  the  sup- 
posed forfeiture.  Under  these  circumstances,  for  want  of  the 
deed's  operating  in  law  as  an  assignment,  it  was  not  in  considera- 
tion of  law  an  assignment  by  the  bankrupt,  but  in  that  respect  the 
same  as  if  no  such  deed  had  ever  been  executed  by  him.  This 
decision,  whether  right  or  wrong,  is  irrelevant  except  in  so  far  as 
it  assumes  that  the  voluntary  assignment  would  have  been  a 
breach  of  the  covenant  and  a  forfeiture  if  it  had  not  been 
annulled  by  the  proceedings  in  bankruptcy.  In  this  case  there  is 
no  question  of  the  operation  of  a  bankrupt  law.  The  stipulations 
of  the  second  lease,  by  the  performance  of  which  the  plaintiff's 
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road  would  be  transferred  from  the  Lowell  to  the  Maine  for  the 
term  ending  June  1^  1988,  went  into  effect  when  the  Maine  took 
possession  of  the  Lowell,  October  11,  1887.  Between  the  Lowell 
and  the  Maine  the  transfer  was  effective,  and  would  have 
remained  in  force  96  years  if  the  plaintiff  had  not,  by  reasonable 
«ntry,  exercised  its  right  to  object. 

^'  Further,  on  the  same  grounds,"  say  the  defendants  in  the  same 
brief,  "there  has  been  no  dispossession  of  the  Lowell  by  the 
Maine,  neither  corporation  being  competent  to  authorize  or  to 
acquiesce  in  it.  If  upon  the  evidence  there  has  been  any  interfer- 
ence with  the  Lowell's  full  enjoyment  of  the  franchises  pertaining 
to  the  plaintiff's  road,  it  cannot  be  regarded  as  other  than  the  per- 
sonal trespass  of  the  individuals  immediately  concerned.  .  .  . 
No  case  of  that  sort  .  .  .  can  be  heard  or  tried  in  the  present 
suits,  to  which  the  Maine  and  Lowell  are  the  only  parties  defend- 
ant." In  other  words,  a  corporation,  like  the  king,  can  do  no 
wrong;  for  injuries  committed  by  its  agents  acting  within  the 
scope  of  their  authority,  the  agents  personally,  and  not  their  cor- 
porate master,  are  responsible.  The  grounds  upon  which  the 
defendants  put  this  exception  to  the  law  that  regards  the  posses- 
sion and  acts  of  an  agent  as  the  possession  and  acts  of  his  principal 
are  not  disclosed,  and  to  sustain  it  no  authority  is  cited.  Until  a 
change  is  made  by  the  law-making  power,  corporations  acting  by 
agents,  like  individuals  acting  in  the  same  manner,  will  continue 
to  be  capable  of  committing  torts  and  violating  contracts. 

Judgment  for  the  plaintiff. 

Doe,  C.  J.,  and  Smith,  J.,  concurred  in  the  opinions  of  Clabk 
and  Carpenter,  JJ. 

BiKGHAM,  J.,  di9%enting.  This  is  a  real  action.  No  formal  plea 
has  been  filed ;  but,  by  agreement  of  the  parties  stated  in  oral  argu- 
ment, the  facts  alleged  in  the  answers  of  the  defendants  to  the 
plaintiff's  bill  in  chancery,  so  far  as  material  to  their  defence  in 
this  action,  are  to  be  treated  as  if  formally  pleaded.  The  actions 
were  heard  and  submitted  together.  The  defendants,  in  their 
answers,  in  substance  set  forth  the  instrument  of  June  22,  1887, 
deny  that  the  Lowell  assigned  its  estate  or  parted  with  the  posses- 
sion or  control  of  the  plaintiff's  road  to  the  Maine,  and  aver  that  the 
Lowell  is  the  owner  of  the  lease  of  June  19,  1884,  in  possession  of 
the  plaintiff's  road  under  it,  performing  its  duties  and  covenants  to 
the  plaintiff. 

The  plaintiff,  June  19,  1884,  leased  its  railroad  to  the  Lowell  for 
ninety-nine  years  from  the  first  day  of  the  month,  and  the  Lowell 
covenanted  in  the  lease  not  to  assign,  underlet,  or  part  with  the 
possession  of  the  demised  premises,  except  with  the  written 
consent  of  the  plaintiff.     The  lease  of  the  Lowell  to  the  Maine  is 
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dated  June  22,  1887,  and  is  for  ninety-nine  years  from  the  first 
day  of  the  preceding  April.  The  date  of  the  lease  is  prima  facie 
evidence  of  the  time  of  its  execution,  and  it  will  be  presumed  to 
have  been  delivered  on  the  day  of  its  date,  unless  the  contrary  ia 
proved.  4  Bac.  Abr.  57 ;  Wood  Land.  &  T.,  s.  228 ;  Sweetser  v^ 
Lowell,  33  Me.  446, 452  j  Seymour  v.  Van  Slyck,  8  Wend.  403, 414 ; 
People  V.  Snyder,  41  N.  Y.  397. 

The  plaintiff  claims  that  the  Lowell  has  broken  its  covenants 
and  forfeited  the  lease  by  assigning,  and  brings  this  action  to 
recover  the  premises.  If  the  plaintiff's  claim  of  forfeiture  ia 
admitted,  it  waived  it -by  collecting  the  rent  which  became  due 
after  the  breach,  knowing  that  it  hj^d  been  committed.  Tay.K 
L.  &  T.,  «.  497;  Croft  v.  Lumley,  5  E.  &  B.,  648;  Arnshy  v. 
WoodwarU,  6  B.  &.  C.  619;  Ireland  v.  Nichols,  46  N.  Y.  413;: 
Gamhart  v.  Finney,  40  Mo.  449— aS'.  (7.,  93  Am.  Dec.  303; 
aomher  v.  Hackett,  6  Wis.  823— aS'.  C,  70  Am.  Dec.  467^ 
Coon  V.  Brickett,  2  N.  H.  163. 

But  it  is  said  there  is  no  evidence  showing  that  the  plaintiff  had 
knowledge  of  the  provisions  or  existence  of  the  Lowell's  lease  ta 
the  Maine  prior  to  October  11,  1887.  It  is  true  that  by  reason  of 
an  obvious  inadvertence,  the  case  does  not  aflford  formal  proof  of 
such  knowledge ;  but  this  does  not  seem  to  be  of  controlling  impor- 
tance, as  railroads  are  public  corporations,  and  those  in  whom  they 
are  vested,  so  far  as  the  public  is  concerned,  are  public  agenta 
(Gen.  Laws.,  c.  160,  s.  123),  and  inasmuch  as  it  does  not  admit  of 
contradiction  that  the  fact  of  the  lease  and  it;^  provisions  were 
matters  of  general  knowledge,  and  had  become  so  well  known  in 
this  jurisdiction  prior  to  the  receipt  of  rent  in  September,  1887,. 
as  to  be  notorious.  Lanfear  v.  Mestier,  18  La.  Ann.  497 — S. 
a,  89  Am.  Dec.  658,  663,  664,  667,  676,  681,  682,  694,  696, 
and  authorities  cited  in  the  note;  State  v.  Moffitt,  73  Me.  278;. 
Temple  v.  State,  15  Tex.  Ct.  App.  304— aS'.  C,  49  Am.  Rep., note,  201, 
203,  204 ;  Opinion  of  the  Justices,  35  N.  H.  579,  580 ;  Opin- 
ion  of  the  Justices,  45  N.  H.  607 ;  Lake  Company  v.  Young,  40 
N.  H.  420,  430 ;  Wells  v.  Company,  47  N.  H.  235,  260 ;  Division, 
of  Howard  County,  15  Kans.  194;  Cool.  Con.  Lim.  135;. 
Moody  V.  State,  48  Ala.  115;  Hall  v.  Brown,  68  N.  H.  93^ 
95;  1  Gr.  Ev.,  «.  6;  U.  S.  v.  Teschmaker,  22  How.  392; 
JRomero  v.  U.  S.,  1  Wall.  721 ;  Const.  Part  II,  art.  .24 ;  Gen. 
Laws,  c,  4.,  ss.  10,  11 ;  House  Journal,  June  session,  1887,  pp. 
75,  77,  80,  108,  116,  123,  470,  481,  483,  484,  486,  487,  488, 
490,  491,  981 ;  Argument  of  W.  M.  Chase  before  Railroad  Com., 
June  23,  1887,  pp.  1,  11,  14-17,  printed  and  published  in  pam- 
phlet ;  Argument  of  Harry  Bingham  before  the  same  committee, 
August  10,  1887,  pp.  3,  5,  15,  18,  20,  21,  25,  printed  and  pub- 
lished in  pamphlet. 

If  the  plaintifE  was  not  technically  chargeable  with  knowledge 
on  the  evidence  appearing  in  the  case,  justice,  as  w^ll  as  the  estab- 
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lished  practice  of  the  court,  required  that  it  should  be  reopened  and 
the  defendant  allowed  to  make  formal  proof  of  the  fact.  Canaan 
V.  Derush,  47  N.  H.  212,  215;  Wells  v.  Company,  48  N.  H. 
491,  526;  Page  v.  Brewsters,  54  N.  H.  184,  187;  State  v. 
Cashman,  62  N.  H.  697 ;  Bullard  v.  Railroad,  64  N.  H.  27,  86 ; 
Chamberlain  v.  Lyndeborough,  64  N.  H.  563,  565. 

The  bill  in  equity  was  brought  to  obtain,  on  different  grounds, 
the  same  result  as  the  real  action,  and  it  received  much  attention 
in  its  preparation  and  in  the  argument.  It  was  dismissed  by  the 
court ;  and  it  may  well  be  inferred  that  the  defendants  gave  their 
attention  to  that  case,  and  unconsciously  neglected  to  make  the 
preparation  in  this  that  thay  would  have  made  had  they  been  sure 
their  rights  were  to  be  determined  in  it.  The  court,  of  its  own 
motion,  considered  the  advisability  of  leaving  open  the  question  of 
waiver  as  a  similar  question  was  left  open  in  Chamberlain  v.  Lynde- 
borough,  ante,  but  it  was  denied.  The  facts,  as  well  as  the  law, 
were  to  be  determined  by  the  court  in  both  actions,  and  the  parties 
did  not  know  with  the  usual  certainty  what  questions  of  law  or 
fact  might  become  especially  material,  and  could  not  well  antici- 
pate the  importance  that  the  question  of  waiver  assumed.  The 
defendants  were  guilty  of  no  laches,  and  might  well  rely  on  the 
established  practice  of  leaving  similar  questions  open  for  further 
proof  if  found  desirable  to  make  it,  and  no  presumption  of  fact 
adverse  to  them  should  be  made.  Certainly,  the  fact  that  the  defend- 
ants did  not  ""make  an  application,  does  not  show  the  non- 
existence of  a  vjraiver  or  of  the  evidence  to  prove  one.  This, 
however,  is  of  slight  importance,  as  the  court  will  take  notice  of 
facts  which  are  notorious  without  formal  proof  being  made. 

The  claim  that  the  Lowell  forfeited  the  plaintiff's  lease  by 
executing  the  one  to  the  Maine  is  of  strict  legal  right,  to  which  the 
rules  of  the  common  law  apply, — ^that  conditions  subsequent  are  not 
favored  in  law,  and  are  to  be  construed  strictly  because  they  tend 
to  destroy  estates,  and  the  plaintiff,  to  defeat  the  lease  of  its  own 
creation,  must  show  a  breach  strictly  within  its  letter.  Hoyt  v. 
Kimball,  49  N.  H.  322;  Page  v.  Palmer,  48  N.  H.  385;  Mc- 
Questen  v.  Morgan,  34  N.  H.  400,  404;  Chapin  v.  School  Dis- 
trict, 35  N.  H.  445,  450,  452;  JSddy  v.  Company,  65  N.  H.  27; 
Mactier  v.  Osborn,  146  Mass.  401 ;  Smith  v.  Putnam,  3  Pick. 
221;  Biggs  v.  Pursell,  66  N.  Y.  193,  200;  Amsby  v. 
Woodward,  6  B.  &.  C.  519;  4  Kent  Com.  129;  Jo7ies  v.  Reed, 
15  N.  H.  68 ;  Dumpor's  Case,  1  Smith's  L.  C.  15 ;  Crusoe  v. 
Rugby,  2  Wm.  Blackstone  766;  Doe  v.  Hogg,  4  D.  &  R.  226; 
Jackson  v.  Silvernail,  15  Johns.  278;  Livingston  v.  Stickles,  7 
Hill  253;  Rosevelt  v.  Hopkins,  33  N.  Y.  81;  Church  v.  Rrouni, 
15  Ves.  258,  265;  Tay.  L.  &  T.,  ss.  402,  408;  Kinnersley  v. 
Orpe,  1  Doug.  56. 

It  is  an  important  inquiry  whether  the  instrument  in  question  is 
a  lease,  or  an  agreement  for  one,  so  far  as  the  plaintiff's  railroad  is 
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made  the  subject-matter  of  contract  in  it.  This  question  is  mainly- 
one  of  intention.  In  the  construction  of  written  instruments,  the 
intention  of  the  parties  is  material,  and,  to  ascertain  it,  resort  may 
be  had  to  the  nature  of  the  instrument  itself,  the  situation  of  the 
parties  executing  it,  the  purpose  they  had  in  view,  and  the  contem- 
poraneous construction  which  they  gave  it.  Corwin  v.  Hood^  58 
N.  H.  401;  Rice  v.  Society,  56  N.  H.  191,  197;  Morie  v. 
Morae,  58  N.  H.  391;  Brmvn  v.  Bartlett,  58  N.  H.  511;  Dris- 
colly.  Green,  59  N.  H.  101, 103;  Kimball  v.  Lancaster, 60  N.  H. 
264;  Atwood  v.  Cobb,  16  Pick.  227,  229;  Richardson  v.  Palmer, 
38  N.  H.  212,  218. 

If  this  evidence  proves  that  the  parties  executing  the  instrument 
intended  to  convey  the  estate  of  the  Lowell  in  the  plaintiff's  road 
in  presenti,  then  it  is  a  lease ;  but  if  it  proves  they  did  not,  and  that 
the  intention  was  to  make  an  agreement  to  convey,  or  a  conveyance 
not  to  take  effect  unless  something  happened  which  might  never 
occur  and  which  had  not  occurred  at  the  date  of  the  plaintiff's 
writ,  then  it  was  such  an  agreement  or  conveyance.  Houghton 
V.  Pattee,  58  N.  H.  326;  Tay.  L.  &  T.,  ««.  37,  38,  39,  42; 
Wood  Land.  &  T.,  ««.  183,  185.  The  latter,  both  upon  the  law  knd 
the  evidence,  seems  to  be  the  true  interpretation,  and  justice 
requires  this  construction  if  it  will  avoid  a  forfeiture  of  the 
Lowell's  estate,  and  it  can  be  done  without  violating  the  intention 
of  the  parties.  If  the  legal  title  to  the  Lowell's  estate  did  not  pass 
to  the  Maine,  there  was  no  assignment,  underletting,  or  parting 
with  the  possession,  as  the  physical  possession  and  dominion  of  the 
Lowell  continued  unchanged.  Neither  an  agreement  to  convey,  nor 
an  assignment  of  the  lease  to  take  effect  when  the  lessor  shall  give 
its  consent  in  writing,  as  provided  in  the  plaintiff's  lease,  is  a 
violation  of  the  covenant  against  assigning  or  parting  with  the  pos- 
session. Weatherall  v.  Geering,  12  Ves.  504,  511 ;  Riggs  v.  Pur^ 
Bell,  66  N.  Y.  193,  200. 

On  the  question  whether  a  given  instrument  is  a  lease  which 
conveys  the  estate,  or  an  agreement  for  one  which  does  not,  the 
presence  or  absence  of  certain  evidence  has  been  held  material, 
and  in  many  instances  decisive  of  what  the  finding  should  be.  If 
the  instrument  contemplates  the  execution  of  a  formal  lease,  or  if 
anything  remains  to  be  done,'  or  if  there  is  the  absence  of  words 
of  present  demise,  or*  if  the  time  fixed  for  the  term  to  commence 
is  uncertain,  being  dependent  on  an  event  which  may  never  hap- 
pen, or  if  construing  the  instrument  a  lease  would  work  a  for- 
feiture or  render  the  instrument  inoperative,  it  has  usually  been 
adjudged  an  agreement,  and  not  a  lease,  especially  in  the  last  three 
instances.  4  Kent  Com.  105  ;  1  Hill.  Real  Prop.  265,  266 ;  Wood 
Land.  &  T.,  bb.  183, 185 ;  Buell  v.  Cook,  4  Conn;  238 ;  Atwood  v.  Cobb, 
16  Pick.  227,  229 ;  Doe  v.  Clare,  2  T.  R.  739,  744 ;  Gvodtitle 
V.  Wag,  1  T.  R.  735;  Bromfield  v.  Smith,  6  East  530;  Gore  v. 
Lloyd,   12   M.   &   W.   462 ;    Roe  v.  Ashbumer,  5   T.  R.   163 ; 
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Jackson  v.  Delacroix^  2  Wend.  483,  442;  Bicknell  v.  Hood^  6  M. 
&  W.  104 ;  Howard  v.  Carpenter,  11  Md.  259 ;  Dunk  v.  Hunter^ 
6  B.  &  AL  322  ;  Brashier  v.  Jackson,  6  M.  &  W.  549,  556 ;  Eawson 
V.  Uicke,  7  A.  &  E.  451 ;  Jackson  v.  Moncrief,  5  Wend.  26, 29 ;  Jack- 
son V.  Meyers,  3  Johns.  388,  394 ;  Jackson  v.  Clark,  3  Johns.  424 ; 
Ives  V.  Ives,  13  Johns.  235 ;  Chapman  v.  Towner,  6  M.  & 
W.  100,  104;  McQrath  v.  Boston,  103  Mass.  369;  Clayton  v. 
Burtenshaw,  5  B.  &  C.  41 ;  Phillips  v.  Hartley,  3  C.  &  P.  121 ; 
TF^/d  V.  2Vaip,  14  Gray  330,  333;  People  v.  aHlis,  24  Wend. 
201 ;   Tempest  v.  Bawling,  13  East  18. 

Many  of  these  tests  are  found  in  the  instrument  executed  by  the 
Lowell  and  the  Maine.  The  language  of  part  one  indicates  the  pur- 
pose of  the  parties  to  make  an  instrument  containing  both  a  lease 
and  an  agreement.  The  operative  words  used  are  grant,  covenant^ 
and  agree,  the  first  being  a  word  commonly  used  in  making  a  pres- 
ent demise,  while  the  other  two  indicate  an  intention  to  make  a 
contract  or  agreement  under  seal.  If  the  parties  had  intended  to 
make  simply  a  lease,  they  would  have  indicated  it  by  using  the 
common  words  grant,  demise,  and  lease,  which  they  used  in  part 
one,  the  granting  part  of  the  instrument,  but  which  are  entirely 
omitted  in  part  two  where  the  agreement  is  found,  and  where  the 
word  covenant  is  the  only  operative  word  used.  These  words  are 
properly  used  in  these  places,  and  correctly  express  the  intention 
of  the  parties. 

In  the  granting  part  of  the  instrument,  the  Lowell's  estate  in  the 
plaintiff's  railroad  is  not  conveyed  ;  on  the  contrary,  it  is  specially 
excepted.  The  parties  refer  therein  to  the  Lowell's  inability  to 
convey  without  violating  its  agreements  in  the  plaintiff's  lease,  and 
then  except  the  plaintiff's  road  from  the  grant.  This  shows  that 
both  the  Lowell  and  the  Maine  had  in  mind  the  Lowell's  agree- 
ments as  to  assigning  and  subletting,  and  did  not  intend  to  violate 
them.  The  fact  that  the  parties  to  the  instrument  specially  ex- 
cepted the  plaintiff's  railroad  in  the  granting  part,  where  its  con- 
veyance should  be  found  if  they  intended  to  convey  it,  and  the 
fact  that  they  resei-ved  it  for  a  special  agreement  in  part  second, 
are  equivalent  to  saying.  We  do  not  intend  to  lease  the  plaintiff's 
railroad,  but  to  make  an  agreement  to  do  so  when  it  can  lawfully 
be  done.  Again :  If  the  parties  intended  to  assign  the  Lowell's 
estate  in  violation  of  its  covenants  in  the  plaintiff's  lease,  why  did 
they  make  this  reservation  and  exception  ?  The  only  reasonable 
explanation  is,  that  when  the  parties  made  the  instrument  they  did 
not  intend  to  convey  the  Lowell's  estate  in  the  plaintiff's  road,  but 
to  make  an  agreement  to  do  so  when  they  lawfully  could. 

Such  being  confessedly  the  purpose  of  the  parties,  did  they 
abandon  it,  and  convey  and  forfeit  the  Lowell's  estate  in  the  plain- 
tiff's road,  in  making  the  stipulations  in  part  two  ?  To  have  this 
effect,  language  and  provisions  must  be  used  admitting  of  no  other 
reasonable  construction.     This  does  not  appear.     On  the  contrary. 
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part  two  begins  with  words  of  agreement,  not  of  present  demise, 
and  refers  to  the  inability  of  the  Lowell  to  convey  its  estate  in 
the  plaintiff's  road.  Then  follows  the  provision  that  the  lessor 
will  use  all  reasonable  efforts  to  deliver  the  possession  as  soon  as 
practicable,  which  is,  in  effect,  an  agreement  by  the  Lowell  to 
convey  and  deliver  the  premises  to  the  Maine  in  a  reasonable  time, 
if  tl^e  written  consent  of  the  plaintiff  can  be  obtained — a  contin- 
gency which  might  never  occur.  Wood  Land.  &  T.  183 ;  Buell  v. 
Cook,  4  Conn.  238. 

It  is  further  provided,  that  the  Lowell  shall  continue  in  posses- 
sion, which  is  not  usual  in  a  lease  which  is  intended  as  a  present 
demise,  especially  if  the  subsequent  possession  is  to  be  held  by  the 
lessor.  ^ 

It  is  a  good  reason  why  part  two  should  not  be  construed  a 
technical  conveyance  of  the  Lowell's  estate,  that  the  parties  had 
in  part  one  of  the  same  instrument  made  a  lease  in  express  and 
proper  words,  and  why  part  two  must  mean  something  less,  as  it 
varies  so  widely  in  its  form  of  expression,  and  has  its  own  natural 
and  proper  meaning  as  an  agreement,  which  cannot  amount  to  a 
lease  without  doing  violence  to  the  words  as  well  as  the  intention 
of  the  parties.  4  Bac.  Abr.  136,  165,  166  ;  Goodtitle  v.  Way^ 
1  T.  R.  735 ;  Roe  v.  A%hhumer,  5  T.  R.  163.  The  change  in  the 
language  in  part  one- of  a  present  demise  to  that  of  a  covenant  or 
agreement  in  the  second  part,  proves  a  like  intention  of  the  parties 
to  change  the  meaning,  and  that  a  present  demise  was  not  in- 
tended by  it.  The  use  of  such  words  in  the  former  place,  and  their 
omission  in  the  latter,  show  that  the  parties  knew  their  proper 
use,  that  the  omission  was  intentional,  and  that  a  present  demise 
was  not  intended. 

These  considerations,  taken  in  connection  with  the  full  knowl- 
edge of  the  parties  that  if  the  Lowell  conveyed  its  valuable  estate 
in  the  plaintiff's  road  it  would  work  a  forfeiture,  of  which  the 
plaintiff's  hostile  management  in  the  interest  of  the  Concord  Rail- 
road would  take  advantage,  are  decisive  evidence  of  the  intention 
of  the  parties  not  to  make  a  lease  of  the  plaintiff's  road,  but 
merely  an  agreement  for  one,  and  such  is  the  fair  and  legal  con- 
struction of  the. instrument.  Doe  v.  Glare,  2  T.  R.  739,  741,  744; 
4  Kent  Com.  106;  Hill.  Real  Prop.  265,  266;  4  Bac.  Abr. 
136  ;  Jackion  v.  Meyers,  3  Johns.  388,  394.  It  is  improbable  that 
parties  like  the  Lowell  and  the  Maine  entered  into  a  bargain 
which  contained  stipulations  plainly  and  clearly  to  the  disadvan- 
tage of  both,  and  this  instrument  is  to  be  read  in  the  light  of  this 
improbability.  Woodman  v.  Spencer,  64  N.  H.  507,  512 ;  Q-ard- 
ner  v.    Webster,  64  N.  H.  520,  521. 

When  the  parties  came  to  part  second  they  had  not  made  a  con- 
veyance, but  in  express  terms  had  said  they  would  not  do  so  in 
violation  of  law.  Then,  with  this  expressed  intention  in  view,  they 
made  the  agreement  in  the  second  part,  both  knowing  that  the 
VOL.  LXV.      81 
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Lowell  had  not  the  lawful  right  to  convey  its  estate  till  it  had 
obtained  the  required  consent.  In  this  situation  the  parties  agreed, 
the  Lowell  that  it  would  use  reasonable  efforts  to  obtain  the  right 
to  convey  its  estate,  and  if  it  could  do  so  within  a  reasonable  time 
would  convey  it,  and  the  Maine  agreed  to  accept  the  conveyance. 
This  is  the  agreement  made  by  the  parties  in  part  second.  It  is 
for  a  lease,  if  the  Lowell  can  lawfully  make  one ;  and  it  doe^  not 
contain  words  of  present  demise  or  words  indicating  a  purpose 
to  make  one,  but  shows  the  design  of  the  parties  to  adhere  to  their 
previously  expressed  intention  not  to  make  one  till  it  could  be 
lawfully  done. 

It  is  true  that  further  on  in  part  second  the  parties  make  what 
may  be  called  a  "  meanwhile  "  arrangement  as  to  the  management 
of  the  plaintiff's  road  during  the  reasonable  time  which  the 
Lowell  has  to  obtain  the  consent  of  the  plaintiff  that  the  Lowell 
may  convey.  In  this  temporary  arrangement  it  is  claimed  that 
language  is  used  that  creates  the  relation  of  master  and  servant, 
which  technically  presupposes  that  the  Lowell  had  conveyed  its 
estate  to  the  Maine  and  thereby  worked  a  forfeiture.  It  not  being 
claimed,  however,  that  words  of  present  demise  are  used,  nor  that 
the  words  used  would  convey  the  Lowell's  estate  unless  the  parties 
intended  they  should,  the  essential  inquiry  still  remains,  What 
was  the  intention?  Is  it  probable  that  the  parties  intending 
to  make  a  lease  of  the  Lowell's  estate  in  the  plaintiff's  road 
expressly  excepted  it  in  the  granting  part  of  the  instrument, 
made  an  agreement  in  the  agreeing  part  for  a  lease  in  harmony 
with  their  expressed  intention  to  do  so  when  the  Lowell  could 
lawfully  make  one,  still,  in  this  temporary  "meanwhile  "  arrange- 
ment, intentionally  make  a  complete  conveyance  of  the  Lowell's 
unexpired  term  of  ninety-six  years  in  one  hundred  and  eighty- 
five  miles  of  railway  of  the  value  of  millions  of  dollars,  by  a 
technical,  unnatural  application  of  legal  principles  governing  the 
relation  of  master  and  servant?  It  does  not  seem  possible. 
The  parties  making  the  instrument  are  intelligent,  straightfor- 
ward business  men.  Their  intention  had  been  clearly  expressed 
in  the  instrument  not  to  convey  the  Lowell's  estate,  but  to 
make  an  agreement  to  do  so;  and  the  "meai\while"  arrange- 
ment was  temporary,  onlv  to  exist  during  the  reasonable  time 
the  Lowell  had  under  the  agreement  to  obtain  the  plaintiff's 
assent  to  an  assignment,  the  Lowell  retaining  the  ownership 
and  possession  of  the  property  during  the  interval.  The  estate 
of  the  Lowell  in  so  important  a  system  of  public  railways  as 
that  of  the  plaintiff's  is  not  conveyed  by  the  technical  inter- 
pretation of  the  agreement  in  the  Lowell's  lease,  claimed  by 
the  plaintiff,  when  such  a  conveyance  depends  on  a  contingency 
which  has  never  occurred,  works  a  forfeiture,  and  is  contrary  to 
the  intention  of  the  parties;  nor  is  it  an  assignment  of  the 
Lowell's  estate  in  the  plaintiff's  road,  which   forfeits   the  same 
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under  the  common-law  rules  of  strict  construction  of  condi- 
tions subsequent.     Hoyt  v.  Kimball,  49  N.  H.  822,  827. 

If  part  two  is  susceptible  of  being  construed  a  conveyance  of 
the  class  of  roads  and  property  coming  within  its  provisions, 
the  inquiry  arises,  When  was  it  to  take  effect?  It  clearly 
was  not  intended  to  do  so  at  once,  but  when  the  .property 
could  be  lawfully  delivered.  The  evidence  on  this  point  is  so 
clear  as  to  leave  little  doubt  as  to  the  conclusion.  If  part  two 
conveyed  the  plaintiff's  roads  and  propertj%  to  take  effect  at 
the  same  time  the  conveyance  made  in  part  one  did,  what  was 
the  object  of  the  parties  in  making  part  two?  If  it  was  all  to 
be  conveyed,  delivered,  and  become  the  property  of  the  Maine 
at  the  same  time  and  by  the  same  delivery,  why  did  the  par- 
ties except  it  in  part  one  and  refer  to  it  as  not  being  assign- 
able or  transferable  without  violation  of  law  or  agreement,  and 
why  did  the  parties  in  part  two  say  that  "  the  lessor  covenants 
that,  if  it  be  found  impracticable  to  at  ontfe  deliver  the  imme- 
diate possession  of  any  railroad  leased  or  operated  by  it  at  the 
inception  of  this  lease,  by  reason  of  any  agreement  to  the  con- 
trary or  other  reason,  it  will  use  all  reasonable  efforts  to  deliver 
and  will  deliver  possession  thereof  as  soon  as  practicable'*?  The 
parties  knew  that  the  assignment  as  to  the  plaintiff's  road 
could  not  t^ke  effect  before  the  Lowell  obtained  the  plaintiff's 
consent  to  it  without  forfeiting  the  plaintiff's  lease,  and  there- 
fore they  agreed,  if  the  Lowell  had  not  obtained  the  required 
consent  at  the  beginning  of  the  operation  of  the  lease,  that  part 
two  should  not  take  effect  at  the  time  part  one  did  by  a  deliv- 
ery of  the  property  conveyed  by  it,  and  the  delivery  of  the 
property  described  in  part  two  should. be  postponed  for  such  a 
reasonable  time  as  would  enable  the  Lowell  by  the  use  of  all 
reasonable  effort  to  obtain  the  necessary  consent.  In  other 
words,  the  agreement  of  the  parties  in  the  lease  was,  that  part 
two  should  not  take  effect  at  the  inception,  or  beginning,  of 
iRe  operation  of  the  lease  (Marvin  v.  M  Cullum,  20  Johns. 
288,  289,  Eastman  v.  Shaw,  65  N.  Y.  528),  but  should  be  post- 
poned to  a  time  when  it  could  lawfully  be  done. 

The  exception  of  the  roads  in  part  one  that  come  within  the 
provisions  of  part  two,  and  the  special  arrangement  as  to  their 
delivery,  made  them  a  part  of  the  instrument;  and  in  its  con- 
struction all  its  parts  must  be  considered,  and  each  given  its 
due  weight  in  determining  the  intention  of  the  parties.  If  the 
parties  had  not  intended  this  to  be  so,  and  their  purpose  was 
to  convey  the  Lowell's  leased  roads  and  those  operated  by  it 
without  regard  to  their  being  assignable  or  transferable,  then 
they  would  not  have  made  the  exception  in  part  one,  and  would 
have  omitted  part  two  altogether.  The  construction  claimed, 
that  part  two  makes  a  pi-esent  conveyance  of  all  the  roads 
coming  within  its  provisions,  to  take  effect  at  any  time  when 
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the  roads  in  part  one  might  be  delivered,  renders  the  exception 
aimless  and  part  two  useless  verbiage,  as  the  same  result  would 
have  been  accomplished  by  omitting  both  the  exception  and 
part  two ;  and  if  the  property  described  in  both  parts  was  con- 
veyed, why  was  it  not  to  be  delivered  in  the  second  at  the 
same  time  as  in  the  first,  unless  it  was  agreed  and  was  the 
intention  and  understanding  of  the  parties,  as  well  as  agreed 
that  part  two' should  not  take  effect  till  the  Lowell  could  law- 
fully deliver  the  property  ? 

After  the  execution  of  the  lease,  and  prior  to  October  11, 
the  Lowell  paid  and  the  plaintiff  received  money  as  rent  on 
its  lease  at  four  different  times,  amounting  in  all  to  the  sum  of 
fll4,500,  the  last  payment  being  September  30,  1887.  To 
meet  the  legal  presumption  arising  from  the  execution  of  the 
lease,  that  it  was  delivered  and  took  effect  on  the  day  of  its 
execution,  and  to  avoid  the  waiver  of  the  forfeiture  which  would 
be  thereby  incurred*  it  is  claimed  as  a  fact  that  the  Lowell 
and  Maine  made  some  arrangement  not  contained  in  the  lease, 
by  which  it  was  not  to  take  effect  till  there  was  the  physical 
delivery  of  the  property,  which  took  place  October  11,  and 
that  the  lease  did  not  take  effect  till  that  time,  when  it  became 
operative  in  all  its  parts.  The  arrangement  sought  to  be 
established  is  found  in  the  contemporaneous  action  and  con- 
struction given  to  the  lease  by  the  parties  to  it,  from  its  date 
to  October  11,  and  the  delivery  then  made,  and  the  circum- 
stances attending  it.  While  these  may  tend  to  prove  an  arrange- 
ment that  may  avoid  the  waiver,  they  confirm  beyond  a  doubt 
the  interpretation  of  the  lease,  that  part  two  was  not  to  take 
effect  till  the  roads  coming  within  its  provisions  could  be  lawfully 
and  should  be  actually  delivered. 

June  24,  1887,  two  days  after  the  date  of  the  lease,  the  direc- 
tors of  the  Maine  passed  the  following  vote,  which  was  recorded : 
"  That  under  the  lease  to  this  company  by  the  Boston  &  Lowell 
Railroad  Corporation,  the  president  is'  hereby  authorized  and  in- 
structed, for  and  in  behalf  of  this  company,  to  receive  possession 
of  the  demised  railroad  and  property  (except  as  hereinafter  stated) 
in  such  manner  and  at  such  times  as  may  be  agreed  upon  with  the 
directors  of  said  Boston  &  Lowell  Railroad  Corporation ;  and  that 
until  said  Boston  &  Lowell  Railroad  Corporation  can  lawfully  and 
without  violation  of  agreement  surrender  to  this  company  the  pos- 
session and  occupation  of  the  roads  and  property  now  held  and 
possessed  by  it  under  leases  and  contracts  with  the  Nashua  & 
Lowell  Railroad  Corporation,  the  Central  Massachusetts  Railroad 
Company,  and  the  Boston,  Concord  &  Montreal  Railroad  Com- 
pany, respectively,  said  Boston  &  Lowell  Railroad  Corporation 
shall  continue  to  hold  and  possess  not  only  the  roads  and  properties 
of  said  several  companies,  but  also  such  equipment,  supplies,  ma- 
terials, and  other  property  as  may  be  required  to  enable  it  to  oper- 
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ate  said  leased  and  operated  roads  according  to  law  and  conform- 
ably to  the  obligations  of  said  leases  or  contracts."  The  plaintiffs 
road  was  within  the  provisions  of  part  two.  June  29,  1887,  the 
Lowell  directors  passed  and  recorded  the  following  vot« :  "  That 
under  the  lease  by  this  corporation  to  the  Boston  &  Maine  Rail- 
road, when  executed,  the  president  is  hereby  authorized  and  in- 
structed, for  and  on  behalf  of  this  corporation,  to  deliver  posses- 
sion of  the  demised  railroad  and  property  (except  as  hereinafter 
stated)  in  such  manner  and  at  such  time  as  may  be  agreed  upon 
with  the  directors  of  said  Boston  &  Maine  Railroad;  and  that 
until  this  corporation  can  lawfully  and  without  violation  of  agree- 
ment surrender  to  said  Boston  &  Maine  Railroad  the  possession 
and  occupation  of  the  roads  and  property  now  held  and  possessed 
by  this  corporation  under  leases  and  contracts  with  the  Nashua 
&  Lowell  Railroad  Corporation,  the  Central  Massachusetts  Railroad 
Company,  the  Boston,  Concord  &  Montreal  Railroad  Company, 
the  Stony  Brook  Railroad  Corporation,  and  the  Wilton  Railroad 
Company,  respectively,  this  corporation  shall  continue  to  hold  and 
possess  not  only  the  roads  and  propeities  of  said  several  companies, 
but  also  such  equipment,  supplies,  materials,  and  other  property 
as  may  be  required  to  enable  it  to  operate  said  leased  and  operated 
roads  according  to  law,  and  conformably  to  the  obligations  of  said 
leases  or  contracts,  and  shall  continue  to  operate  said  leased  rail- 
roads according  to  the  terms  of  the  said  several  leases." 

September  28,  1887,  the  Boston  &  Maine  directors  voted  and 
recorded  the  following :  ''That  the  president  is  hereby  authorized 
and  instimcted,  in  the  name  and  behalf  of  this  corporation,  and 
as  soon  hereafter  as  he  may  deem  it  expedient,  to  take  and  receive 
possession  of  the  premises  and  property  of  which  this  corporation 
is  entitled  to  the  present  possession,  under  the  terms  and  provi- 
sions of  the  lease  of  the  Boston  &  Lowell  Railroad  Corporation  to 
this  company,  dated  June  22, 1887."  October  11,  1887,  the  presi- 
dent of  the  Lowell  delivered  to  the  president  of  the  Maine  the 
roads  and  property  conveyed  in  part  one,  and  did  not  deliver  the 
roads  then  within  the  provisions  of  part  two,  of  which  the  plain- 
tiff's road  and  property  were  a  part.  The  receipt  executed  and  de- 
livered at  the  time  is, — 

"Passenger  Station,  B.  &  L.  R.  R.  Corporation. 
"  Causeway  Street,  Boston,  October  11,  1887. 
"On  the  day  and  at  the  place  above  named,  the  Boston  & 
Lowell  Railroad  Corporation,  through  its  president,  Edwin  Morey, 
delivered,  and  the  Boston  &  Maine  Railroad,  through  its  presi- 
dent, George  C.  Lord,  received,  possession  of  all  the  premises  and 
property  the  possession  of  which  said  Boston  &  Maine  Railroad 
was  then  entitled  to,  under  the  terms  and  provisions  of  a  lease  by 
said  Boston  &  Lowell  Railroad  Corporation  to  said  Boston  & 
Maine  Railroad,  dated  June  22, 1887,  the  roads  and  property  of 
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which  possession  is  this  day  delivered  and  received,  being  all  the 
railroads  and  property  covered  and  described  by  said  lease  of  June 
22,  1887,  except  the  roads  and  property  held  and  possessed  by  the 
Boston  &  Lowell  Railroad  Corporation  under  leases  and  contracts 
with  the  Boston,  Concord  &  Montreal,  the  Wilton,  and  the  Stony 
Brook  railroad  corporations,  and  such  equipments,  supplies,  mate- 
rials, and  other  property  as  may  be  required  to  enable  said  Boston 
&  Lowell  Railroad  Corporation  to  operate  said  last  named  roads, 
pursuant  to  its  respective  contracts  therewith. 

[Signed]  "Edwin  Morey, 

"President  B.  &  L.  Ri  R.  Corp. 
"George  C.  Lord, 
"President  B.  &  M.  Corp." 

The  evidence  of  George  C.  Lord  and  Edwin  Morey,  the  presi- 
dents of  the  corporations,  who  made  and  received  the  delivery  of 
the  property  and  executed  the  receipt,  is,  in  substance,  that  the 
roads  which  were  then  within  the  provisions  of  part  two  were  not 
delivered,  of  which  the  Montreal  was  one,  and  that  those  which 
were  within  the  provisions  of  part  one  were  delivered ;  that  they 
did  not  understand  that  the  Maine  was  entitled  to  receive  the  de- 
livery or  possession  of  the  plaintiff's  road  under  the  lease,  or  that 
the  Lowell  could  deliver  it  without  violation  of  law  or  agreement, 
and  that  it  was  understood  by  them  October  11,  when  the  other 
roads  were  delivered,  that  the  Lowell  was  to  continue  in  posses- 
sion of  the  Montreal  and  operate  it  under  the  plaintiff's  lease,  and 
that  the*  Maine  had  nothing  to  do  with  it  and  that  this  under- 
standing was  practically  executed  by  the  Lowell's  operating  the 
road  on  its  own  direction  after  October  11,  the  same  as  it  did  be- 
fore ;  that  there  was  no  delivery  or  change  made  in  the  operation 
of  the  plaintiff's  road,  because  the  contingency  on  which  it  was  to 
be  delivered  had  not  occurred,  and  the  road  remained  in  the  same 
legal  and  physical  condition  as  to  the  plaintiff  as  it  did  before 
October  11. 

The  roads  conveyed  in  part  one  were  formally  delivered 
October  11,  and  the  lease  took  effect  then  as  to  them  if  it  had 
not  before,  but  this  did  not  affect  the  plaintiff's  road.  The 
contract  with  reference  to  that  was  entirely  different.  The 
agreement  and  conditions  upon  which  it  was  to  be  delivered, 
and  the  time  when  it  was  to  take  effect,  were  different  in  this, 
that  while  in  the  first  part  the  roads  could  be  lawfully  delivered 
at  once  without  prejudice,  in  the  second  they  could  not  without 
forfeiting  the  plaintiff's  lease  to  the  Lowell  and  doing  great 
injury  to  its  entire  railroad  system.  This  difference  in  the 
right  and  property  of  the  Lowell  in  the  different  roads  in 
its  system  was  the  reason  why  the  parties  made  part  second, 
and  agreed  that  the  lease  as  to  the  class  of  roads  coming  within 
its   provisions  should  not  take  effect  till  they  could   be  lawfully 
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delivered,  although  the  lease  could  take  effect  at  any  time  the 
parties  might  name  as  to  the  roads  conveyed  in  part  one. 

October  11,  the  consent  of  the  plaintiff  that  the  Lowell  might 
assign  its  lease  had  not  been  obtained,  and  its  roads  and  prop* 
erty  were  still  in  a  condition  that  they  could  not  be  delivered 
and  have  the  lease  take  effect  without  a  forfeiture,  and  they 
were  not  delivered,  and  the  Lowell's  lease  did  not  take  effect 
as  to  them,  and  the  plaintiff's  lease  was  not  forfeited.  The  taking 
effect  of  part  one,  by  the  delivery  of  the  property  conveyed  in 
it,  did  not  affect  part  two,  because  under  the  agreement  each  part 
was  to  take  effect  on  the  delivery  of  the  property  conveyed  in 
it.  If  the  two  parts  had  been  written  and  executed  separately 
as  two  instruments,  but  otherwise  the  same  as  now,  no  doubt 
would  exist  as  to  when  and  how  each  would  take  effect;  and 
the  intention  of  the  parties  being  plain,  a  single  signing  would 
be  sufficient,  and  the  lease  would  take  effect  as  to  the  property 
conveyed  in  part  one  when  it  was  delivered,  and  as  to  the  property 
in  part  two,  when  within  a  reasonable  time  thereafter  the  right 
was  acquired  to  deliver  it  and  a  delivery  could  actually  be  made. 
This  was  the  contemporaneous  construction  which  the  parties 
gave  to  the  instrument.  They  delivered,  October  11,  the  property 
which  lawfully  could  be  delivered  on  that  day,  and  expressly 
excepted  the  property  which  came  within  the  provisions  of  part 
two  that  they  could  not  lawfully  deliver.  The  lease  as  to  part 
two  was  to  take  effect  either  on  its  execution,  or,  by  the  agreement 
of  the  parties,  when  the  property  described  in  it  could  and 
should  be  lawfully  delivered.  If  it  ever  took  effect  as  to  that 
part,  it  was  on  its  execution,  as  the  property  was  not  delivered, 
and  could  not  have  been  lawfully  before  the  date  of  the  plain- 
tiff's writ.  It  may  be  claimed  that  the  "meanwhile"  arrange^ 
ment  provided  for  its  operation  till  there  could  be  a  delivery, 
which  created  the  relation  of  master  and  servant.  The  reply 
to  this  is,  that  no  provision  of  part  two  took  effect  till  they  all 
did ;  it  did  not  take  effect  piecemeal.  All  the  provisions  were 
to  take  effect  on  the  delivery  of  the  property,  and  not  before. 

The  parties,  in  their  settlement  of  October  11,  under  the  ''to 
have  and  to  hold"  arrangement  of  part  one,  construed  it  to 
mean,  in  substance,  as  the  •'  meanwhile  "  arrangement  in  part  two 
reads,  by  the  Maine's  taking  all  the  earnings,  paying  the  rentals, 
operating  expenses,  and  providing  against  all  liabilities  incuiTed 
from  April  1.  In  the  plaintiff's  view  the  Maine  was  the  mas- 
ter or  principal  from  the  date  of  the  lease  to  October  11,  receiving 
all  the  earnings,  and  responsible  for  all  the  operating  expenses, 
claims,  and  liabilities,  and  the  Lowell  was  its  servant  operating 
the  roads  of  part  one  for  the  Maine,  receiving  and  to  receive 
not  what  the  roads  earned  for  compensation,  but  the  rental  pro- 
vided for  in  the  lease,  and  the  running  of  those  roads  by  the 
Lowell  for   the    Maine   was   settled  and  adjusted   in   this   way 
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October  11.  Case,  Book  2,  pp.  18,  20,  Ints.  19,  82.  After  the 
date  of  the  lease  till  October  11,  taking  the  plaintiff's  view,  it 
was  immaterial  to  the  Lowell,  whether  it  paid  the  expenses  of 
operation  or  not,  as  to  the  sum  it  was  to  receive  for  aoing  the 
work.  In  principle,  the  same  legal  relation  existed  between  the 
Lowell  and  the  Maine  during  this  period  which  it  is  claimed 
existed  between  the  Maine  and  the  Lowell  after  October  11 
as  to  the  plaintiff's  road :  still  it  is  said  it  is  unimportant  because 
the  lease  had  not  taken  effect,  that  it  was  to  take  effect  on 
delivery  and  not  before.  The  same  reply  is  equally  pertinent, 
and  an  answer  to  the  claims  made  as  to  the  relations  between 
the  Maine  and  the  Lowell  after  October  11.  There  had  been 
no  delivery  of  the  roads  in  part  two,  and  it  was  not  to  take 
effect  till  a  delivery  was  made.  The  same  relations,,  both  in  law 
and  in  fact,  continued  to  exist  between  the  Lowell  and  the  Maine, 
from  October  11  to  the  date  of  the  writ,  thafc  existed  from  the  date 
of  the  lease  till  October  11.  So  far  as  the  plaintiff's  roads  and 
property  were  concerned,  no  change  had  been  made.  The  con- 
clusion then  is,  if  the  lease  did  not  take  effect  on  its  execution, 
it  took  effect  as  to  the  property  conveyed  in  part  one  on  its 
delivery  October  11 ;  and  as  to  part  two,  the  contingency  stated 
in  the  lease  not  having  occurred,  the  property  coming  within 
its  provisions  was  not  delivered,  and  the  lease,  as  to  it,  had  not 
taken  effect  at  the  date  of  the  plaintiff's  writ. 

For  these  reasons,  as  well  as  for  total  want  of  equity  in  the 
plaintiff's  case,  I  am  unable  to  assent  to  the  opinion  of  the 
majority  of  the   court. 

Allbn  and  Blodgett,  J  J.,  concur  in  the  foregoing  dissenting 
opinion. 
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GRAFTON.   NOVEMBER   TERM,    1 817.1 


The  Tritstbbs  op  Dartmouth  College  v.  William  H. 

Woodward. 

The  corporation  of  Dartmouth  CoUege  is  a  pnblic  corporation. 

An  act  of  the  legislature  adding  new  members  to  such  a  corporation  without 

the  consent  of  the  old  corporation  is  not  repugnant  to  the  constitution  of 

this  state. 
The  charter  of  the  king  creating  the  corporation  of  Dartmouth  CoUege^  is 

not  a  contract  within  the  meaning  of  that  clause  in  the  constitution  of  the 

United  States  which  prohibits  states  from  passing  laws  impairing  the 

obligations  of  contracts. 

This  was  an  action  of  trover  for  sundry  articles  alleged  to  be 
the  property  of  the  plaintiffs.  The  cause  was  submitted  to  the 
decision  of  the  court  upon  a  statement  of  facts,  but  as  the  facts  are 
all  stated  in  the  opinion  of  the  court,  it  is  deemed  unnecessary  to 
detail  them  here.  And  it  was  agreed  that  if  either  party  should 
desire  it,  the  statement  of  facts  should  be  turned  into  a  special  ver- 
dict, in  order  that  the  case  might  be  carried  to  the  supreme  court 
of  the  United  States  upon  a  writ  of  error. 

The  cause  was  argued  in  this  county  at  the  last  term  of  this 
court,  by  Mason  and  Smith  for  the  plaintiffs,  and  by  the  attorney- 
general  for  the  defendant,  and  was  continued  nisi,  for  further  argu- 
ment, in  Rockingham  county  on  the  next  circuit. 

At  the  September  term  in  Rockingham  county,  present  all 
the  Judges,  viz.^ 

Hon.  WILLIAM  M.  RICHARDSON,  chief  justice. 
Hon.  SAMUEL  BELL,        )  .^.^,^^^ 
Hon.  LEVI  WOODBURY,  K^^^^^^®- 

The  cause  came  on  to  be  again  argued, 

Mr.  Mason. — By  the  charter  of  1769  a  corporation  is  created, 
by  the  name  of  "The  Trustees  of  Dartmouth  College."  The 
charter  recites,  that  much  expense  and  great  labour  had  been 
bestowed,  in  erecting  and  supporting  a  charity  school,  which  had 
become  highly  useful;  and  that  individuals,  as  well  in  England  as 
in  this  country,  were  disposed  to  make  donations,  for  its  enlarge- 

1  The  ori^nal  report  of  this  case  omits  the  arguments  of  counsel.  The  case 
is  again  reported  in  order  to  preserve  these  arguments  and  render  them  acces- 
sible. The  present  publication  is  intended  to  be  an  exact  reprint  of  the  case 
and  arguments  as  printed  in  1819  in  Farrar's  Report  and  1  N.  H.  111. 
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ment,  and  more  liberal  endowment;  and  that  the  king,  "willing  to 
encourage  the  laudable  and  charitable  design/'  established  the 
corporation.  Twelve  persons  are  appointed  under  the  name  of 
triLstees^  to  constitute  tne  corporation,  and  it  is  expressly  provided, 
that  it  shall  forever  thereafter  consist  of  twelve  trustees,  and  no 
more.  To  them  is  granted  the  right  to  acquire,  and  hold  real 
and  personal  estate,  and  to  dispose  of  the  same  for  the  use  of 
the  college;  and  to  appoint  future  trustees  to  fill  vacancies  in  their 
board;  and  also  to  appoint  the  necessary  ofiBcers  of  the  college,  and 
to  assign  them  their  duties  and  salaries ;  and  to  make  laws  and 
regulations  for  the  proper  government  of  the  institution,  together 
with  all  the  usual  powers  of  such  corporations.  "  To  have  and 
hold  all  and  sinffidar  the  privileges^  advantages^  liberties  and 
immunities^  and  all  other  the  premises,  herein  and  hereby,  granted 
and  given,  or  which  are  meant,  mentioned,  or  intended  to  be 
given  and  granted  unto  them,  the  said  trustees  of  Dartmouth 
College,  and  their  successors  forever y 

The  first  act  (of  27th  of  June  1816)  makes  the  twelve  trustees, 
under  the  charter,  and  nine  individuals,  to  be  appointed  by  the 
Governour  and  Council,  a  corporation,  by  the  name  of  "  the  trus- 
tees of  Dartmouth  University  ;*' and  transfers  to  them  all  ''^the 
property^  rights^  powers^  liberties  and  privileges'^^  of  the  old 
corporation,  with  power  to  establish  new  colleges  and  an  Insti- 
tute;— subject  to  thecontroul  of  a  board,  of  twenty-five  overseers, 
to  be  appointed  by  the  Governour  and  Council. 

The  second  act  makes  provision  for  obviating  certain  difficulties, 
which  had  occurred  in  attempting  to  execute  the  first.  And  the 
last  act  authorizes  the  defendant,  who  was  the  Plaintiffs'  treasurer, 
to  retain  and  hold  for  a  certain  time,  all  their  property  against 
their  will;  and  subjects  them  to  heavy  penalties,  should  they 
impede  or  hinder  the  execution  of  the  acts. 

Under  colour  of  these  acts,  the  defendant  claims  to  hold  the 
property  mentioned  in  the  declaration. 

The  question  is  whether  the  acts  are  obligatory,  and  binding  on 
the  plaintiffs ;  they  never  having  accepted  or  assented  to  them. 

By  the  necessary  construction  of  these  acts,  the  old  corporation 
is  abolished,  if  they  are  valid ;  and  a  new  one  established.  The 
first  act  does,  in  fact,  create  a  new  corporation ;  and  transfers  to  it 
all  the  property  and  privileges  of  the  old.  The  old  corporation 
can,  in  no  sense,  be  said  to  continue,  when  its  property  and  priv- 
ileges, of  every  kind,  are  thus  taken  away,  and  transferred  to 
another  corporation.  The  trustees  and  overseers  of  Dartmouth 
University  constitute  a  corporation,  if  the  acts  are  effectual  for 
any  purpose;  and  that  corporation  is,  essentially,  different,  from 
the  corporation  of  the  trustees  of  Dartmouth  College,  as  estab- 
lished by  the  charter. 

The  two  corporations  are  different  in  their  corporate  names ;  in 
the  natural  persons  that  compose  them ;  in  the  form  and  manner 
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of  their  organizations ;  and  in  their  rights  and  privileges.  The  old 
corporation  consists  of  twelve  trustees;  the  new  of  twenty  one 
trustees,  and  twenty  five  overseers.  In  the  old  corporation  the 
trustees,  by  filling  vacancies,  as  they  happened,  appointed  their 
own  successors,  and  enjoyed  and  exercised  all  the  privile^s,  grant- 
ed by  their  charter,  and  were  subject  to  no  controul,  but  that  of  the 
law  of  the  land.  In  the  new  corporation,  the  trustees,  in  their 
most  important  acts  and  doings,  are  subject  to  the  controul  of  a 
board  of  overseers,  dependent  for  their  appointments  on  the  Gov- 
emour  and  Council.  Subject  to  this  controul,  the  new  trustees  have 
all  the  rights  and  powers  of  the  old;  and  they  have  also  other 
most  important  rights  and  powers,  which  the  old  trustees  never 
had,  nor  claimed.  Of  course,  new  duties  are  incurred,  correspond- 
ent to  the  newly  granted  rights. 

In  the  first  act  it  is  provided,  that  "  they  (i.  e.  the  new  trustees) 
and  their  successors,  in  that  capacity,  as  hereby  constituted^  shall 
respectively  forever  have,  hold,  use,  exercise  and  enjoy  all  the 
powers,  authorities,  rights,  property,  liberties,  privileges  and  immu- 
nities, which  have  hitherto  been  possessed,  enjoyed  and  used  by  the 
trustees  of  Dartmouth  College ; — except  so  far  as  the  same  may  be 
varied  or  limited  by  the  provisions  of  this  act.  And  they  shall  have 
power  (among  other  things)  to  organize  colleges  in  the  Univer- 
sity; to  establish  an  Institute,  and  elect  fellows  and  members 
thereof; — and  to  arrange,  invest  and  employ  the  funds  of  the 
University."  What  other  or  more  appropriate  language  could 
have  been  used,  if  the  old  trustees  had  surrendered  their  charter, 
and  the  legislature  had  intended  to  establish  a  new  institution, 
to  supply  the  place,  and  enjoy  all  the  property  and  privileges  of 
the  old  corporation  ?  In  an  act  for  that  purpose,  terms  could  not 
have  been  used  more  significant  and  appropriate,  than  those  con- 
tained in  this  act.  They  are  in  substance,  that  the  corporation,  as 
hereby  established^  ^hM.  have  and  enjoy  all  the  property  and  rights, 
which  have  hitherto  been  held  and  enjoyed  by  the  old  corporation ; 
—except  so  far  as  the  same  may  be  varied  or  limited  by  this  act. 

It  is  true,  the  act  purports  to  include  the  old  trustees,  in  the 
new  corporation,  but  they  have  not  accepted  the  act,  nor  consented 
to  become  members  of  the  new  corporation,  and  consequently  they 
are  not  members.  For  they  can  neither  be  compelled  to  become 
members  of  the  new  corporation,  against  their  will ;  nor  to  exercise 
new  powers,  or  submit  to  new  restrictions,  in  the  old  corporation. 
It  was  neither  expected,  nor  desired  that  the  old  trustees  should 
unite  with  the  new  ones.  The  intention  doubtless  was,  in  this 
indirect  way  to  abolish  the  old  corporation,  and  get  rid  of  the 
trustees.  The  manner,  in  which  the  injury  was  inflicted,  does  not 
lessen  the  grievance. 

But  if  it  should  be  held,  that  the  old  corporation  is  not,  abso- 
lutely, abolished,  it  could  avail  nothing,  in  support  of  the  validity 
of  the  acts.     For  the  legislature  is  no  more  competent  to  change, 
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and  essentially  alter  the  rights  of  the  plaintiffs,  than  to  abolish 
them.  And  it  cannot  be  denied,  that  the  acts  do,  in  many  partic- 
ulars, essentially,  affect  and  alter  both  the  corporate,  and  individ- 
ual rights  and  powers  of  the  old  trustees.  That  alterations  and 
new  limitations  are  imposed  is  admitted,  by  the  .very  t«rms  of 
the  first  act.  The  new  trustees  are  to  enjoy  and  exercise  all  the 
property,  and  privileges,  which  had  been  enjoyed  and  exercised  by 
the  old  trustees, — except  so  far  as  the  same  may  he  varied  or 
limited  hy  the  provisions  of  that  act. 

Before  the  passing  of  the  acts,  the  plaintiffs  were  sole  owners  of 
all  the  property,  acquired  under  their  charter,  and  were,  alone, 
entitled  to  exercise  all  the  privileges,  granted  by  it.  By  the  acts, 
others  are  admitted,  against  their  will,  to  become  joint  owners 
with  them,  of  the  property,  and  to  a  joint  participation,  of  all  the 
privileges.  This  forcible  intrusion,  under  pretence  of  joint  owner- 
ship, violates  the  plaintiffs'  rights,  as  essentially,  as  would  an 
entire  ouster. 

The  whole  organization  of  the  corporation  is  changed. — Instead 
of  one  board,  consisting  of  twelve  members,  there  are  two  boards, 
— one  of  twenty  one  members, — the  other  of  twenty  five.  By 
the  charter,  the  trustees  had  the  right  of  making  all  suitable 
regulations,  for  the  institution,  subject  to  no  appeal.  By  the  acts, 
all  the  votes,  and  doiugs  of  the  trustees  may  be  negatived  by  the 
overaeers ;  in  whose  appointment,  the  corporation  has  no  agency. 

Not  only  are  new  trustees  forced  in,  to  participate  with  the  old 
ones,  but  new  trusts,  and  new  duties  are  created. — An  Institute 
and  new  colleges  are  to  be  established,  and  the  funds,  acquired 
under  the  charter,  may  be  applied  to  their  establishment  and 
support. 

The  President  of  the  College,  a  member  of  the  old  corporation, 
held  his  oflBce  and  salary,  dependent  on  the  twelve  trustees  alone. 
The  tenure  of  his  oflBce  is  changed,  and  he  is  now  dependent  on 
others,  who  have  already  attempted  to  remove  him. 

If  the  legislature  can,  at  pleasure,  make  such  alterations  and 
changes,  in  the  rights  and  privileges  of  the  Plaintiffs,  it  may  take 
them  away  entirely.  If  a  part  may  be  destroyed  or  taken  away  by 
one  act,  the  rest  may,  by  an  other.  The  same  power,  that  can  do 
one,  can  do  the  other. 

I  shall  contend  for  the  Plaintiffs  that  these  acts  are  not  obliga- 
toiT: 

I.  Because  they  are  not  within  the  general  scope  of  legislative 
power : 

II.  Because  they  violate  certain  provisions  of  the  constitution  of 
this  State,  restraining  the  legislative  power : 

III.  Because  they  violate  the  constitution  of  the  United 
States: 

On  the  first  point,  the  attempt  will  be  to  show,  that  the  legislar 
ture  would  not  have  been  competent  to  pass  these  acts,  and  make 


Digitized  byCjOOQlC 


November,  1817.]     COLLEGE  v.  WOODWARD.  477 

them  binding  on  the  plaintiffs,  without  their  assent,  even  if  there 
were  no  special  restrictions  on  the  power  of  the  legislature,  either 
in  the  constitution  of  this  state,  or  of  the  United  States. 

Numerous  instances  have  occurred,  where  it  has  been  the  duty 
of  the  courts  of  law,  in  this  state,  as  well  as  in  most  other  states  of 
the  union,  to  examine  into  the  legality  of  the  doings  of  t{ieir  re- 
spective legislatures.  And  the  cases,  in  which  the  courts  have  been 
obliged  to  declare  legislative  acts  unconstitutional  and  void,  are 
vastly  more  numerous,  than  judging  from  the  theory  of  our  gov- 
ernments, was  to  have  been  expected.  As  the  constitutions 
attempt  to  define,  with  exactness,  the  powers  granted  to  each 
department  of  government,  it  might  have  been  expected,  had  not 
experience  shown  the  contrary,  that  each  department  would  have 
carefully  confined  itself,  within  its  prescribed  limits. 

The  celebrated  maxim  that  the  legislative,  executive,  and  judi- 
cial powers  of  government,  ought  to  be  kept  separate  and  distinct,, 
and  be  vested  in  different  departments,  was  well  understood,  and 
duly  appreciated,  at  the  time  of  forming  the  constitution  of  this 
state  ;  and  is  recognized  and  adopted  in  the  37th  article  of  the  bill 
of  rights.  The  due  observance  of  this  principle,  according  to  the 
opinion  of  the  most  celebrated  statesmen,  and  political  writers,  is 
essential  to  the  preservation  of  a  free  government.  "There  can 
be  no  liberty,  where  the  legislative  and  executive  powers  are  united 
in  the  same  person,  or  body  of  magistracy : "  or,  "  if  the  power  of 
judging  be  not  separated  from  the  legislative  and  executive  pow- 
ers "  (1).  Mr.  Madison,  speaking  of  this  principle,  says,  "  no  polit- 
ical truth  is  certainly  of  greater  intrinsick  value,  or  is  stamped 
with  the  authority  of  more  enlightened  patrons  of  liberty."  '*The 
accumulation  of  all  powera,  legislative,  executive,  and  judiciary,  in 
the  same  hands,  whether  of  one,  a  few,  or  many,  and  whether 
hereditary,  self-appointed,  or  elective,  may  justly  be  pronounced 
the  very  definition  of  tyranny  "  (2). 

In  compliance  with  this  fundamental  principle  of  all  free  gov- 
ernments, our  constitution  has  erected  the  three  departments,  and 
given  to  each  its  proper  powers. 

The  chief  labour  and  diflSculty  has  always  been,  to  keep  the  leg- 
islative power,  within  its  limits:  and  to  protect  the  other  depart- 
ments from  its  encroachments.  The  legislature  is  too  numerous  to 
be  restrained  by  considerations  of  individual  responsibility.  Con- 
fident in  its  influence  with  the  people,  it  acts  with  a  boldness  and 
intrepidity,  of  which  the  other  departments  are  incapable.  This  is 
the  united  opinion  of  the  most  able  judges,  aft^r  a  critical  examina- 
tion of  the  course  and  tendency  of  our  governments.  "  The  legisla- 
tive department  is  every  where,  extending  the  sphere  of  its  activity, 
and  drawing  all  power' into  its  impetuous  vortex."  "It  is  against 
the  enterprizing  ambition  of  this  department,  that  the  people  ought 
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1)  Montesq.  spirit  of  Laws,  B.  11.  C.  6.  1  Vol.  181. 

2)  47th  No.  of  Federalist. 
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to  indulge  nil  their  jealousy,  and  exhaust  all  their  precautions"  (3). 
Mr.  Hamilton  on  the  same  subject  says,  ^^  we  have  seen,  that  the 
tendency  of  republican  governments  is,  to  an  aggrandizement  of 
the  legblative,  at  the  expense  of  the  other  departments "  (4). 
"They  (the  legislatura)  have  accordingly,  in  many  instances, 
decided  rights,  which  should  have  been  left  to  judiciary  contro- 
versy" (5). 

Legislative  bodies  seem  to  consider  themselves  as  representing, 
exclusively,  the  sovereignty  of  the  people,  and  as  having  the  right 
to  exercise  any  power,  that  they  may  deem  expedient,  unless  spe- 
cially prohibited.  It  is  often  gravely  contended,  that  the  legisla- 
ture, thus  representing  the  people,  is  superior  to  the  other  branches 
of  the  government,  and  that  it  may,  of  right,  exert  a  general  con- 
trouling  power  over  them.  Such  a  doctrine  is  entirely  inconsist- 
ent with  that  vital  principle  of  all  free  governments,  that  the  three 
great  powers  should  be  kept  separate  and  independent. 

This  axiom  requires,  that  each  department  should  confine  itself 
to  the  powers  granted  to  it,  and  not  interfere  with,  nor  exercise 
those,  granted  to  the  other  departments.  No  interference  what- 
ever ought  to  be  permitted,  except  Wfere  there  is,  by  the  constitu- 
tion, a  plain  delegation  of  power ;  as  in  the  instance  of  the  qualified 
negative,  of  the  acts  of  the  legislature,  by  the  Governour.  The  dif- 
ferent departments  are  co-ordinate,  independent,  and  equally  the  de- 
positaries of  sovereign  power.  Each  has  what  was  delegated  to  it, 
by  the  people,  the  great  source  of  all  power,  and  neither  has  more. 
Each  of  the  three  powers  is,  in  its  nature,  sovereign,  within  its  prop- 
er sphere  of  action.  Within  the  limits,  prescribed  for  it,  the  judi- 
ciary department  is  as  substantially  sovereign,  as  the  legislative  is 
within  its  limits.  And  the  Courts  of  justice  have  as  much  right, 
to  enact  and  promulgate  new  laws,  as  the  legislature  has  to  decide 
private  controversies.  For  there  is  no  more  ground  for  a  pretence, 
that  power  is  given,  by  the  constitution,  either  directly,  or  by 
inference,  to  the  legislature  to  decide  on  matters  of  private  right, 
than  that  power  is  given  to  the  Courts,  to  enact  general  stat- 
utes. And  one  department,  whenever  it  shall  attempt  to  act,  be- 
yond the  limits  of  its  authority,  is  entitled  to  no  more  obedience  or 
respect,  than  an  other  would  be,  when  making  a  similar  attempt. 

The  Constitution  of  this  State,  and  that  of  the  United  States, 
apparently  jealous  of  the  encroaching  tendency  of  the  legislative 

Eower,  have  not  only  defined  it,  with  caution  and  exactness,  but 
ave  also,  in  many  instances,  where  from  former  experience,  the 
greatest  danger  was  apprehended,  guarded  it  with  special  prohibi- 
tions. But  these  "  parchment  barriers "  will  have  little  effect, 
unless  carefully  guarded,  and  firmly  defended  by  the  judiciary. 
The  powers  are  divided,  and  granted  to  separate  and  independent 

(3)  48th  No.  of  FederaUst. 

(4)  49th  No,  of  Federalist. 

(5)  Je£Eerson^8  notes  on  Virginia,  105. 
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departments,  to  the  end,  that  each  may,  in  its  turn,  be  checked 
and  restrained,  in  any  attempt,  to  exercise  powers  not  granted  to 
it.  To  restrain  the  legislative  department,  from  overleaping  its 
boundary,  the  chief  reliance  is  placed  on  the  Judiciary. 

That  the  Courts  of  law,  not  only  have  the  right,  but  are  bound 
to  entertain  questions,  and  decide,  on  the  constitutionality  of  acts 
of  the  legislature,  though  formerly  doubted,  seems  to  be  now, 
almost  universally,  admitted.  But  an  erroneous  opinion  still  pre- 
vails, to  a  considerable  extent,  that  the  courts,  in  the  discharge  of 
this  great  and  important  duty,  ought  to  act,  not  only  with  more 
than  ordinaiy  deliberation,  but  even  with  a  degree  of  cautious 
timidity.  The  idea  is,  that  these  are  dangerous  subjects  for  Courts, 
and  that  they  ought  not  to  declare  acts  of  the  legislature  uncon- 
stitutional, unless  they  come  to  their  conclusion,  with  absolute 
certainty,  like  that  of  mathematical  demonstration  ;  and  where  the 
reasons  are  so  manifest,  that  none  can  doubt.  A  Court  of  law, 
when  examining  the  doings  of  a  co-ordinate  branch  of  the  govern- 
ment, will  always  treat  it,  with  great  decorum.  This  is  proper  in 
itself,  and  necessary  to  preserve  an  harmonious  understanding, 
between  independent  departments.  So  also,  it  ought  to  be,  after 
the  most  careful  deliberation  only,  that  a  proceeding  of  such 
co-ordinate  branch  should  be  pronounced  void.  Because  the  result 
is  always  important.  But  the  examination  is  to  be  pursued  with 
firmness,  and  the  final  decision,  as  in  other  cases,  must  be  accord- 
ing to  the  unbiased  dictate  of  the  understanding. 

An  act  of  the  legislature  must,  necessarily,  have  the  sanction  of 
the  opinion  of  a  majority,  of  a  numerous  body  of  men.  It  cannot 
therefore  be  supposed,  that  the  reasons,  against  the  validity  of 
such  an  act,  will  ordinarily  be  so  plain  and  obvious,  as  to  leave  no 
manner  of  doubt.  To  require  then,  that  Courts  shall  abstain,  from 
declaring  acts  of  the  legislature  invalid,  while  a  scruple  of  doubt 
remains,  is  nothing  less,  than  to  demand  a  surrender  of  their  juris- 
diction in  this  particular ;  in  the  due  exercise  of  which  consists  the 
chief,  if  not  only  efficient  security,  for  the  great  and  fundamental 
principle  of  our  free  governments.  Experience  shows,  that  legis- 
latures are  in  the  constant  habit,  of  exerting  their  power  to  its 
utmost  extent.  They  intentionally  act  up  to  the  very  verge  of 
their  authority :  and  are  seldom  restrained  by  doubts  or  timidity. 
If  the  Courts,  fearing  a  conflict,  adopt  a  course  directly  opposite, 
by  abandoning  their  jurisdiction,  and  retiring,  whenever  a  plausi- 
ble ground  of  doubt  can  be  suggested,  the  time  cannot  be  distant, 
when  the  legislative  department  "will  draw  all  power  into  its 
impetuous  vortex." 

The  constitution  of  this  State  gives  to  the  Legislature  all  legis- 
lative power,  and  no  other,  that  has  any  relation  to  the  matter, 
under  consideration.  If  therefore  the  passing  of  the  acts,  in  ques- 
tion, be  not  within  the  general  scope  of  the  legislative  power,  they 
cannot  be  valid. 
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The  acts  are  predicated  on  no  preyious  proceedings  against  the 
plaintiffs,  showing  any  misconduct ;  but  the  attempt  is,  by  a  mere 
declamtion  of  the  sovereign  will  of  the  legislature,  to  take  from  the 
plaintiffs  the  whole,  or  a  part,  (and  it  makes  no  difference  which) 
of  their  property  and  privileges;  and  to  transfer  them  to  others. 
That  cannot  be  done  by  the  exercise  of  the  legislative  power. 
That  power  is  confined  to  the  enacting  of  laws,  and  providing  the 
proper  ways  and  means  for  their  execution,  and  finds  thei-e  a 
suflBciently  broad  field  of  operation.  Whenever  a  legislature  right- 
fully performs  other  functions,  it  must  be  by  virtue  of  special 
power,  delegated  for  the  purpose.  A  legislature  can  never,  by 
virtue  of  its  general  legislative  power,  interfere  in  questions  of 
private  right.  A  legislature  within  its  proper  sphere  of  action,  is 
governed  by  its  discretion  alone ;  it  can  have  no  other  guide.  But 
private  rights  are  not  held  by  the  uncertain  tenure  of  arbitrary 
discretion. — **An  elective  despotism  was  not  the  government  we 
fought  for  "(6). 

The  security  of  private  rights  is  the  only  valuable  and  important 
advantage,  which  a  free  government  has  over  a  despotick  one.  If 
the  rights  of  individuals  must  be  liable  to  be  violated  by  despotick 
power,  it  matters  not,  whether  that  power  rests  in  the  hands 
of  one,  or  many.  Numbers  impose  no  restraint,  and  afford  no 
security.  Experience  has  shown,  where  all  the  powers  of  govern- 
ment have  been  imited,  that  their  being  exercised  by  a  numerous 
assembly,  has  afforded  to  private  rights,  no  security  against  the 
grossest  acts  of  violence  and  injustice. 

The  Legislature  can  make  laws,  by  which  private  rights  may 
become  forfeited.  But  the  Courts  of  justice  are  alone  competent  to 
adjudge  and  declare  the  forfeiture.  While  the  legislative  and 
judicial  powers  are  kept  separate,  it  can  never  be  competent  for  the 
legislature,  under  any  pretence  whatever,  to  take  property  from  one, 
and  give  it  to  another,  or  in  any  way  infringe  private  rights. 
Were  that  permitted,  all  questions  of  private  right  might  be 
speedily  determined  by  legislative  orders  and  decrees;  and  there 
would  be  no  occasion  for  Courts  of  law. 

The  deciding  on  matters  of  private  right  appertains,  plainly  and 
manifestly,  to  the  judiciary  department.  It  constitutes  the  chief 
labour  of  Courts  of  justice.  As  then  one  department  cannot 
exercise  the  powers  belonging  to  another,  it  follows,  that  the  legis- 
lature cannot,  rightfully,  assume  any  part  of  this  jurisdiction,  thus 
belonging  to  the  judiciary  department.  The  province  of  the  legis- 
lature is  to  provide  laws,  and  that  of  the  Courts  to  decide  rights, 
according  to  the  laws.  Were  the  Courts  to  assume  the  power  of 
making  the  laws,  by  which  they  are  to  decide,  their  judgments 
would  be  arbitrary.  Because,  in  making  the  laws,  they  could  have 
no  other  rule  than  their  own  discretion.     So  when  the  legislature,. 

(6)  Jefferson^  8  notes  on  Virginia,  page  105. 
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whose  right  it  is  to  make  the  law,  assumes  the  power  of  adju- 
dicating, the  separate  powers  of  government  become  united,  and  a 
despotism  is  created.  And  accordingly,  it  will  be  generally  found, 
that  where  legislatures  have  attempted  to  interfere  with  private 
rights,  they  have  decided  with  little  or  no  regard  to  existing  laws, 
but  according  to  their  own  arbitrary  discretion ;  or  in  other  words, 
by  the  exercise  of  despotick  power. 

The  general  principle  may  be  safely  asserted,  that  no  vested 
right  whatever  can  be  devested,  and  taken  away  from  one,  and 
transferred  to  another,  by  force  of  a  legislative  act,  and  without 
the  agency  of  a  Court  of  justice.  This  principle  is  clearly  estab- 
lished, in  the  case  of  Vanhome  vs.  Dorsance,  2  Dal.  804.  A  vested 
right  is  a  right,  acquired  and  possessed  according  to  existing  laws. 
Mr.  Justice  Ashurst  calls  it  "  a  legal  rights  properly  vested  in  a 
third  person,  or  an  interest  legally  vested 'XI}.  All  rights,  legally 
acquired,  are  alike  protected.  The  right  to  possess  any  peculiar 
privilege,  or  incorporeal  hereditament,  is  entitled  to  the  same 
protection,  as  the  right  of  visible  property.  And  it  makes  no 
difference,  whether  the  property  or  privilege  was  obtained,  by 
a  grant  from  the  State,  or  a  private  individual.  The  legislature 
cannot  revoke  its  own  grants.  Thus  land  granted  by  a  legislature 
becomes  private  property,  and  the  grantee  has  immediately  all  the 
rights  of  ownership.  And  the  agency  of  the  legislature,  in  making 
the  grant,  gives  it  no  authority  to  interfere  with  any  rights,  which 
the  grantee  derives  from  his  grant(8).  So  the  grant,  by  the  legis- 
lature to  an  individual,  of  a  particular  privilege,  gives  a  vested 
right  to  the  enjoyment  of  that  privilege.  It  has  been  decided  by 
the  Supreme  Court  of  the  United  States,  that  a  grant,  from  a 
State,  of  a  privilege  or  immunity,  that  certain  land  should  be  free 
from  taxation,  confers  a  right  on  the  owner,  which  the  legislature 
cannot  infringe(9).  Of  the  same  nature  are  grants  of  the  priv- 
ileges of  keeping  publick  ferries,  or  erecting  bridges  and  receiving 
certain  tolls  therefor,  and  also  patents  for  new  and  useful  inven- 
tions, all  which  create  legal  or  vested  rights,  which  cannot  be 
taken  away  or  infringed  by  the  legislature. 

If  then  legal  rights,  vested  in  individuals,  cannot  be  taken  away, 
or  infringed  by  legislative  acts,  the  next  enquiry  is  whether  the 
Plaintiffs  have  any  such  rights,  which  can  be  affected  by  the  acts; 
in  question. 

The  Plaintiffs  claim  to  have  legal  rights,  both  in  their  corporate, 
and  individual  capacities.  In  their  corporate  capacity,  they  claim 
the  franchise  of  being,  and  continuing  to  be,  a  corporation,  and 
the  right  to  possess  and  enjoy  all  the  privileges,  granted  and 
assured  to  them,  by  their  charter ;  and  among  others,  the  right 
to  the  property,  acquired  under  it.     In  their  individual  capacities, 

(7)  King  vs.  Amory,  2.  T.  R.  569.-8  Dal.  891. 
^8)  Fletcher  vs.  Peck,  6.  Cranch  186. 


(9)  State  of  New-Jersey  vs.  Wilson,  7  Cranch  164. 
VOL.  LXV.      32 
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they  claim  the  right  to  be  members  of  the  corporation,  and  to 
enjoy  all  the  privileges,  accruing  to  them  from  being  members. 

That  many  corporations  have  legal  rights,  and  which  of  course 
cannot  be  abolished  or  infringed  by  the  Legislature,  cannot  be 
doubted.  It  v^ill  not,  as  is  believed  be  contended,  that  the  Legis- 
lature can  abolish  incorporated  Banks  and  insurance  companies, 
and  dispose  of  their  property,  at  pleasure.  Such  corporations  clear- 
ly have  vested  rights,  with  which  the  legislature  cannot  interfere. 

There  are  corporations  of  different  kinds,  and  with  different 
incidents,  which  are  all  very  exactly  defined  by  law.  To  ascertain 
what  are  the  rights  of  the  corporation,  under  consideration,  it  must 
be  seen,  to  what  species  or  class  of  corporations,  it  belongs,  and 
what  are  the  incidents,  and  rights  of  that  species  or  class. 

The  only  division  of  corporations,  material  to  the  present  en- 
quiry, is  that  of  civil  and  eleemosynary. 

Civil  corporations  are  constituted  for  the  purpose  of  government; 
or  for  the  encouragement  of  trade,  and  commerce,  or  such  like  pur- 
poses (10).  Some  of  them  may  be,  with  propriety,  and  often  are 
called  publick  corporations.  The  division  of  a  state,  into  counties 
and  towns,  for  the  purpose  of  civil  government,  creates  publick 
corporations.  These  sections  or  districts  are  organized,  for  the 
purpose  of  exercising  certain  functions  of  civil  government.  And 
over  these,  the  legislature  may  without  doubt  exercise  a  controul- 
ing  power,  to  a  certain  extent.  Other  civil  corporations,  estab- 
lished for  the  promotion  of  commerce,  or  the  more  convenient 
management  of  pecuniary  concerns,  are  private,  and  with  them  the 
legislature  has  no  power  to  interfere. 

The  general  division  of  a  state  into  counties  and  towns,  as  is 
done  in  this,' and  the  other  states  of  New-England,  creates  corpo- 
rations of  a  peculiar  kind,  having  a  few  only  of  the  ordinary  inci- 
dents of  corporations.  In  this  State,  the  corporate  privileges  of 
towns,  with  few  exceptions,  are  conferred  and  limited  by  general 
laws,  extending  equally  to  all.  A  town,  like  a  county,  may  be 
established  without  the  consent  of  the  inhabitants,  who  may  be 
compelled,  against  their  wills,  to  become  members  of  the  corpora- 
tion. In  this,  there  is  nothing  unjust  or  arbitrary,  as  a  like  pro- 
vision extends  to  all  the  inhabitants  of  the  state,  who  must  be 
members  of  some  town,  and  County  Corporation.  Although  the 
privileges  of  such  corporations  may,  in  a  certain  degree  be  subject 
to  legislative  controul,  it  by  no  means  follows,  that  the  legislature 
can,  rightfully,  take  from  any  such  corporation  its  property,  and 
transfer  it  to  another. 

Somewhat  similar  to  these,  are  incorporated  cities,  where  all 
within  certain  limits,  are  included,  and  made  membera  of  the  cor- 
poration. But  where  there  is  a  special  grant  of  peculiar  privi- 
leges, the  legislative  power  to  new-model,  or  controul  them,  if 
admitted  at  all,  must  be  with  great  limitation.     The  legislature 

(10)  1  Wood.  482. 
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cannot  abolidh'  such  corporations,  or  do  anything  equivalent  to  it. 
As  far  as  the  privileges  are  peculiar,  and  such  as  cannot  be  af- 
fected by  a  general  law,  applicable  to  all,  it  is  not  easy  to  see  on 
what  principles  they  can  be  essentially  changed  or  altered,  by  a 
special  act  of  the  legislature.  But  however  that  may  be,  if  the 
legislature  have  a  controuling  power,  over  such  corporations,  it 
must  be,  because  they  are  created,  for  the  purpose  of  civil  govern- 
ment, and  are  publick  corporations.  And  consequently  if  it  were 
admitted,  that  such  power  could  be  exercised  over  these  corpo- 
rations, it  would  not  follow,  that  it  might  be  so  exercised  over 
corpoi*ations  of  a  different  kind,  and  establi^ed  for  different  pur- 
poses. 

An  eleemosynary  corporation  is  always  for  charitable  purposes. 
Its  design  is,  to  secure  the  applications  of  donations  to  charitable 
uses,  according  to  the  directions  of  the  donors.  It  has  no  concern 
with  the  civil  government  of  the  State,  either  general,  or  local ; 
nor  in  the  promotion  of  commerce,  or  any  other  branch  of  busi- 
ness, which  are  the  objects  of  civil  corporations.  It  originates  in 
private  bounty,  and  its  privileges  are  granted,  for  the  purpose  of 
perpetuating,  and  securing  the  application  of  the  bounty,  to  the . 
objects  intended.  And  it  is  always  a  private,  in  conti-adisti notion 
to  publick  corporations.  All  hospitals  are  eleemosynary  and  pri- 
vate corporations;  and  with  them  incorporated  Colleges  and 
Schools  are  always  classed  (11). 

Hospitals  and  colleges  or  schools  are  always  classed  together, 
and  alone  constitute  eleemosynary  corporations.  Professor  Wood- 
deson  says,  *'all  eleemosynary  corporations  may  I  believe  be  in- 
cluded, under  the  name  of  hospitals,  colleges  or  schools ;  in  respect 
of  visitation  there  seems  no  discrimination  between  Colleges  and 
Hospitals  "  (12).  Colleges  established,  for  securing  the  means  of 
instruction,  and  for  the  promotion  of  learning,  are  eleemosynary, 
and  private  corporations,  in  the  same  sense,  that  Hospitals  are, 
which  are  established,  for  securing  the  means  of  subsistence  for 
the  sick  and  poor.  The  object  of  eleemosynary  corporations  is  to 
execute  the  wills  of  donors.  He,  who  gives  to  a  charity,  may 
surely  direct  the  uses,  to  which  his  bounty  shall  be  applied. 

A  striking  mark  of  distinction,  between  civil  and  eleemosynary 
corporations,  is,  that  the  former  is  not,  and  the  latter  is  subject  to 
visitation.  There  can  be  no  private  visitors  of  civil  corporations. 
Their  disputes  are  determined,  and  the  performance  of  their 
duties  enforced,  in  courts  of  law.  But  all  eleemosynary  corpora- 
tions have  visitors,  whose  right  and  duty  it  is,  to  enforce  the  due 
observance  of  the  regulations  of  the  institution.  To  all  colleges 
and  schools  for  the  purpose  of  instruction,  visitation  is  a  necessary 
incident,  as  it  is  also  to  Hospitals.  This  is  laid  down  as  an 
acknowledged  principle,  by  all  elementary  writers,  and  appears  to 

(11)  1  Black.  471.— 1  Kyd  25. 

(12)  1  Wood.  474. 
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be  universally  admitted  in  the  cases,  where  the  rights  of  such  cor- 
porations were  in  question"  (13). 

"When  governours  are  appointed,  to  superintend  a  charity, 
they  are  in  all  cases  visitors  of  the  objects  of  the  charity  ;  when  the 
application  of  the  revenues  is  not  immediately  entrusted  to  them, 
they  are  also  visitors,  as  to  the  application  of  the  revenues ;  and 
the  Court  of  chancery  has  no  jurisdiction  over  them  ;  but  when 
the  management  of,  and  application  of  the  revenues  is  immediately 
entrusted  to  them,  then  as  to  these  they  are  subject  to  the  controul 
of  that  Court "  (14).  This  is  the  manner,  in  which  the  plaintiffs 
are  incorporated.  Thfey  are  therefore  themselves  visitors  of  the 
corporation,  as  to  the  objects  of  the  charity,  and  may  be  compelled 
faithfully  to  apply  the  revenues  to  those  objects. 

According  to  well  established  principles  then,  there  can  be  no 
doubt,  to  which  class  of  corporations,  the  one  in  question  belongs. 
It  is  clearly  an  eleemosynary  corporation,  and  of  consequence,  a 
private  corporation.  It  may  be  safely  asserted,  that  not  even  the 
semblance  of  an  authority  can  be  produced  to  support  a  contrary 
opinion.  It  differs  from  civil  and  publick  corporations,  in  all  those 
particulars,  which  are  supposed  to  give  the  legislature  a  right,  to 
interfere  in  their  concerns. 

This  being  a  private  corporation,  the  plaintiffs  have  legal  rights, 
and  interests,  which  cannot  be  taken  away  or  infringed,  at  the 
discretion  of  the  legislature.  The  rights  of  private  corporations 
are  entitled  to  the  same  protection  as  the  rights  of  individuals. 
A  corporation  is  created  for  the  purpose  of  securing  and  perpetu- 
ating rights.  It  is  admitted  that  corporate  rights  must  originate, 
in  a  grant  from  the  state ;  they  are  nevertheless  legal  rights.  It 
is  not  pretended,  that  the  legislature  can  resume  its  grants,  to  an 
individual,  of  either  property  or  privileges.  What  better  right 
has  it,  to  resume  its  grants,  to  a  private  corporation,  established 
to  administer  private  charity  ?  It  iff  true,  the  expectation  of  pub- 
lick  benefit  was  the  inducement,  to  create  the  corporation.  And 
in  the  present  case  that  expectation  has  not  been  disappointed. 
The  funds  have  been  duly  applied  to  the  objects  designed,  or  if 
not,  that  duty  can  be  enforced,  by  the  Courts  of  Justice.  The 
expectation  of  publick  benefit  is  always  the  inducement,  for  erect- 
ing corporations  of  every  kind.  Of  course,  if  they  answer  the 
ends,  for  which  they  are  established,  the  state  derives  advantages 
from  them.  But  it  does  not  follow,  that  all  their  property  and 
privileges  are  held  in  trust  for  the  publick,  and  that  the  legislature 
may  dispose  of  them,  among  the  other  publick  property,  at  pleas- 
ure. The  state  is  entitled,  to  all  the  benefits  and  advantages,  stipu- 
lated for,  in  the  grant  of  incorporation,  and  to  nothing  more.  The 
state  has  an  interest,  that  the  property  and  privileges  of  an  indi- 
vidual should  be  used,  in  such  a  manner  as  to  be  beneficial  to  the 

(13)  PhiUips  vs.  Bury,  1  Lord  Ray.  5.— 1  Burr.  200.-^1  Black.  482. 

(14)  2  Kyd  195. 
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publick.  Is  the  individual  therefore  a  trustee  for  the  publick, 
and  may  the  legislature,  on  that  ground,  take  his  privileges, 
into  their  own  hands?  They  have  no  better  right  to  interfere, 
with  private  corporations,  under  pretence  of  their  being  publick 
trusts. 

An  eleemosynary  corporation  is  the  means,  devised  by  the  pol- 
icy of  the  law,  to  secure  the  fulfilment  of  the  will  of  a  charitable 
donor.  The  corporation  is  nothing  more,  than  the  means  used  to 
obtain  an  object;  and  can  the  law  be  justly  charged,  with  the 
absurdity  of  converting  the  means,  it  has  thus  devised  into  an 
engine  to  defeat  the  object?  Who  would  found  an  eleemosynary 
corporation,  or  give  it  property,  for  the  purpose  of  securing  it,  for 
a  special  charitable  use,  knowing,  that  he  thereby,  subjected  his 
property  to  any  use,  that  a  legislature,  under  the  influence  of 
momentary  passion,  or  prejudice,  might  prefer?  Very  different 
is  the  protection,  which  the  law  affords  to  property,  given  to  char- 
itable uses,  which  it  guards,  at  all  points,  with  the  most  vigilant 
caution.  It  will-  carry  into  effect  devises  and  conveyances,  for 
charitable  uses,  under  circumstances,  which  would  render  them 
void,  if  for  any  other  purpose. 

The  circumstance,  that  this  state  has  made  donations  to  the 
corporation,  does  not  alter  its  nature,  nor  lessen  or  destroy  the 
plaintiffs'  rights.  The  state,  like  other  donors,  gave  on  such  con- 
ditions, as  it  pleased ;  and  like  other  donors,  it  can  enforce  the  fulfil- 
ment of  the  conditions.  The  state  of  Vermont  also  made  dona- 
tions, and  would  thereby  seem  to  have  as  much  power,  on  that 
ground,  to  interfere  with  the  concerns  of  the  corporation,  as  this 
state  has.  In  the  case  of  Terrett  ^  ah  vs.  Taylor^  ^  al,  where  the 
attempt  was,  by  a  legislative  act,  to  take  away  the  property  of  the 
episcopal  churches,  in  Virginia,  and  apply  it  to  other  uses.  Judge 
Story,  in  delivering  the  opinion  of  the  Court,  says,  "  Had  the 
property  thus  acquired,  been  originally  granted  by  the  State,  or 
the  King,  there  might  have  been  some  colour,  and  it  would  have 
been  hut  a  colour^  for  such  an  extraordinary  pretension  ^^  (15) • 

It  is  impossible,  without  disregarding  all  established  principles 
and  authorities,  on  this  subject,  to  consider  a  private  eleemosynary 
corporation,  a  publick  trust,  and  its  members,  publick  oflScers  of 
the  state,  and  therefore  incapable  of  having  any  rights,  of  the 
character  of  private  rights. 

In  most  eleemosynary  corporations,  the  objects  of  the  charity, 
that  is  those  who  are  individually  to  receive  the  benefit  of  it,  are 
'admitted  and  constituted  members  of  the  corpoi-ation.  In  a  hos- 
pital, incorporated  on  that  plan,  the  poor  and  sick  to  enjoy  the  benefit 
of  the  charity,  must  be  admitted  members  of  the  corporation.  Can 
they  be  said,  to  hold  the  property  and  privileges  of  the  corporation, 
in  trust  for  the  publick,  and  to  be  all  publick  officers  of  the  state  ? 
It  has  never  been  supposed,  that  the  rights  of  a  corporation  so  con- 

(10)  9  Cranch  49. 
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stituted  were,  in  relation  to  the  publick,  different  from  those  of  a 
corporation,  constituted  as  ours  is. 

It  is  admitted,  the  plaintiffs  are  trustees  of  the  revenues  of  the 
corporation,  and  bound  to  apply  them  to  the  objects  intended  to 
be  provided  for,  and  that  this  trust  may  be  enforced  against  them. 
But  this  is  a  private,  not  a  publick  trust.  So  also  the  corporate 
privileges  are  held  in  trust,  partly  for  individual  members  of  the 
coi*poration,  but  chiefly  for  those,  who,  though  not  members,  are 
to  receive  the  ultimate  benefit  of  the  charity.  But  although  the 
plaintiffs  hold  the  property  and  privileges  in  trust,  they  are  still 
the  legal  owners,  and  have  all  the  legal  rights  thereto  appertain- 
ing. When  a  trustee  asserts,  in  a  Court  of  law,  his  right  to  prop- 
erty, conveyed  to  him  in  trust,  it  is  surely  no  suflBcient  answer,  to 
tell  him  the  property  is  designed  for  the  use  and  benefit  of  others, 
and  that  he  individually  suffers  no  injury,  and  therefore  is  entitled 
to  no  remedy.  The  chief  design,  of  conveying  property  in  trust, 
is  to  constitute  the  trustee  a  legal  protector  of  it;  because  the 
cestui  que  trust  is  generally  incompetent.  A  benefit  to  the  trustee 
personally  is  hot  designed. 

The  true  principle  is,  that  a  trustee,  having  the  legal  right,  is 
entitled  to  all  its  remedies;  and  Courts  of  justice,  instead  of 
restraining  him,  often  compel  him  to  exert  them.  Were  the  law 
otherwise,  all  trust  property  would  lie  at  the  mercy  of  every 
invader.  The  cestui  que  trust  cannot  protect  it,  because  not  the 
legal  owner ;  and  if  the  trustee  may  not,  it  is  without  protection. 
In  no  case  is  the  propriety  and  necessity,  of  allowing  legal  protec- 
tion to  property,  in  the  hands  of  trustees,  more  apparent,  than  in 
that  of  corporations,  like  the  present,  for  charitable  purposes. 
For  it  is  most  manifest,  the  charity  can,  in  no  other  way,  be  pro- 
tected. To  hold  that  trustees,  on  the  ground  of  a  supposed  want 
of  interest,  are  incompetent  to  protect  the  subject  matter  of  the 
trust,  would  destroy,  not  only  all  charitable  corporations,  where 
trustees  are  introduced,  but  all  trusts  whatever. 

In  corporations,  for  the  promotion  of  commerce,  or  the  manage- 
ment of  mere  money  concerns,  it  is  not  necessaiy,  nor  always  the 
case,  that  those,  who  contribute  the  funds,  and  participate  in  the 
profits,  should  be  members  of  the  corporation.  Persons,  having 
no  interest  in  the  funds,  may  be  members  of  the  corporation,  and 
hold  them  in  trust  for  those  who  are  entitled  to  the  profits.  The 
trustees,  in  such  a  corporation,  would  unquestionably  be  compe- 
tent in  law,  to  protect  all  its  rights. 

There  is  then  no  ground,  for  raising  such  an  interest  in  the 
state,  or  such  a  trust  for  those,  to  be  benefited  by  the  institution, 
as  shall  defeat  the  plaintiffs'  rights.  This  is  a  private  corporation, 
and  of  that  kind  the  most  favoured  in  law.  And  it  has  legal 
rights,  if  any  corporation  can  have  such  rights.  Any  principle, 
which  can  be  assumed,  to  deprive  this  corporation  of  legal  rights, 
will  be  equally  applicable  to  every  other  corporation,  of  whatso- 
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ever  kind.  The  most  private  corporation,  that  can  be  established 
for  the  purpose  of  trade,  or  the  management  of  money  concerns, 
can  make  out  no  better  claim  to  legal  rights.  A  corporation,  for 
the  most  charitable  and  benevolent  purposes,  surely  has,  both  by 
legal  principles,  and  according  to  the  common  opinion  of  mankind, 
rights,  as  inviolable,  as  those  of  a  corporation,  for  the  purpose  of 
commerce  and  traffick.  If  these  acts  of  the  legislature  can  be  sup- 
ported, they  can  pass  similar  acts,  in  relation  to  any  and  every 
corporation.  It  is  then  for  the  defendant  boldly  to  maintain,  that 
no  corporation  has  legal  rights ;  but  that  all  their  property,  and 
pretended  privileges  are  held,  at  the  mercy  of  the  legislature. 

Corporations  must  claim  all  their  rights,  by  virtue  of  grants 
from  the  state ;  but  they  are  not,  for  that  reason,  less  secure  or 
inviolable,  than  similar  rights  of  individuals,  derived  from  the 
same  source.  Peculiar  privileges,  granted  by  the  state  to  individ- 
uals, although  intended  to  promote  the  publick  interest,  become 
vested  rights,  and  cannot  be  resumed.  On  what  ground  rests  the 
distinction  between  these,  and  similar  privileges,  granted  to  pri- 
vate corporations  ?  There  is  no  secret  or  implied  condition,  to  a 
grant,  or  charter  of  incorporation,  that  it  may  be  revoked  or 
annulled  by  the  legislature,  whenever  it  pleases. 

The  British  Parliament  can,  as  it  is  held,  abolish  corporations. 
So  it  can  pass  acts  of  attainder,  and  of  pains  and  penalties.  But 
neither  can  be  done,  by  virtue  of  the  ordinary  and  legitimate  legis- 
lative power,  which  belongs  to  our  legislature.  According  to 
the  theory  of  the  British  government,  the  Parliament  is  omnipo- 
tent. "A  corporation  may  be  dissolved  by  act  *of  Parliament 
which  is  boundless^  in  its  operations  "  (16).  In  modern  times  how- 
ever, the  exercise  of  these  extraordinary  powers,  which  are  entirely 
incompatible  with  the  existence  of  private  rights  of  any  kind,  has 
been  seldom  resorted  to. 

The  attempt  was  made,  by  the  Bill  introduced  into  Parliament, 
in  the  year  1783,  by  Mr.  Fox,  for  new  modelling  the  charter  of 
the  East  India  Company.  The  attempt  was  resisted  and  defeated. 
The  city  of  London,  in  their  petition  against  the  bill  assert  "that 
it  was  not  only  a  high  and  dangerous  violation  of  the  charters  of 
the  Company,  but  a  total  subversion  of  all  the  principles  of  the 
law  and  constitution  of  that  country."  Lord  Thurlow  termed  it 
"  a  most  atrocious  violation  of  private  property,  which  cut  every 
Englishman  to  the  bone."  Mr.  Pitt  opposed  it,  as  being  "  a  dar- 
ing violation  of  the  chartered  rights  of  the  Company  "  (17).  The 
bill  did  not  pass.  But  the  attempt  was  so  strongly  denounced,  by 
publick  opinion,  that  it  ruined  the  party,  which  made  it.  In  times 
of  the  greatest  excess  of  arbitrary  power  in  England,  resort  was 
seldom  had  to  this  unlimited  power  of  Parliament.  The  great 
attempt  to  destroy,  or  controul  the  corporations,  in  the  reign  of 

(16)  1  Black.  484. 

(17)  Parliamentary  Register  1783,  4. 
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Charles  II.  was  made  bv  the  oppressive  use  of  judicial  proceeding, 
through  the  servility  of  dependent  judges.  The  charters  of  the 
city  of  London,  and  of  the  colonies  of  Iklmssachnsetts  and  Connecti- 
cut, were  declared  forfeited  on  information  of  quo  warranto. 

But  whatever  be  the  extent  of  this  undefined  and  arbitrary- 
power,  of  the  British  Parliament,  I  trust  it  will  not  be  contended, 
that  it  has  descended  to  our  legislature.  The  taking  away  of  the 
colonial  charters,  under  colour  of  that  power,  is  justly  classed 
among  the  grievous  oppressions,  which  led  to  our  independence. 
"  Chartered  rights  "  were  then  deemed,  of  too  sacred  a  nature,  to 
be  voted  away,  as  the.  passions  or  caprice  of  a  legislature  might 
incline.  Will  it  now  be  asserted,  that  the  British  Parliament  or 
King,  or  both  united,  were  competent  to  abolish,  or  new  model 
the  colonial  Charters  ?  If  it  could  be  done,  by  legislative  power 
alone,  they  mighty  for  they  possessed  the  whole  legislative  power 
over  that  subject  matter. 

In  the  opinion  of  the  Supreme  Court  of  the  United  States,  in 
the  case  of  Terrett  ^  aL  vs.  Tat/lor  ^  al.  before  mentioned,  it  is 
said,  "  The  title  was  indefeasibly  vested  in  the  churches,  or  rather 
in  their  legal  agents.  It  was  not  in  the  power  of  the  crown  to 
seize  or  assume  it,  nor  of  the  Parliament,  unless  by  tlie  exercise  of 
a  power  the  most  arbitrary,  oppressive,  and  unjust,  and  endured, 
only  because  it  could  not  be  resisted."  *'  The  dissolution  of  the  form 
of  government  did  not  involve  in  it  a  dissolution  of  civil  rights,  or 
an  abolition  of  the  common  law,  under  which  the  inheritances  of 
every  man  in  the  state  were  held.  The  State  itself  succeeded 
only  to  the  rights  of  the  crown  "  (18).  If  the  plaintiffs  forfeited 
jione  of  these  rights,  by  the  revolution  in  government,  the  legisla- 
ture had  no  more  power  over  their  rights,  than  previously  existed, 
in  the  hands  of  some  depository  of  power.  The  Parliament  of 
Great  Britain  had  no  rightful  power  whatever  over  this  corpora- 
tion. The  legislature  of  this  state  succeeded  to  all  the  power, 
which  the  King,  who  granted  the  charter  had,  and  to  no  more. 

In  England  the  creating  of  corporations  appertains  to  the  King, 
and  he  has  all  the  legitimate  power,  that  exists  for  dissolving 
them ;  except  what  is  vested  in  the  judicial  Courts  (19).  He  can 
institute  proceedings  in  the  Courts,  and  for  just  cause  obtain  a  for- 
feiture of  all  corporate  rights  and  privileges;  and  then  regrant 
them,  as  he  pleases.  He  may  also  grant  charters,  to  old  corpora- 
tions, with  new  modifications,  which,  if  accepted,  are  binding. 
All  this  may  the  legislature  of  this  state  do. 

But  the  King  cannot  abolish  a  corporation,  or  give  it  a  new 
organization,  or  alter  any  of  its  powers  or  privileges,  without  its 
consent.  This  is  the  well  established,  and  acknowledged  doctrine 
of  the  common  law  (20).     On  the  ground  that  the  King  cannot 

(18)  9  Cranch  60.  (19)  1  Black.  3.  472. 

(20)  King  vs.  Amory,  2  T.  R.  515.  King  vs.  Pasmore,  3  T.  R.  240.  King  va. 
Vice-chancellor  of  Cam.  3  Burr.  10.  56. 
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resume  the  grant  of  a  corporate  privilege,  it  is  held  that  the  grant 
of  a  franchise,  already  granted,  is  void  (21).  The  King's  grants, 
of  corporate  rights,  bind  him,  as  much  as  his  grants  oi  land. 
When  therefore  he  has  granted  such  rights,  he  cannot  resume  and 
regrant  them,  till  it  has  been  determined  by  due  trial,  in  a  Court 
of  law,  that  they  have  become  forfeited. 

The  remedy  for  the  King,  in  such  case,  was  a  writ  of  quo 
warranto:  in  place  of  which,  in  latter  times,  the  information  of 
quo  warranto  has  been  used,  as  being  more  convenient.  "  A  writ 
of  quo  warranto  (says  Judge  Blackstone)  is  in  the  nature  of  a 
writ  of  right,  for  the  King  against  him,  who  claims  or  usurps  any 
office,  franchise,  or  liberty;  to  enquire  by  what  authority  he 
supports  his  claim,  in  order  to  determine  the  right.  It  lies  also,  in 
the  case  of  the  non-user,  or  long  neglect  of  a  franchise,  or  misuser 
or  abuse  of  it."  "  The  judgment^  on  a  writ  of  quo  warranto  being 
in  the  nature  of  a  writ  of  right,  is  final  and  conclusive  even 
against  the  crown  "(22).  So  far  then  from  resuming  his  grants  of 
corporate  rights,  at  pleasure,  the  King  was  obliged  to  try  his 
claim,  for  a  forfeiture,  like  any  other  person,  and  if  the  determi- 
nation was  against  him,  the  corporation  was  secured  in  the  quiet 
enjoyment  of  them. 

Corporations  forfeit  their  rights,  by  non  user  or  misuser,  and  are 
to  be  vacated  by  trial  and  judgment(23).  Their  powers  cannot  be 
newly  modified,  or  altered,  without  their  consent.  In  case  of  the 
oflEer  of  a  new  charter,  to  an  old  corporation,  it  may  be  accepted  or 
rejected,  as  the  corporation  pleases ;  or  part  may  be  accepted,  and 
part  rejected(24).  "During  the  violent  proceedings,  that  took 
place  in  the  latter  end  of  the  reign  of  Charles  the  II.  it  was  among 
other  things,  thought  expedient  to  new  model  most  of  the  corpo- 
ration towns,  in  the  kingdom ;  for  which  purpose,  many  of  those 
bodies  were  persuaded  to  surrender  their  charters,  and  infor- 
mations in  the  nature  of  quo  warranto  were  brought  against  others, 
upon  a  supposed  or  frequently  a  real  forfeiture  of  their  franchises, 
by  neglect  or  abuse  of  them  "(25)«  Would  the  King,  in  those 
violent  times  have  taken  the  trouble,  of  resorting  to  the  Courts  of 
law,  if  it  had  been  supposed,  that  he  might  have  resumed  his 
grants,  at  pleasure.  There  was  no  pretence,  that  he  could  of  his 
own  authority,  and  without  the  agency  of  the  Courts,  lawfully 
interfere  with,  or  controul  any  of  the  rights  of  corporations. 

As  successors  to  the  King,  then,  the  legislature  have  no  power,  to 
pass  the  acts  in  question.  And  it  may  be  safely  asserted,  that 
before  the  change  in  the  form  of  government,  the  plaintiffs  could 
not  have  been  rightfully  deprived  of  their  property  or  privileges, 
without  a  trial  in  due  course  of  law.     Do  they  now  hold  their 

(21)  2  Black.  87.-2  T.  R.  509. 

(22)  3  Black.  262.  3.  2  Ins.  282. 

(23)  Thing  vs.  Pasmore,  3  T.  R.  244—9  Cranch  51. 

(24)  3  Burr.  1656.— 3  T.  R.  240.  246. 

(25)  3  Black.  263. 
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rights  by  a  tenure  less  secure,  and  more  subject  to  arbitrary  con- 
troul,  than  they  did  before  the  revolution  ?  I£  the  legislature  may 
annul  or  repeal  grants  of  corporate  privileges,  what  shall  restrain 
them  from  doing  the  same  with  grants  of  land?  What  are  to  be 
the  limits  of  this  newly  discovered  authority  ?  Should  the  royal 
grants  of  land,  made  before  the  revolution,  be  examined,  more 
instances  of  heedless  extravagance  will  be  found,  than  in  any 
grants  of  corporate  privileges.  If  one  may  be  resumed,  so  may  the 
other,  for  they  both  rest  on  the  same  principles  for  security. 

We  know  from  experience,  that  the  legislative  power  is  of  an 
encroaching  nature.  Pennit  the  legislature,  in  this  instance,  to 
abolish  a  charter  of  corporate  privileges,  and  there  will  be  no 
ground  left,  on  which  they  can  be  restrained,  from  abolishing 
patents  or  grants  of  land.  ,  The  great  principle  of  security,  for 
private  property,  will  be  destroyed.  And  let  it  be  remembered 
that  the  attempt  to  vacate  legal  rights  and  titles,  vested  in  indi- 
viduals, has,  in  fact,  been  made  by  the  legislatures  of  more  than 
one  of  the  states,  in  the  Union.  The  only  means  of  security  is  to 
abide  by  settled  principles,  and  firmly  resist  the  first  attempt  at 
encroachment.  The  law  affords  the  same  security  and  protection, 
for  the  enjoyment  of  franchises  or  privileges,  as  it  does  for  other 
rights.  An  action  for  a  disturbance  of  a  franchise  or  privilege,  is 
well  ktiown  in  law,  and  may  be  as  easily  maintained,  either  by  an 
individual,  or  a  corporation,  as  for  any  other  injury. 

As  then  a  grant  of  privileges,  to  an  individual  creates  legal 
rights,  which  cannot  be  infringed  by  legislative  acts ;  and  as  there 
is  no  distinction,  known  in  law,  as  to  the  effect  of  such  a  grant, 
when  made  to  an  individual,  and  when  made  to  a  private  cor- 
poration, it  follows,  that  the  grant  to  the  plaintiffs  created  legal 
rights,  that  were  duly  vested,  and  which  of  course  cannot  be 
infringed  by  the  legislative  acts  in  question.  It  is  of  no  conse- 
quence, as  it  respects  the  right,  whether  the  privileges,  granted  to 
the  plaintiffs  by  their  charter,  are  valuable,  in  a  pecuniary  point 
of  view,  or  otherwise.  They  are  essentially  of  the  nature  of  private 
property,  and  consequently  entitled  to  protection,  like  other  pri- 
vate property. 

The  plaintiffs,  in  their  aggregate  capacity,  are  entitled  to  the 
franchise  of  being  a  corporation,  and  of  enjoying  all  the  privileges 
contained  in  their  charter,  according  to  its  provisions.  The  Presi- 
dent of  the  College  is  entitled  to  the  quiet  enjoyment  of  his  office, 
with  all  the  privileges  and  perquisites  incident  to  it.  And  so  also, 
the  other  members  of  the  corpomtion  are,  individually,  entitled  to 
enjoy  their  respective  privileges.  In  Miller  vs.  Spateman,Q26}  it 
is  held,  "  That  the  law  takes  notice,  that  the  natural  members  of 
the  corporation,  of  whom  the  corporation  consists,  are  not  stran- 
gers to  the  corporation,  but  are  the  parties  interested  in  all  the 
revenues  and  privileges  of  the  corporation,  of  which  they  are  mem- 
(26)  1  Saund.  344. 
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bers."  A  corporation  may  take  a  grant  for  the  benefit  of  their 
particalar  members/'  In  the  celebrated  case  of  Ashby  vs.  White^ 
where  an  individual  member  of  the  corporation  sued  for  an  infringe- 
ment of  his  right  of  suffrage,  to  which  he  was  entitled,  as  a 
corporator,  among  the  reasons  assigned  by  the  House  of  Lords  for 
their  judgment,  it  is  said ;  "  The  inheritance  of  this  privilege  is  in 
the  corporation  a^regate  ;  but  the  benefit,  possession,  and  exercise 
is  in  the  persons  of  those  who,  by  the  constitutions  of  those  charters 
are  appointed  to  elect.  And  in  all  cases,  where  a  corporation  hath 
such  a  privilege,  the  members  thereof,  in  their  private  capacity, 
have  the  benefit  and  enjoyment  thereof.  It  appears  by  other 
instances,  that  it  is  usual  and  proper  for  corporations  to  have 
interests  granted  them,  which  inure  to  the  advantage  of  the  mem- 
bers, in  their  private  capacities  "(27).  Many  cases  are  there 
stated  of  actions  being  maintained  for  the  violation  of  such  rights 
(28). 

Besides  the  right  of  the  President  to  his  oflBce  and  emoluments, 
each  individual  trustee  has  the  privilege  of  being  a  member,  and  of 
acting  according  to  the  provision  of  the  charter,  in  all  matters, 
relating  to  the  government  of  the  corporation,  and  in  the  manage- 
ment of  its  property,  and  in  the  conducting  of  all  its  concerns. 
These  privileges,  that  the  members  of  the  corporation  hold,  in 
their  private  capacities,  constitute  vested  rights,  which  are  subject 
to  no  controul,  but  that  of  the  law  of  the  land. 

It  is  not  a  new  doctrine,  that  in  a  free  government,  the  legis- 
lative power,  without  any  direct  and  express  restriction,  is  incom- 
petent to  abolish,  or  take  away  vested  rights.  It  results  from  the 
very  nature  and  design  of  a  free  government.  This  is  plainly  and 
forcibly  asserted  by  Judge  Chase,  in  delivering  his  opinion,  in  the 
case  of  Calder  vs.  Bull,  "  The  purposes  for  wnich  men  enter  into 
society,  will  determine  the  nature  and  terms  of  the  social  compact; 
and  as  they  are  the  foundation  of  the  legislative  power,  they  will 
decide  what  are  the  proper  objects  of  it.  The  nature  and  ends  of 
legislative  pmver  will  limit  the  exercise  of  it.  An  act  of  the  legis- 
lature, (for  I  cannot  call  it  a  law)  contrary  to  the  great  first 
principles  of  the  social  compact,  cannot  be  considered  as  a  rightful 
exercise  of  legislative  authority.  The  obligation  of  a  law,  in 
governments,  established  on  express  compact,  and  on  republican 
principles,  must  be  determined  by  the  nature  of  the  power,  on 
which  it  is  founded."  "  A  law  that  destroys  or  impairs  the  lawful 
private  contracts  of  citizens ;  a  law  that  makes  a  man  judge  in  his 
own  cause ;  or  a  law  that  takes  property  from  A.  and  gives  it  to  B. 
it  is  against  all  reason  and  justice  for  a  people  to  entrust  a  legis- 
lature with  such  powers ;  and  therefore  it  cannot  be  presumed  that 
they  have  done  it.  The  genius,  the  nature,  and  the  spirit  of  our 
state  governments  amount  to  a  prohibition  of  such  acts  of  legis- 

(27)  8  Hatsell's  precedents,  221. 

(28)  Walter  vs.  Hanger.  Moore.  882.— Brooks  Abr.  Corporation,  86. 
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lation ;  and  the  general  principles  of  law  and  reason  forbid  them. 
The  legislature  cannot  change  innocence  into  guilt,  or  punish 
innocence  as  a  crime ;  or  violate  the  right  of  an  antecedent  lawful 
private  contract;  or  the  right  of  private  property.  To  maintain  that 
our  federal^  or  state  legislature  possesses  such  powers^  if  they  had 
not  been  expressly  restrained  would^  in  my  opinion^  he  a  political 
heresy^  altogether  inadmissible^  in  our  free  republican  govern- 
ments "(29). 

If  then  a  correct  view  has  been  taken  of  the  powers  of  the  legis- 
lature and  of  the  rights  of  the  plaintiffs,  it  would  not  have  been 
•competent  for  the  legislature  to  pass  these  acts,  if  there  had  been 
no  special  restrictions  on  the  legislative  power ;  because  they  are 
not  within  the  general  scope  of  that  power,  and  consequently  void. 

IL  There  are  special  restrictions,  on  the  power  of  the  legis- 
lature, in  the  constitution  of  this  state,  which  these  acts  violate. 

They  violate  that  part  of  the  16th  article  of  the  bill  of  rights, 
which  provides,  *'that  no  subject  shall  be  arrested,  imprisoned, 
despoiled,  or  deprived  of  his  property^  immunities^  or  privileges^  put 
out  of  the  protection  of  the  law,  exiled,  or  deprived  of  his  life, 
liberty,  or  estate ;  but  by  judgment  of  his  peers,  or  the  law  of  the 
land."  If  these  acts  are  valid,  the  plaintiffs  are  deprived  of  their 
property,  and  of  the  "  immunities  and  privileges,"  granted  to  them 
by  their  charter,  by  other  means,  than  the  judgment  of  their 
peers,  or  the  law  of  the  land.  The  acts  of  the  legislature  take 
away  their  rights  and  privileges,  without  any  trial  whatever. 

This  provision  of  the  Bill  of  rights  was  unquestionably  designed 
to  restrain  the  legislature,  as  well  as  the  other  branches  of  govern- 
ment, from  all  arbitrary  interference  with  private  rights.  It  was 
adopted  from  magna  charta,  and  was  justly  considered  by  our  fore- 
fathers, long  before  the  formation  of  our  constitution,  as  constitut- 
ing the  most  eflBcient  security  of  their  rights  and  liberties. 

Lord  Coke,  in  his  commentary  on  magna  charta,  explains  the 
phrase  "  by  the  law  of  the  land  "  to  mean  "  by  due  course  and  pro- 
cess of  law''  That  is,  no  subject  shall  be  deprived  of  his  property, 
immunities,  or  privileges,  but  by  judgment  of  his  peers,  or  by  due 
course  and  process  of  law.  This  then  surely  cannot  be  done  by 
special  act  of  the  legislature,  without  judgment  of  peers,  and  with- 
out any  process  of  law.  To  make  his  meaning  still  more  plain,  if 
possible,  that  Parliament  was  bound  by  this  provision  of  magna 
charta,  Lord  Coke  says,  ^^  against  this  ancient  and  fundamental 
lawy  and  in  the  face  thereof  I  find  an  act  of  Parliament  made,  &c. 
(30)  directing  certain  summary  and  arbitrary  proceedings,  by  colour 
of  which  act  J  shaking  this  fundamental  law^  it  is  not  credible  what 
horrible  oppressions  and  exactions,  to  the  undoing  of  infinite  num- 
bers of  people,  were  committed  by  Sir  Richard  Empson  and  Ed- 
mund Dudley."     ^^  and  the  ill  success  thereof,  and  the  fearful  ends 

(29)  3  Dall.  383. 

(30)  Stat  11,  Hen.  7. 
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of  these  two  oppressors,  should  deter  others  from  committing  the 
like;  and  should  admonish  Parliaments,  that  instead  of  this 
ordinary  and  precious  trial  per  legem  terrae^  they  bring  not  in 
absolute  and  partial  trials,  by  discretion"  (31). 

It  is  sufficiently  apparent,  that  Lord  Coke  understood  this  pro^ 
vision  to  extend  to,  and  bind  Parliament.  Hence  his  complaint 
that  Parliament  had  in  that  instance  violated  it,  by  dispensing^ 
with  trials  according  to  the  law  of.  the  land  ;  and  authorizing,  in 
certain  cases,  the  exaction  of  forfeitures,  on  trials  by  the  arbitrary 
discretion  of  magistrates.  For  even  that  act  of  Parliament,  sa 
justly  denounced  for  its  ''  horrible  oppressions,"  did  not,  like  the 
present  acts  of  our  legislature,  attempt  to  devest,  and  take  away 
private  rights,  without  any  trial  at  all.     The  construction  of  the 

Ero vision  has  always  been  according  to  Lord  Coke's  opinion.  It 
as  never  been  doubted,  that  Parliament  was  morally  bound  by  it. 
But  the  difficulty  in  England  has  been  that  Parliament,  being  om^ 
nipotent,  in  all  matters  of  civil  institution,  is  too  powerful  for  the 
constitution,  and  cannot  be  restrained. 

The  same  construction  has  been  uniformly  given  to  this  provi- 
sion, in  the  Courts  of  the  different  states  of  the  Union.  The 
Superior  Court  of  South  Carolina,  in  the  case  of  Bowman  vs.  Mid- 
dleton^  decided  that  an  act  of  the  colonial  legislature  of  1712,  tak- 
ing property  from  one,  and  vesting  it  in  another,  without  trial  by 
jury,  was  void ;  because  it  infringed  this  provision  of  magna  charta, 
which  bound  the  legislature.  They  say,  •'  that  the  plaintiffs  can 
claim  no  title,  under  the  act  in  question,  as  it  was  against  common 
right,  as  well  as  against  magna  charta,  to  take  away  the  freehold 
of  one  man,  and  vest  it  in  another :  and  that  too  to  the  prejudice 
of  third  persons,  without  any  compensation,  or  even  a  trial,  by  the 
jury  of  the  country,  to  determine  the  right  in  question.  That  the 
act  was  therefore,  ipso  facto,  void.  That  no  length  of  time  could 
give  it  validity,  being  originally  founded  on  erroneous  principles  " 
(82).  In  a  subsequent  case,  in  the  same  Court,  Waties,  J.  said  he 
had  gone  into  a  long  investigation  of  the  technical  import  of  the 
words  lex  terrae^  "  that  they  meant  the  common  law,  and  ancient 
statutes,  down  to  the  time  of  Edward  II.  which  were  considered, 
as  part  of  the  common  law.  That  this  was  the  true  construction, 
given  to  them,  by  all  the  commentators  on  magna  charta,  from 
whence  they  were  adopted  by  the  constitution  of  South  Carolina. 
If  the  lex  terrae  meant  any  law,  which  the  legislature  might  pass, 
the  legislature  would  be  authorized  by  the  constitution,  to  destroy 
the  right,  which  the  constitution  had  expressly  declared  should  for- 
ever be  inviolably  preserved.  This  is  too  absurd  a  construction  to 
be  the  true  one.  He  understood  therefore  the  constitution  to  mean, 
that  no  freeman  shall  be  deprived  of  his  property,  but  by  such 
means,  as  are  authorized  by  the  ancient  common  law  of  the  land. 

(31)  2  Inst.  51. 

(32)  1  Bay.  262. 
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According  to  this  construction  the  right  of  property  is  held  under 
the  constitution,  and  not  at  the  tmll  of  the  legislature^^  (33).  Of 
the  same  import  is  the  opinion  of  the  Supreme  Court  of  Massachu- 
setts. "  If  this  (an  act  of  the  legislature)  is  to  be  construed  a  dis- 
posal, by  the  legislature,  of  lands  owned  by  that  proprietary,  (un- 
der which  the  plaintiff  claimed)  or  by  any  individual,  claim- 
ing by  their  grant  or  allotment,  it  militates  directly,  with  a  well 
knowi>  provision  of  magna  charta,  revived  and  enforced  in  the 
bill  of  rights,  prefixed  to  the  constitution  of  government,  for  this 
Commonwealth;  that  no  subject  shall  be  deprived  of  his  property, 
but  by  the  judgment  of  his  peers,  or  the  law  of  the  land ;  not  any 
private  and  special  statute^  for  the  purpose^  but  that  law^  which 
affects  alike^  under  the  same  circumstances^  the  whole  territory  and 
community  "  (34). 

This  provision  of  magna  charta  is  introduced  into  the  5th  article 
of  the  amendments  of  the  constitution  of  the  United  States.  The 
terms,  in  which  it  is  there  expressed,  show  conclusively  that  it  was 
understood  in  the  same  sense,  that  we  contend  it  alwavs  has  been 
understood.  They  are,  that "  no  person  shall  be  deprived  of  life, 
liberty,  or  property,  without  due  process  of  law,^^  This  is  manifestly 
designed  to  secure  a  trial,  according  to  the  established  laws  of  the 
land ;  and  it  certainly  restrains  the  legislature,  from  depriving  an 
individual  of  his  life,  liberty,  and  property,  without  such  trial. 
The  two  phrases  "law  of  the  land  "  and  "due  process  of  law,"  as 
used  in  the  two  constitutions,  doubtless  have  the  same  meaning. 
If  otherwise,  however,  the  result  will  be  the  same.  For  the  legis- 
lature of  this  state  is  as  much  bound  by  this  provision,  in  the  con- 
stitution of  the  United  States,  as  they  would  oe,  were  it  contained 
in  our  own  constitution.  If  the  plaintiffs  are  deprived  of  their 
property  by  the  acts  in  question,  it  certainly  has  not  been  done  by 
due  process  of  law.  The  law  provides  no  such  summary  process, 
by  which  individuals  may,  without  trial  be  deprived  of  their  rights. 

Thus  has  this  provision  been  always  understood,  as  imposing  a 
restraint  on  the  legislative  power,  from  the  time  it  was  first  intro- 
duced into  magna  charta,  down  to  the  present  time.  It  has  been 
incorporated  into  the  constitution  of  most  of  the  states  of  the  Un- 
ion, and  it  is  believed,  that  not  a  single  judge,  or  commentator, 
either  before,  or  since  it  was  introduced  into  our  constitution,  has 
attempted  to  give  it  a  different  meaning.  The  terms  used  are  gen- 
eral, embracing  the  legislature,  equally  with  the  other  departments 
of  government ;  and  any  reason,  which  can  be  a3signed,  for  except- 
ing the  legislature  from  this  restraint,  may,  with  equal  force,  be 
applied,  for  excepting  either,  or  both  the  other  departments.  Indeed 
if  this  provision  were  not  applicable  to  the  legislature,  it  would  be 
idle  and  useless.  The  previous  part  of  this  article  of  the  bill  of 
rights,  together  with  others,  regulating  the  manner  of  trials,  are 

2  Bay.  59. 

Little  vs.  Frost,  3  Mass.  R.  117. 
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more  especially  designed,  to  restrain  the  judiciary.  This  seems  to 
be  the  only  provision,  to  be  found  in  the  constitution  of  this  state, 
against  the  legislature's  passing  special  acts,  for  the  regulation  of 
individual  cases.  It  restrains  the  legislature,  from  passing  acts, 
which  spend  their  force  on  one,  or  more  individuals,  and  are  not  to 
apply  to  others,  under  similar  circumstances.  The  law  of  the 
land  is  applicable  to  the  community  at  large. 

The  greatest  if  not  only  effectual,  security,  against  legislative 
oppression,  is,  that  the  law  must  be  general,  embracing  all  under 
like  circumstances,  and  including  the  legislators  among  the  rest. 
An  oppressive  law,  applicable  to  the  whole  community,  will  soon 
be  repealed.  But  if  the  legislature,  under  the  influence  of  prej- 
udice, or  passion,  to  which  all  bodies  of  men,  however  constituted 
or  selected,  are  occasionally  subject,  can  pass  acts,  having  the 
force  of  laws,  to  apply  to  a  solitary  individual  only,  he  may  be 
destroyed,  before  publick  sympathy  can  be  excited,  for  his  relief. 
A  law,  according  to  any  just  definition,  that  ever  has,  or  can  be 
given  of  it,  must  be  general  in  its  operation.  It  is  a  rule  of  con- 
duct, for  all,  within  the  principle  it  establishes.  An  act  of  the  l^s- 
lature,  prescribing  a  particular  rule,  for  the  government  of  one  or 
more  individuals,  therein  named,  would  not  have  the  force  of  law, 
but  would  be  void(35').  This  principle  is  not  inconsistent  with  the 
power  of  the  legislature  to  pass  private  statutes.  Such  statutes, 
instead  of  taking  away,  confer  privileges ;  and  whatever  regula- 
tions are  imposed,  in  consideration  of  the  privileges  granted, 
become  binding,  by  the  assent  of  the  parties,  at  whose  application, 
the  statutes  are  passed. 

If  this  construction,  which  has  always  hitherto  been  put  on  the 
article  of  the  bill  of  rights,  under  consideration,  is  to  be  still 
abided  by,  it  is  conclusive  in  favour  of  the  plaintiffs.  Their  charter 
grants  them  certain  "immunities  and  privileges."  This  article 
provides,  in  effect,  that  they  shall  not  be  deprived  of  these  "  immu- 
nities and  privileges,"  but  by  due  trial,  and  according  to  the  well 
known  general  laws  of  the  land,  which  are  binding  on  the  whole 
community.  The  act§  of  the  legislature,  which  are  made  for  the 
purpose  of  depriving  them  of  their  immunities  and  privileges, 
without  any  trial  whatever,  must  therefore  be  declared  to  be  void. 

These  acts  violate  also  the  23d  article  of  the  bill  of  rights, 
which  provides  that,  "retrospective  laws  are  highly  injurious, 
oppressive  and  unjust.  No  such  laws  therefore  should  be  made, 
either  for  the  decision  of  civil  causes,  or  the  punishment  of 
offences." 

There  can  be  no  ground  for  dispute,  as  to  what  constitutes  a 
retrospective  law.  In  the  case  Colder  vs.  Bull^  Judge  Chase  says, 
"  every  law,  that  takes  away,  or  impairs  rights,  vested  agreeably  to 
existing  laws,  is  retrospective"  (36).     The   correctness   of  this 


•    (36) 


Holden  vs.  James,  11  Mass.  Rep.  396. 
3  DaU.  391. 
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definition  of  retrospective  laws  has  never  been  disputed,  as  is 
known.  It  was  adopted,  and  made  the  ground  of  decision,  in  the 
case  of  the  Society  vs.  Wheeler^  in  the  Circuit  Court  of  the  United 
States,  in  this  District.  In  the  very  able  opinion  there  delivered, 
it  is  said,  "  upon  principle,  every  statute,  which  takes  away,  or 
impairs  vested  rights,  acquired  under  existing  laws,  or  creates 
a  new  obligation,  imposes  a  new  duty,  or  attaches  a  new  disability, 
in  respect  to  transactions  or  considerations  already  past,  must  be 
deemed  retrospective ;  and  this  doctrine  seems  fully  supported  by 
authorities  "(37).  It  is  not  only  against  natural  justice,  but 
utterly  inconsistent  with  every  correct  idea  of  a  law,  that  it  should 
be  made  to  operate  retrospectively  on  past  actions,  and  vested 
rights(38). 

This  article  prohibits  the  passing  of  retrospective  laws  of  any 
kind,  as  well  such  as  affect  the  rights  of  property,  and  individual 
privileges,  as  those,  made  for  the  punishing  crimes.  The  latter, 
which  are  generally  called  ex  post  facto  laws,  and  which  are  no  more 
unjust  than  the  former,  have  been  denounced,  by  a  most  respect- 
able authority,  as  being  a  more  unreasonable,  and  cruel  method  of 
ensnaring  people  to  their  ruin,  than  that  adopted,  by  the  worst  of 
the  Roman  emperors,  who  wrote  his  laws  in  a  small  character  and 
hung  them  up  on  high  pillars,  to  prevent  their  being  read(39). 

It  is  hoped,  that  it  has  been  already  sufficiently  shown,  that  the 
plaintiffs  have  vested  rights,  acquired  under  existing  laws.  If  so, 
these  acts,  which  infringe  their  rights,  are  retrospective,  and  void* 
The  plaintiff's  rights  were  perfect  and  complete.  They  were  in  the 
full  enjoyment  of  their  property  and  privileges,  and  by  no  existing^ 
law,  could  they  have  been  ousted  or  molested.  If  this  article  does 
not  protect  such  rights,  it  is  not  easy  to  perceive  what  rights  are 
protected  by  it. 

The  37th  article  provides,  that  the  three  essential  powers  of 
government  "  ought  to  be  kept,  as  separate  from,  and  independent 
of  each  other,  as  the  nature  of  a  free  government  will  admit,  or  as 
is  consistent  with  that  chain  of  connection,  which  binds  the  whole 
fabrick  of  the  constitution  in  one  indissoluble  bond  of  union  and 
amity."  This  article  has  already  been  noticed,  as  bearing  on  the 
general  powers  of  the  legislature.  It  may  also,  with  propriety,  be 
considered  as  imposing  a  special  restraint  against  the  legislature's 
exercising  judicial  power.  The  limitation,  with  which  this  great 
elementary  principle  is  adopted,  does  not,  in  any  degree,  lessen  its 
force,  in  relation  to  the  question  under  consideration.  The  bill  of 
rights  establishes  general  principles,  by  which  the  constitution  of 
government  was  formed,  and  according  to  which,  it  is  to  be 
construed.  The  three  departments  of  government  are  connected 
together,  and  in  certain  particulars,  dependent  on  each  other.  The 

37)  2  GaU.  105. 

38)  Dash  vs.  Van  Kleeck,  7  John,  R.  477. 
"  )  1  Black.  46.  .      . 
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constitution  declares  the  extent  of  this  connection  and  dependence. 
Powers  are,  in  certain  cases  and  for  special  purposes,  given  to  one 
department,  which  partake  of  the  nature  of  the  general  powers  of 
another  department.  This  qualification  was  necessary  to  preserve 
consistency  in  the  different  parts  of  the  constitution.  For  the 
conducting  of  impeachments,  for  instance,  the  legislature  is  vested 
with  judicial  power.  It  would  therefore  have  been  absurd,  after 
this  express  grant  of  judicial  power,  in  that  case,  to  have  declared, 
without  qualification,  that  the  legislature  should  exercise  no 
judicial  power. 

By  the  proper  construction  of  this  article,  each  department  is 
restrained,  from  exercising  any  of  the  general  powers  of  another 
department,  except  in  cases,  where  it  is  especially  authoiized  by 
the  constitution.  A  construction  that  should  leave  each  depart- 
ment at  liberty,  to  exercise  the  powers  of  another,  whenever  it 
might  deem  it  expedient,  would  render  the  provision  of  the  article 
useless.  Indeed  the  language  admits  of  no  other  construction  than 
that  before  stated.  The  substance  is,  that  the  three  powers  of 
government  shall  be  kept,  as  separate  and  independent,  as  is 
consistent,  with  the  nature  of  a  free  government,  and  the  provi- 
sions of  the  constitution.  The  free  government,  here  meant,  is 
doubtless  one,  where  the  rulers  have  no  powers,  other  than  what 
are  delegated  to  them,  by  the  people.  Is  it  inconsistent  with  the 
nature  of  such  a  government,  or  with  tlie  provisions  of  our  consti- 
tution, that  the  legislature  should  abstain  from  the  exercise  of 
i'udicial  power,  in  cases  where  that  power  is  not  granted  to  them, 
mt  is  granted  to  another  department  ?  We  have  already  seen, 
that  no  free  government  can  exist,  without  such  a  restraint  on  the 
legislative  power. 

Under  the  first  point,  it  was  shown,  that  the  general  legislative 
power  did  not  extend,  to  the  devesting  of  private  rights,  and  that  the 
passing  of  these  acts  which  take  from  the  plaintiffs  their  rights,  and 
give  them  to  others,  was  substantially  an  exercise  of  judicial  power. 
That  the  legislature  did  not  examine  witnesses,  and  hear  the  parties, 
before  they  decided  on  their  rights,  shows  only  the  extent  of  the 
oppression,  and  the  total  incompetency  of  the  legislature  to  exer- 
cise judicial  power,  in  such  cases.  As  then  no  special  authority  is 
given  to  the  legislature,  to  exercise  judicial  power,  in  this  or  similar 
cases,  the  acts  violate  also  this  article  of  the  constitution. 

III.  It  is  contended  that  the  acts  violate  the  10th  section  of  the 
1st  article  of  the  constitution  of  the  United  States,  which  provides 
that  "no  state  shall  pass  any  bill  of  attainder,  ex  post  facto  law,  or 
law  impairing  the  obligation  of  contracts." 

This  comprehensive  provision  was  intended  as  well  to  supply 
the  omissions  and  deficiencies,  in  the  constitutions  of  the  several 
states,  as  to  afford  an  additional  and  uniform  security,  for  private 
rights  throughout  the  United  States  (40). 
(40)  44  No.  of  Fed. 
VOL.  LXV.      38 
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The  charter  of  1769  is  a  contract,  within  the  true  meaning  of 
that  term,  as  used  in  the  constitution  of  the  United  States. 
Every  grant,  whether  from  a  private  individual,  or  from  a  state,  is 
a  contract.  A  gi'ant  from  a  state  being  necessarily  made,  with 
great  deliberation  and  formality,  constitutes  a  contract  of  the  most 
solemn  nature.  It  is  of  familiar  knowledge,  that  a  grant  from  one 
individual  to  another,  either  of  lands,  or  of  incorporeal  rights, 
amounts  in  legal  estimation  to  a  contract.  In  like  manner,  a  simi- 
lar grant,  from  a  state  to  an  individual,  constitutes  a  contract.  A 
state  incurs  the  same  obligation  from  its  grant,  as  a  private  indi- 
vidual does ;  and  it  has  no  more  power  to  abolish  its  grants,  or 
discharge  itself  from  their  obligation,  than  a  private  iadividual 
has.     No  just  government  can  desire  to  possess  such  power. 

That  a  grant  of  land,  by  a  state  to  an  individual,  is  a  contract, 
within  this  provision  of  the  constitution,  and  consequently  cannot 
be  annulled,  or  infringed,  by  any  act  of  the  legislature  of  the  state, 
has  been  expressly  decided,  by  the  Supreme  Court  of  the  United 
States,  in  the  case  of  Fletcher  vs.  Peck  (41).  And  that  a  grant 
of  privileges  and  immunities,  by  a  state  to  an  individual,  consti- 
tutes a  contract,  has  been  as  expressly  decided,  by  the  same  Court, 
in  the  case  of  New-Jersey  vs.  Wilson  (42).  In  the  latter  case,  the 
state  of  New-Jersey  had  before  the  revolution  made  a  grant  of 
certain  lands,  with  the  special  immunity  or  privilege,  that  they 
should  forever  remain  free  from  taxation.  The  state  had  lately 
taxed  the  lands.  The  decision  was,  that  the  grant,  as  it  respected 
this  immunity,  or  privilege,  constituted  a  contract,  within  the  pro- 
tection of  the  constitution,  and  that  the  state  of  New-Jersey  could 
not,  in  violation  of  their  contract,  tax  the  lands.  That  Court  hav- 
ing the  right  to  determine,  in  the  last  resort,  the  construction  of 
the  constitution  of  the  United  States,  its  decisions  must  be  con- 
clusive, and  binding  on  all  other  Courts. 

So  patents  for  new  inventions,  grants  of  tolls,  and  of  all  such 
like  rights,  conferring  immunities  and  privileges,  constitute  con- 
tracts, within  the  meaning  of  the  constitution  of  the  United 
States.  If  there  be  any  question  remaining,  on  this  point,  it 
is  whether  a  grant  of  the  privilege  of  being  a  corporation  differs 
so  essentiallv  from  grants  of  other  privileges,  as  to  form  an  ex- 
ception, in  this  respect.  No  foundation  for  any  such  distinction  is 
perceived. 

In  the  case  of  Terrett  vs.  Taylor^  (42)  it  is  held,  that  the  legis- 
lature of  a  state  cannot  repeal  statutes  creating  private  corpora- 
tions. This  must  be  on  the  principle,  that  such  statutes  constitute 
contracts ;  for  otherwise  they  might  be  repealed.  The  abolishing 
of  the  original  grant  of  incorporation,  and  the  abolishing  of  the 
grants  of  property,  or  new  privileges,  subsequently  made  to  the 

41)  6  Cranch  87. 

42)  7  Crauch  164. 
42)  9  Cranch  43. 


Digitized  by  CjOOQ IC 


November,  1817.]     COLLEGE  v.  WOODWARD.  499 

corporation,  are  in  that  case,  supposed  to  be  alike  out  of  the  power 
of  the  legislature,  and  for  the  same  reasons.  Because  all  such 
grants  are  contracts.  It  makes  no  difference,  whether  they  are  in 
the  form  of  statutes,  or  charters. 

That  a  grant  of  land,  to  a  private  corporation,  is  as  much  a  con- 
tract, as  a  similar  grant  to  an  individual,  will  hardly  be  doubted. 
A  corporation  is  a  person  in  law,  capable  of  contracting ;  and  if 
such  grant,  when  made  to  a  natural  person,  constitutes  a  contract, 
no  reason  can  be  assigned,  why  it  should  not,  when  made  to  a  cor- 
poration. 

The  legislature  of  this  state  has  granted  certain  lands  to  the 
corporation,  under  consideration,  which  they  cannot  take  away ; 
because  the  grant  constitutes  a  contract,  and  is  therefore  protected, 
by  the  constitution  of  the  United  States.  Would  it  not  be  then 
grossly  absurd  to  hold,  that  the  grant  of  the  franchise,  or  privilege 
of  being  a  corporation  does  not  constitute  a  contract,  and  conse- 
quently, that  the  legislature  may,  at  pleasure,  abolish  the  corpora- 
tion ;  and  then  take  to  themselves  not  only  the  lands,  they  have 
granted  to  it,  but  also  all  the  other  property,  and  privileges  of  the 
corporation. 

The  charter,  constituting  the  plaintiffs  a  corporation,  and  grant- 
ing them  certain  immunities  and  privileges,  is  as  complete  a  con- 
tract, as  a  grant  of  land  to  them  would  have  been.  It  contains  all 
the  common,  and  necessary  ingredients,  and  qualities  of  a  contract 
executed.  It  is  an  agreement  of  competent  parties,  on  a  sufficient 
consideration. 

There  can  be  no  doubt  that  there  were  competent  parties  to  the 
contract :  the  King  of  one  side,  and  the  Trustees  named  in  the 
charter  of  the  other. 

There  was  also  an  agreement  of  parties.  The  granting  of  the 
charter  by  one  party,  and  the  acceptance  of  it  by  the  other,  affords 
ample  evidence  of  an  agreement  of  the  parties.  The  trustees,  by 
accepting  it,  agreed  to  the  provisions  and  stipulations  of  the  char- 
ter, as  effectually  as  the  King  did,  by  granting  it.  Unless  accepted 
by  the  grantees,  it  could  have  had  no  effect  or  operation.  A  grant 
or  charter  of  incorporation,  till  accepted  is  a  nullity.  That  accept- 
ance is  necessary  to  give  it  effect  is  too  well  established,  to  admit 
of  any  manner  of  doubt.  "As  the  intention  of  the  grant  of  incor- 
poration is  to  confer  some  benefit  on  the  grantees,  which  however 
may  be  counterbalanced,  by  some  conditions,  with  which,  it  is 
accompanied,  it  has  become  an  established  rule^  that  the  grant 
must  be  accepted,  by  the  voluntary  consent  of  a  majority  of  those, 
whom  it  is  intended  to  incorporate,  otherwise  the  grant  will  he 
void  "  (43).  The  same  doctrine  may  be  found  in  the  reports  of 
cases,  where  this  point  has  been  incidentally  discussed.  For  it 
seems  never  to  have  been  seriously  contended,  that  a  private  cor- 

(43)  1  Kyd  65. 
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poration  could  be  established,  without  the  voluntary  consent  of 
the  corporators  (44). 

The  acceptance  is  always  averred  in  pleading,  when  a  right  is 
derived  under  a  charter ;  and  issue  may  be  taken  on  the  fact  of 
acceptance,  as  is  done  in  the  case  of  the  Kinff  vs.  Pasmore  (45). 
So  the  non  acceptance  may  be  averred,  to  defeat  the  operation  of  a 
charter  (46).  This  shows  conclusively  that  the  grant  is  a  con- 
tract, and  not  a  law,  to  be  repealed  at  the  pleasure  of  the  legisla- 
ture. Judge  Blackstone  in  pointing  out  the  difference,  between  a 
contract  and  a  law,  says  "  In  compacts,  we  ourselves  determine, 
and  promise  what  shall  be  done,  before  we  are  obliged  to  do  it ;  in 
laws  we  are  obliged  to  act,  without  ourselves  determining,  or 
promising  any  thing  at  all  '*  (47). 

That  the  contract  was  made  on  a  sufficient  consideration,  or 
motive,  is  apparent,  from  the  recital  in  the  charter  of  the  benefits 
and  advantages  expected.  The  trustees,  by  accepting  the  charter, 
completed  the  contract,  and  incurred  an  obligation,  which,  they 
say,  they  have  faithfully  performed.  If  they  have  not,  the  law 
affords  an  ample  remedy. 

It  is  impossible  to  have  any  just  or  correct  idea  of  a  corporation, 
without  considering  the  creation  of  it,  as  resting  in  a  contract.  In 
the  case  of  the  King  vs.  Paamore^  Judge  Duller  says  "  The  ques- 
tion referred  by  the  jury,  for  the  opinion  of  the  Court,  is  whether 
the  letters  patent  were  or  were  not  duly  accepted  by  the  persons, 
to  whom  they  were  granted  "  "And  I  do  not  know  how  to  reason 
on  this  point  better,  than  in  the  manner  urged  by  one  of  the  rela- 
tors' council ;  who  considered  the  grant  of  incorporation  to  be  a 
compact  between  the  crown  and  a  certain  number  of  individuals '' 
(48).  A  grant,  by  one  party,  and  an  acceptance  of  it  by  the  other, 
necessarily  involves  the  idea  of  a  contract;  and  without  consider- 
ing it  as  a  contract,  there  can  be  no  reasoning  about  it.  There 
can  be  no  question,  whether  a  charter  of  incorporation,  be  of  (he 
nature  of  a  contract,  that  cannot  be  repealed,  or  of  a  law,  that  may 
be  repealed.  If  a  law,  whence  the  necessity  or  propriety  of  accept- 
ance by  the  grantees?  Must  a  law,  after  it  is  duly  enacted,  be 
accepted  or  assented  to  by  an  individual,  in  order  to  make  it 
binding  on  him  ? 

So  a  charter  of  incorporation  may  be  surrendered,  and  by  the 
surrender,  the  grantees  are  released  from  all  obligations  arising 
under  it.  Can  individuals,  in  that  manner  refease  themselves, 
from  the  obligations  imposed  on  them  by  a  law? 

If  then  the  charter,  creating  this  corporation,  must  according  to 

(44)  Rex  vs.  Vice  Chancellor  of  Cambridge,  3  Bun\  1656. — Newling  vs. 
Francis,  3  Term  R.  197.— King  vs.  Pasmore,  3  Term  R.  240.— Ellis  vs. 
Marshall,  2  Mass.  R.  269. 

(45)  3  T.  R.  200. 
(46   Ibid. 

(47)  1  Black.  45. 

(48)  3  Term  R.  245. 
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established  principles,  be  held  to  be  a  contract,  within  the  meaning 
of  the  constitution  of  the  United  States,  the  plaintiffs  are  still 
entitled  to  enjoy  all  the  privileges  and  immunities,  thereby  assured 
to  them.  And  consequently  the  acts  of  the  legislature,  which  so 
manifestly  impair  the  obligation  of  that  contract,  by  violating 
those  privileges  and  immunities,  is  unconstitutional  and  void. 

It  is  not  easy  to  foresee  all  the  consequences,  of  adopting  new 
and  untried  principles.  It  might  be  worth  while  to  consider,  for  a 
moment  what  is  to  become  of  the  property  of  a  private  corpora- 
tion, abolished  by  a  legislative  act. — The  doctrine  of  the  law  is, 
that  the  lands  of  a  corporation,  in  case  of  a  dissolution,  by  whatever 
means,  revert  to  the  grantors.  If  the  old  corporation  is  abolished, 
what  shall  prevent  the  grantors  or  their  heirs  from  asserting  their 
claims  to  the  lands,  which  have  been  granted  it?  Their  right 
would,  in  that  event,  seem  to  b6  unquestionable  Is  then  another 
strain  to  be  made,  on  the  principles  of  tlie  constitution,  by  taking 
away  from  the  grantors  their  right,  to  the  reversion  of  the  lands, 
for  the  sake  of  vesting  them,  in  the  new  corporation,  according  to 
the  design  of  the  acts  in  question  ?  But  it  must  be  remembered, 
that  a  part  of  the  landed  property  of  the  old  corporation,  and  that 
not  the  least  valuable,  is  situated  under  a  jurisdiction,  over  which 
the  legislature  of  this  state,  has  no  controul.  Is  it  to  be  expected, 
that  the  state  of  Vermont  will,  without  an  effort  to  assert  its 
rights,  permit  lands,  lying  within  its  own  jurisdiction,  which 
it  gave  to  Dartmouth  College,  for  certain  uses,  to  be  transferred  to 
another  institution,  and  converted  to  other  uses? 

If  these  acts  are  held  to  be  valid  not  only  this  College,  but  every 
other  literary  and  charitable  institution  must  become  subject  to 
the  varying,  and  often  capricious  will,  of  the  legislatures.  Their 
revenues  will  be  blended  with  the  publick  revenues,  and  liable  to 
be  applied  to  any  use,  which  the  emergency  of  occasions  may,  in 
the  opinion  of  the  legislatures,  require.  The  liberal  and  benev- 
olent, when  disposed  to  aid  such  institutions,  can  have  no  security, 
that  their  donations  will  be  applied,  to  the  objects  intended.  A 
striking  instance  of  this  has  already  occurred.  The  individual,  at 
whose  solicitation,  these  acts  were  passed,  in  a  devise  of  property, 
for  the  support  of  certain  professorships,  in  the  newly  established 
Univernty^  fearing  that  some  future  legislature  would  apply  his 
donation,  to  other  purposes,  has  expressly  provided,  in  case  these 
acts  shall  be  "  rendered  nugatory^  be  altered  or  repealed^  unless  by 
the  consent  of  the  new  trustees,  as  now  constituted,'^^  that  his  devise 
shall  thereby  become  void ;  and  the  property  be  transferred  to 
other  uses.  This  idle  attempt,  to  restrain  the  power  of  a  future 
legislature,  so  as  to  prevent  its  following  the  example,  now  set, 
shows  not  only  the  fears,  that  donations  will  be  misapplied ;  but 
also  the  impossibility  of  securing  them  to  any  certain  use,  whiie 
subject  to  the  arbitrary  controul  of  a  legislature. 

The  attempted  innovation   would  affect  the   character  of  our 
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literary  institutions,  not  less  than  their  revenues.  To  be  useful 
and  respectable,  they  must  be  stable  and  independent.  So  obvious 
is  this,  that  in  most  countries,  under  arbitrary  governments,  the 
universities  and  literary  establishments,  of  the  higher  order,  have 
been  permitted  to  enjoy  great  privileges,  with  as  much  indepen- 
dence, as  could  consist  with  the  nature  of  such  governments.  If 
our  seminaries  of  learning  are  to  be  reduced,  to  a  state  of  servile 
dependence  on  the  legislatures,  and  are  to  be  new  modelled,  to 
answer  the  occasional  purposes  of  prevailing  political  parties,  all 
hopes  of  their  future  usefulness  must  be  abandoned. 

In  the  early  settlement  of  New-England,  the  establishment  of 
Colleges  was  among  the  chief  cares  of  the  wisest  and  best  men 
of  that  period.  They  have  remained  to  the  present  time,  substan- 
tially on  the  same  ancient  model ;  and  with  scanty  means  have 
been  eminently  useful.  The  present  bold  experiment,  if  carried 
into  efifect,  will  probably  terminate  in  their  final  destruction. 

Mr.  Sullivan. — The  case,  presented  to  the  consideration  of  the 
Court,  is  not  that  of  a  private  corporation,  complaining  that  the 
legislature  had  oppressively  and  without  a  trial  seized  on  property 
held  to  its  own  use ;  it  is  not  the  case  of  a  private  corporation  com- 
plaining that  the  legislature  had  wantonly  deprived  it  of  any 
meauB  of  acquiring  property,  which  had,  at  any  time,  been  granted 
to  it ;  but  it  is  the  case  of  a  publick  corporation,  created  expressly 
— created  exclusively  for  the  publick  interest,  complaining  that  the 
legislature,  the  guardians  of  that  interest,  have  undertaken,  with- 
out consent,  to  alter  and  amend  its  charter. 

Are  the  acts  to  amend  the  charter,  and  to  enlarge  and  improve 
the  corporation  of  Dartmouth  College,  constitutional  ?  This  is  the 
question  to  be  decided  by  the  Court. 

The  right  of  the  Court  to  declare  those  acts  of  the  legislature^ 
which  are  repugnant  to  the  constitution,  to  be  unconstitutional  and 
void,  is  not  denied.  If,  for  example,  the  legislature  should  pass  an 
ex  post  facto  law,  making  that  act  a  crime,  which  was  innocent 
at  the  time  of  its  being  done,  it  would  be  not  only  right,  but 
the  duty  of  the  Court  to  pronounce  it  void.  When  the  consti- 
tution prohibits  the  passing  of  particular  laws,  and  the  legislature 
does  pass  them,  the  safety  of  the  people  requires,  that  the  Court 
should  interpose  and  prevent  their  operation.  While  it  is  agreed, 
that  the  Court  has  power  to  declare  every  act  of  the  legislature^ 
which  violates  the  constitution,  to  be  unconstitutional  and  void;  it 
must  also  be  agreed,  that  it  is  a  power,  which  ought  never  to  be 
exercised,  but  with  the  greatest  caution.  It  is  important  to  the 
peace  and  happiness  of  the  community,  that  the  most  perfect 
harmony  should  exist  between  the  different  departments  of  gov- 
eviii^ent.  The  judicial  department  should  never  pronounce  an  act> 
deliberately  passed  by  the  legislature,  to  be  unconstitutional  in 
a  case  of  a  doubtful  nature;  its  repugnancy  to  the  constitution 
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should  be  plain,  palpable,  indisputable,  in  order  to  justify  such  a 
decision.  Courts  will  presume,  that  every  act,  which  is  passed, 
comes  within  the  constitutional  powers  of  the  legislature^ 

I  shall  attempt,  in  the  first  place,  to  show,  that  the  Corporation 
of  Dartmouth  College  was  a  publick  corporation.  If  it  was,  no 
doubt  can  be  entertained,  as  to  the  right  of  the  General  Court  to 
alter  and  amend  its  charter;  in  such  a  manner  as,  in  their  judg- 
ment, would  best  promote  the  publick  welfare. 

Whether  this  corporation  was  publick  or  private,  is  not  to  be 
determined  by  considering,  whether  it  was  founded  or  endowed  by 
the  bounty  of  the  government  or  by  that  of  an  individual. — It  is 
said  by  Lord  Hardwicke,  that  "it  is  the  extensivenesa  of  the 
objects  to  be  benefited,  that  constitutes  a  charity  a  publick  or  a 
private  one  "  (1).  With  equal  propriety  it  may  be  asserted,  that 
it  is  the  extensivejieas  of  the  objects  or  pei-sons,  for  whose  benefit 
a  corporation  is  created,  that  shows  it  to  be  of  the  one  description 
or  the  other.  A  corporation,  erected  for  the  benefit  of  its  own 
members,  holding  property  and  exercising  its  powers  and  fran- 
chises, for  their  use  and  advantage  only,  is  private ;  so  also,  is  a 
corporation,  holding  property  in  trust  for  a  number  of  individuals, 
and  exercising  its  powers  and  franchises  for  the  advantage  of  those 
individuals  alone :  but  a  corporation,  created  for  the  benefit  of  the 
inhabitants  of  a  whole  State  or  Province;  holding  property  for 
their  use,  and  exercising  all  its  powers  and  franchises  for  their 
advantage  is  a  publick  corporation.  For  whose  benefit  was  this 
corporation  erected  ?  For  the  benefit  of  the  persons  composing  it, 
or,  for  that  of  the  publick  ?  Let  the  charter  answer  the  questions. 
The  language  of  the  charter  is,  "  That  we  considering  the  prem- 
ises, and  being  willing  to  encourage  the  laudable  and  charitable 
design  of  spreading  Christian  knowledge  among  the  savages  of  our 
American  wilderness,  and  also,  that  the  best  means  of  education 
be  established  in  our  Province  of  New-Hampshire  for  the  benefit 
of  said  Province,  do  of  our  special  grace,  certain  knowledge,  and 
mere  motion,  by  and  with  the  advice  of  our  Council  for  said  Prov- 
ince, by  these  presents  will,  ordain,  grant,  and  constitute,  that 
there  be  a  College,  erected  in  our  said  Province  of  New-Hamp- 
shire, by  the  name  of  Dartmouth  College,  for  the  education  and 
instruction  of  youth  of  the  Indian  tribes  in  this  land  in  reading, 
writing,  and  all  parts  of  learning,  which  shall  appear  necessary 
and  expedient  for  civilizing  and  christianizing  children  of  pagans, 
as  well  as  in  all  liberal  arts  and  sciences ;  and  also  of  English 
youth  and  any  others.  And  the  Trustees  of  said  College  may  and 
shall  be  one  body  corporate  and  politick  in  deed,  action,  and  name, 
and  shall  be  called,  named,  and  distinguished  by  the  name  of  the 
Trustees  of  Dartmouth  College."  This  corporation,  then,  as  its 
charter  shows,  was  established,  not  for  the  advantage  of  the  cor- 
porators ;  not  for  the  advantage  of  a  small  number  of  individuals ; 

(1)  2  Atkyns.  89. 
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but  for  the  benefit  of  the  whole  people  of  the  Province  of  New- 
Hampshire. 

As  thei  end,  for  which  private  corporations  are  established,  is 
the  benefit  of  individuals ;  and  as  all  the  rights,  privileges,  and 
franchises,  conferred  on  them,  are  granted  with  this  view ;  individ- 
uals have  always  a  direct,  a  beneficial  interest  in  the  property  held 
by  such  .corporations ;  an  interest  which  they  may  transfer  to 
others — which  may  be  taken  for  their  debts — and  which,  in  the 
event  of  their  death,  descends  to  their  representatives.  But  as 
the  end,  for  which  this  corporation  was  erected,  was  to  promote 
the  welfare  of  the  whole  community ;  as  all  its  rights,  privileges, 
and  franchises  were  granted  for  this  purpose,  neither  the  corpora- 
tors themselves,  nor  any  other  individuals  had  any  beneficial  inter- 
est in  the  property  held  by  the  corporation  ;  they  had  no  interest 
that  could  be  transferred  to  others ;  none  that  could  be  taken  for 
their  debts ;  none  that  could  descend  to  their  representatives  in 
case  of  their  death.  The  corporation  was  a  mere  instrument  to 
effect  the  important  publick  purposes,  for  which  it  was  instituted. 

A  publick  corporation,  by  force  of  the  term,  whether  it  has  the 
government  or  an  individual  for  its  founder,  must  mean  a  corpora- 
tion erected  for  the  publick  benefit. 

It  appears  from  the  charter,  that  the  corporation  of  Dartmouth 
College  was  established  for  the  express,  the  avowed  purpose  of 
promoting  the  welfare  of  a  whole  Province,  It  was  an  instrument, 
formed  to  attain  objects,  in  which  no  individual  had  a  particular 
interest,  but  in  which  the  community  had  a  deep  one.  It  was 
vested  with  power  to  hold  property  in  trust  for  the  publick,  but  it 
could  hold  none  for  the  use  of  the  corporators.  It  was  clothed 
with  various  powers,  capacities,  and  franchises,  all  of  which  were 
to  be  exercised  for  the  benefit  of  the  publick,  but  not  one  of  them 
for  the  advantage  of  its  own  members,  or  of  any  individuals  what- 
ever. In  short,  it  was  created — it  existed  only  for  publick  pur- 
poses. If  a  corporation  of  this  description  be  not  a  publick  one, 
then,  in  my  opinion,  no  publick  corporation  ever  did,  or  ever  can 
exist. 

If  this  corporation  was  a  publick  one,  the  right  of  the  General 
Court  to  alter  and  amend  its  charter  must  be  clear.  All  English 
writers  who  treat  of  corporations,  agree,  that  they  may  be  dis- 
solved by  an  act  of  the  government  (2).  If  the  legislature  have 
power  to  dissolve  corporations,  they  may,  without  doubt,  alter  and 
amend  their  charters.  Judge  Swift  in  his  system  of  the  laws  of 
Connecticut  observes,  ''It  is  manifest  that  the   legislature  have 

{fower  to  dissolve  or  alter  all  corporations  of  a  publick  nature  "  (3). 
n  this  and  in  other  states  of  the  Union,  publick  corporations  have 
been  altered,  modified,  enlarged,  and  restrained  in  almost  number- 
less instances,  and  the  right  of  the  legislatures  to  dd  this  cannot 

(2)  1  Black.  Com.  485.-2  Kyd  on  Corporations,  447. 

(3)  1  Vol.  228. 
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justly  be  questioned.  In  the  case  of  town  corporations,  whose 
limits  are  fixed  by  charter,  the  General  Court  has  repeatedly 
altered  them.  Towns  have  been  divided ;  their  limits  have  been 
contracted  or  enlarged,  at  the  pleasure  of  the  legislature,  against 
the  will  and  the  remonstrances  of  the  towns  interested.  The 
limits  of  the  towns  of  Stratham  and  Newmarket  were  extended, 
from  the  banks  to  the  channel  of  Exeter  river,  in  order  to  subject 
them  to  a  heavy  burthen,  while  the  towns  were  opposing  the 
extension  with  the.ir  utmost  might.  The  town  of  Pembroke 
affords  another  example  of  the  exercise  of  this  power.  It  will  be 
proper  to  mention  the  circumstances  of  this  case,  because  the  right 
of  the  legislature  to  extend  the  limits  of  towns  was  considered  by 
the  Court. — Pembroke  was  indicted  for  not  repairing  a  bridge 
over  a  certain  river.  Their  defence  was,  that  the  bridge  was  not 
within  their  limits,  as  fixed  by  their  act  of  incorporation,  and,  of 
course,  that  they  were  not  bound  to  repair  it.  The  bridge,  as  it 
appeared  from  the  evidence,  was  over  a  river  between  the  towns 
of  Pembroke  and  Allenstown,  but  no  part  of  it  was  within  the 
limits  of  either.  The  jury  gave  a  verdict  for  the  town.  Applica- 
tion was  then  made  to  the  General  Court,  to  extend  the  limits  of 
Pembroke  so  far  as  to  include  the  bridge.  This  was  done.  The 
town  was  again  indicted  for  not  repairing  the  bridge.  It  was  con- 
tended on  their  part,  that  the  act  of  the  General  Court,  extending 
their  limits,  was  unconstitutional,  as  it  was  passed  not  only  with- 
out their  consent,  but  against  it;  and  in  order  to  subject  them  to 
the  burthen  of  repairing  the  bridge.  But  the  Court  decided  the 
act  to  be  constitutional. 

The  limits  of  parishes  have  been  frequently  altered.  Particular 
individuals  with  their  estates  in  one  parish  have  been  disannexed 
and  annexed  to  another,  thereby  constituting  a  poll  parish.  This, 
as  the  Supreme  Court  in  Massachusetts  say,  in  the  case  of  Colbum 
against  jEllis  ^  al.  (4)  "^  Is  in  fact  a  permanent  alteration  of  the 
limits  of  the  parish,  so  far  as  to  include  the  lands,  owned  by  the 
persons  disannexed;"  and  the  Court  recognize  the  authority  of 
the  legislature  to  make  such  alterations. — Rights  and  privileges, 
which  had  long  been  exercised  and  enjoyed  by  towns  and  parishes, 
have,  by  acts  of  the  General  Court,  been  taken  from  them ;  new 
duties  and  new  burthens  have  been  imposed ;  while  no  one  sus- 
pected, that  the  legislature  transcended  their  constitutional  pow- 
ers. It  is  apparent,  that  by  the  division  of  a  town,  or  by  extend- 
ing its  limits,  very  serious  evils  may  be  suffered.  By  a  division, 
it  becomes  less  able  to  perform  many  of  its  corporate  duties ;  by 
extending  its  limits,  it  may  often  become  liable  to  heavy  burthens, 
not  contemplated  at  the  time  of  its  incorpomtion.  When  the  lim- 
its of  parishes  are  altered,  they  must  always  be  subjected  to  incon- 
veniences.   But  no  injury  whatever  can  possibly  arise  to  the  mem- 

(4)  7  Mass.  Rep.  89. 
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bers  of  the  corporation  of  Dartmouth  College  by  an  alteration  of 
its  charter. 

If  this  corporation  was  a  private  one,  I  shall  contend  that  the 
legislature  had  a  right  to  alter  its  charter,  so  far  as  the  publick 
good  required. 

In  this  country  the  supreme  object,  for  which  government  was 
instituted,  was  to  secure  the  happiness  of  the  people.  To  effect  an 
end  so  important,  the  interest  of  individuals  and  of  corporations 
must  yield  to  that  of  the  publick.  On  this  principle,  the  legisla- 
lature  often  take  the  property  of  individuals,  when  the  publick 
good  requires  it;  they  often  deprive  individuals  of  some  of  their 
natural  rights,  when  the  exercise  of  them  would  prove  detrimental. 
Why  may  they  not,  with  equal  right,  take  the  property  of  cor- 
porations, when  the  publick  welfare  demands  it?  Why  may  they 
not,  with  equal  propriety,  deprive  corporations  of  some  of  their 
rights  and  privileges,  when  the  exercise  of  them  would  produce 
mischief  to  the  Commonwealth?  Does  the  law  guard  the  property 
of  corporations,  with  more  vigilance,  than  that  of  individuals  ? 
Are  the  rights  of  the  former  more  sacred  than  those  of  the  latter? 
Shall  we  see,  with  approbation,  the  property  and  rights  of  indi- 
viduals taken,  when  the  good  of  society  requires  it,  and  shall  we 
regard  it  as  sacrilege,  to  take,  under  any  circumstances,  the 
property  or  the  rights  of  corporations  ?  The  law  does  not  protect 
the  property  or  the  rights  and  privileges  of  corporations,  with 
more  solicitude,  than  those  of  individuals.  Neither  law  nor  justice 
regards  the  rights  and  privileges  of  the  latter,  as  less  sacred  than 
those  of  the  former.  Suppose  the  lands  of  a  private  corporation 
are  wanted  for  a  fortification  or  an  arsenal,  may  they  not  be  taken  ? 
Suppose  they  are  wanted  for  a  highway  or  for  any  important 
publick  purpose,  may  they  not  be  taken?  Without  a  power  in  the 
government  to  take  the  property  and  the  rights  of  private  corpo- 
rations, as  well  as  those  of  individuals,  its  operations  would  often 
be  obstructed,  and  the  safety  of  society  might  be  endangered. — 
When  the  property  of  private  corporations  is  required  by  the  good 
of  the  community  ;  when  the  exercise  of  their  rights  proves  injuri- 
ous to  society;  to  deny  to  the  legislature  the  power  of  taking  their 
property  and  of  limiting  or  depriving  them  of  their  rights,  is  to 
depart  from  that  principle,  which  has  been  mentioned,  and  which 
is  the  foundation  of  evei-y  free  government :  it  is  to  sacrifice  "  the 
good  of  the  many  to  that  of  the  few  " — the  interest  of  the  publick 
to  that  of  every  little  corporation. 

The  legislatures  of  many  of  the  states,  perhaps  of  all  of  them, 
have  taken  from  private  corporations  some  of  their  rights  and 
privileges,  when  the  welfare  of  the  community  has  required  it.  In 
this  state  it  has  often  been  done. — The  New-Hampshire  Bank 
made  some  of  its  bills  payable  in  Philadelphia.  The  General 
Court  passed  an  act,  declaring  that  after  a  certain  day  '*  It  should 
be  unlawful  for  any  Banking  company  in  this  state,  by  themselves, 
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their  directors,  or  agents  to  issue  any  bank  bill  or  bank  note 
payable  at  any  other  place,  than  at  the  Bank  from  which  it  is 
issued  "(^)'  Every  Banking  company,  that  acted  in  violation  of 
this  law,  was  subjected  to  a  penalty  of  one  hundred  dollars  for 
each  offence.  The  New-Hampshire  Bank  had  a  right,  by  its 
charter,  to  make  its  bills  payable  in  Philadelphia,  or  New  York,  or 
at  any  place  whatever.  The  act  prohibiting  this,  was  an  altera- 
tion of  its  charter,  as  much  as  if  it  had  been  entitled,  an  act  to 
alter  and  amend  the  charter  of  the  New-Hampshire  Bank.  Yet  it 
has  never  been  suggested,  that  the  legislature  had  not  power,  by 
the  constitution,  to  pass  the  law.  In  many  other  instances,  the 
General  Court  has  deprived  Banks  of  rights  conferred  on  them, 
and  in  effect,  altered  their  charters.  Bv  an  act  passed  in  June 
1807,(6)  Banks  were  forbidden  to  issue  bills,  which  were  not  pay- 
able on  demand  and  to  bearer;  or  which  were  subject  to  any 
condition.  Every  Bank,  existing  in  the  state  at  the  time  when 
this  law  was  passed,  had  a  right  by  its  charter  to  make  its 
bills  payable  at  a  future  day — to  order — and  subject  to  conditions. 
The  law,  depriving  Banks  of  these  rights,  has  never  been  consid- 
ered as  repugnant  to  the  constitution.  It  has  not  unfrequently 
happened,  that  the  legislatures  of  those  states,  in  which  Banks 
have  been  established,  have  prohibited  their  passing  bills  under 
certain  denominations.  Thus,  the  General  Court  of  Massachusetts 
in  June  1799,  made  a  law,  that  no  Bank,  incorporated  by  the 
legislature  of  that  Commonwealth,  except  the  Nantucket  Bank, 
should  issue  any  notes  for  a  less  sum  than  five  dollars(7).  By  their 
charters  they  had  a  right  to  issue  bills  of  any  denomination.  This 
law  deprived  them  of  that  right. 

The  General  Court  have  not  only  imposed  new  duties  on  Banks, 
but  have  added  heavy  penalties,  to  enforce  the  performance  of 
them.  By  an  act,  passed  in  June  1814,  the  Directors  of  the  several 
Banks  in  this  state  are  obliged  to  make  returns  of  the  situation  of 
their  respective  Banks,  annually,  to  the  Governour  and  Council ; 
and  in  case  of  neglect  or  refusal,  the  Banks  are  subjected  to  a  pen- 
alty of  one  thousand  dollars. 

The  General  Court  of  Massachusetts  passed  a  law,  by  which  all 
the  Banks  within  the  Commonwealth  were  subjected  to  a  penalty 
of  two  per  cent,  a  month,  on  the  amount  of  those  of  their  bills, 
which  should  not  be  paid,  when  presented  for  payment.  An  action 
was  commenced  against  the  Penobscot  Bank  to  recover  the 
amount  of  certain  bills,  presented  for  payment,  but  which  were 
not  paid;  and  also  to  recover  two  per  cent,  a  month  on  that 
amount.  It  was  contended  on  the  part  of  the  Bank,  that  the  law 
was  unconstitutional.  But  the  Court  recognized  the  authority  of  the 
legislature  to  make  it.     It  was,  say  the  Court,  ^'  A  duty  incumbent 


5)  state  Laws,  283. 
State  Laws,  283. 
Mass.  Laws,  884. 
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on  the  legislature  to  pass  the  law,  and  this  the  rather,  as  these 
corporations  derive  all  their  powers  from  legislative  grants  "(8). 
In  this  case  the  Court  recognize  the  authority  of  the  legislature,  to 
superintend  corporations  of  a  private  nature,  and  to  impose  penal- 
ties upon  them  for  not  performing  those  duties,  the  neglect  of 
which  produces  mischief  to  society. — They  hold,  that  as  these 
corporations  derive  all  their  powers  from  legislative  grants,  it  is 
not  only  the  right,  but  the  duty  of  the  legislature  to  see  that  the 
Commonwealth  receives  no  detriment. 

It  would  be  easy  to  multiply  instances,  in  which  the  legislature 
of  this  state,  and  those  of  other  states,  have  limited  the  powers 
and  taken  the  rights  of  private  corporations,  when  required  by  the 
welfare  of  the  community. 

While  I  contend  that  the  General  Court  has  power,  to  take  the 
property,  the  rights,  and  privileges  of  private  corporations,  I  agree 
that  it  is  a  power,  which  ought  never  to  be  exercised,  but  for  the 
strongest  and  most  important  reasons.  It  will,  however,  be  at 
once  perceived,  that  the  reasons,  which  require  such  extreme 
caution  on  the  part  of  the  legislature,  with  respect  to  private 
corporations,  do  not  exist  in  this  case.  The  interest  of  the  legis- 
lature is  not  the  same  with  that  of  private  corporations;  their 
interests  are  always  separate  and  distinct,  and  may  sometimes  be 
opposite.  The  legislature  may  pass  a  law,  which,  by  depriving 
such  corporations  of  their  rights  and  privileges,  does  them  an 
essential  injury  ;  while  it  does  no  injuiy  whatever  to  the  legislature. 
But  no  law  can  be  made,  to  alter  the  charter  of  Dartmouth 
College,  that  will  not  produce  as  much  mischief  to  the  legislature 
that  make  it,  if  the  law  prove  injurious  at  all,  as  to  the  members 
of  the  corporation.  In  this  case,  therefore,  there  can  be  no  danger 
that  the  legislature  will  ever  abuse  their  power. 

It  is  alleged  that  these  acts  violate  the  constitution  of  the 
United  States.  When  a  charter  of  incorporation  is  granted,  there 
is  always,  it  is  said,  an  implied  contract  on  the  part  of  the  govern- 
ment, that  the  charter  shall  not  be  altered  without  the  consent  of 
the  corporation ;  that  the  constitution  of  the  United  States  pro- 
vides, that  no  state  shall  pass  any  law  impairing  the  obligation  of 
contracts;  that  to  alter  the  charter  of  a  corporation  without 
consent  would  impair  the  obligation  of  a  contract,  into  which  the 
government  had  entered,  and  would,  consequently,  be  a  violation 
of  the  constitution. 

The  idea,  that  when  a  charter  of  incorporation  is  granted,  there 
is  an  implied  contract  on  the  part  of  government,  that  the  charter 
shall  never  be  altered  without  consent,  is  wholly  unfounded — it  is 
visionary.  In  what  eases  does  the  law  imply  a  contract?  In 
those  cases  and  in  those  only,  in  which  reason  and  justice  are  so 
strongly  in  favour  of  it,  that  the  law  presumes  the  contract  has 
been  made.  Does  reason  or  does  justice  say,  that  the  interests  of  a 
(8)  8  Mass.  Rep.  445. 
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whole  community  shall  suffer,  for  the  benfit  of  a  small  number  of 
individuals^  whose  charter  of  incorporation  proves  injurious?  Sup- 
pose a  number  of  individuals  should  say  to  the  legislature,  we  wish 
you  to  grant  us  an  act  of  incorporation,  and  to  enter  into  a 
contract,  that  however  prejudicial  the  charter  may  be  to  the  wel- 
fare of  the  publick,  it  shall  never  be  altered  without  our  consent, 
would  the  legislature  incorporate  them  on  such  terms  ?  It  is 
impossible  to  believe  it.  Nothing  can  be  more  unreasonable  than 
to  assert,  that  the  law  implies  such  a  contract,  when  every  man 
must  perceive  that  the  legislature,  if  expressly  requested,  would 
never  make  such  an  one.  It  is  far  more  reasonable  to  say,  that 
where  a  number  of  individuals  are  incorporated,  there  is  an  implied 
agreement  on  their  part,  that  their  charter  may  be  altered  when- 
ever the  publick  good  requires  it ;  than  that  the  government  makes 
a  contract,  that  it  never  shall  be  altered,  whatever  injuries  it  may 
produce  to  society. 

If  there  be  such  a  contract,  as  is  alleged,  that  the  legislature 
shall  never  alter  the  charter  of  this  corporation  without  its  consent^ 
with  whom  was  that  contract  made?  With  the  King  of  Great 
Britain.  It  will  not  be  pretended,  that  the  King  had  more  power 
to  restrain  the  legislature  by  his  contract  from  making  such  an 
alteration,  than  one  legislature  has  to  restrain  by  its  contract  all 
succeeding  legislatures.  If  it  were  possible  for  the  General  Court 
to  be  so  forgetful  of  their  duty,  so  regardless  of  the  welfare  of  their 
constituents,  as  to  make  an  express  contract  of  such  a  nature  as  the 
one  said  to  exist  in  this  case,  it  would  be  unconstitutional  and  void ; 
because  it  would  contravene  a  principle,  which,  is  the  veiy  basis  of 
our  government.  No  legislature  has  power  to  agree,  that  the 
interests  of  a  corporation  shall  be  preferred  to  those  of  the  publick. 
One  legislature  has  no  authority  to  agree  with  a  corporation,  that 
no  succeeding  legislature  shall  take  its  property,  its  rights,  or  its 
privileges,  although  the  taking  of  them  may  be  loudly  demanded 
by  the  good  of  the  community.  The  legislature  have  no  more 
power  to  make  a  contract  with  a  corporation,  that  it  shall  be 
forever  exempt  from  all  legislative  controul,  than  they  have  to 
make  such  an  one  with  an  individual. 

If  a  charter  of  incorporation  be  a  contract,  it  certainly  is  not 
such  a  contract,  as  comes  within  the  spirit  and  meaning  of  that 
article  in  the  constitution,  that  has  been  mentioned.  In  order  to 
determine  this,  it  will  only  be  necessary  to  enquire,  what  was  the 
design  of  this  article  ?  What  were  the  evils  that  it  was  intended 
to  prevent?  Before  the  formation  of  the  general  government,  the 
legislatures  of  several  of  the  states  passed  tender  acts,  instalment 
laws,  &c.  Where  individuals  had  made  contracts  to  pay  debts  in 
specie,  laws  were  enacted,  enabling  them  to  pay  in  depreciated 
paper;  a  tender  of  such  paper  discharged  the  debts.  In  some 
of  the  states,  laws  were  passed  providing,  that  if  debtors  should 
tender  to  their  creditors  any  articles  of  personal  property,  and  the 
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creditors  should  refuse  to  accept  them,  such  tender  should  operate 
as  an  extinguishment  of  the  debt  to  the  amount  of  the  property 
tendered.  Such  proceedings  were  unjust;  they  were  violations 
of  the  principles  of  moral  obligation  and  of  social  justice.  These 
evils,  as  well  as  those  arising  from  instalment  laws,  were  full  in 
the  view  of  the  framers  of  the  constitution.  Apprehensive  that 
the  state  legislatures  might,  at  some  future  period,  be  actuated  by 
the  same  illiberal  and  unjust  spirit,  that  led  to  the  passing  of  these 
laws,  they  determined  to  impose  such  checks  and  restrictions,  as 
should  effectually  prevent  the  recurrence  of  these  evils.     For  this 

!)urpose,  they  made  the  provision,  that  no  state  should  pass  any 
aw  impairing  the  obligation  of  contracts.  The  Supreme  Court  in 
Massachusetts  have  said,  that  this  was  the  design  of  the  provision. 
"  The  article  respecting  the  obligation  of  contracts  (say  the  Court) 
as  we  all  know,  was  provided  against  paper  money,  instalment 
laws,  &c.(9). 

I  am  aware,  that  the  Supreme  Court  of  the  United  States  has 
decided,  that  contracts,  made  by  a  state  as  well  as  those  made  by 
individuals,  are  within  the  meaning  of  this  article.  But  the  cases, 
in  which  they  have  so  decided,  bear  no  analogy  to  the  present. 
The  case  of  Fletcher  against  Peck  (10)  was  not  the  case  of  an 
implied,  but  of  an  express  contract.  The  legislature  of  the  state  of 
Georgia,  in  consideration  of  a  large  sum  of  money,  sold  lands 
to  certain  individuals ;  the  court  decided,  that  a  succeeding  legis- 
lature had  no  right  to  repeal  the  law  by  which  these  lands  were 
conveyed. — The  case  of  the  state  of  New-Jersey  against  Wilson 
(11)  is  unlike  this..  The  legislature  of  New-Jersey  were  desirous 
of  extinguishing  the  claims  of  the  Indians,  to  certain  lands  lying 
within  the  state.  For  this  purpose,  they  agreed  to  purchase  other 
lands  and  to  convey  them  to  the  Indians;  they  passed  an  act, 
declaring  that  the  lands  so  purchased,  should  never  be  subject  to 
any  tax.  In  consideration  of  this  the  Indians  released  their  claims. 
The  act,  exempting  the  lands  from  the  payment  of  taxes,  was 
repealed,  and  the  lands  were  taxed.  The  court  decided,  that  the 
repealing  act  violated  this  article  in  the  constitution.  These  cases 
only  show,  that  if  a  state  makes  a  grant  of  lands  for  a  valuable 
consideration,  the  legislature  of  such  state  cannot  pass  an  act  to 
repeal  the  law  by  which  the  lands  themselves  or  any  privileges 
annexed  to  them  are  granted.  Neither  of  them  has  the  remotest 
tendency  to  show,  that  a  charter  of  incorporation  is  a  contract 
within  the  meaning  of  the  constitution.  No  court  has  ever  so 
decided. 

If,  when  a  charter  of  incorporation  is  granted,  any  alteration  of 
it,  without  the  consent  of  the  corporation,  impairs  the  obligation 
of  a  contract  within  the  meaning  of  the  constitution  of  the  United 


(0)  9  Mass.  Rep.  J 
(10)  6  Ci-anch  87. 
Cranch  164. 
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States,  then  the  state  legislatures  have  no  power  to  alter  the  limits 
of  a  county — or  a  town — or  a  parish.  Not  a  single  new  burthen — 
not  a  single  new  duty,  can  they  impose  upon  either.  All  the  laws 
of  this  state' and  of  other  states  of  the  Union,  limiting  the  powers 
and  taking  the  rights  of  Banks;  imposing  new  duties  upon  them, 
and  subjecting  them  to  penalties  for  not  performing  those  duties, 
are  void.  Little  did  the  makers  of  these  laws  imagine,  that  if  they 
deprived  corporations  of  a  single  right  or  privilege — if  they  limited 
any  one  of  their  powers,  to  prevent  the  publick  from  suffering 
serious  and  distressing  evils,  that  they  violated  the  constitution  of 
the  United  States. — The  most  sharp  sighted  adversary  of  the  con- 
stitution did  not  perceive,  that  this  article  would  ever  prevent  the 
state  legislatures,  from  passing  such  laws  as  they  thought  proper, 
in  relation  to  the  civil  institutions  existing  within  the  states.  If 
this  be  the  true  construction  of  the  article,  and  it  had  been  so 
understood,  when  the  constitution  was  proposed  to  the  consider- 
ation of  the  people,  it  would  have  given  a  death  blow  to  the 
instrument. 

"A  constitution  is  the  form  of  government  delineated  by  the 
mighty  hand  of  the  people."  It  is  the  solemn  expression  of  their 
will.  Their  intention  should  always  guide  in  its  construction.  If 
Courts  should  extend  its  operation  beyond  that  intention,  they 
would  substitute  their  own  will,  in  the  place  of  the  will  of  the 
people.  They  might  in  this  way,  convert  a  wise  and  salutary 
provision  in  the  constitution,  into  an  instrument  of  injustice  and 
oppression. 

In  order  to  ascertain  the  true  meaning  of  this  article  then,  we 
should  always  keep  in  view  the  intention  of  the  people — the  par- 
ticular evils  contemplated  by  them,  and  against  which  they 
designed  to  guard.  This  is  the  polar-star,  that  should  direct  us  in 
its  c(»nstruction.  Without  this  rule  to  guide  us,  such  an  extended 
interpretation  may  be  given  to  this  provision,  as  to  despoil  the 
state  legislatures  of  most  of  their  powers.  They  may  be  left, 
indeed,  with  the  empty  name  of  sovereign,  but  with  scarcely  an 
attribute  of  sovereignty.  If  this  rule  be  disregarded,  the  time 
may  come,  and  that  time  may  pot  be  distant,  when  it  will  be 
denied  that  the  state  legislatures  have  power  to  pass  any  law  for 
the  limitation  of  actions  founded  on  contracts.  It  might  be  con- 
tended, that  they  have  no  authority  to  pass  such  a  limitation  act, 
with  far  more  plausibility,  than  that  they  have  no  authority  to 
alter  the  charter  of  a  corporation.  It  might  be  said,  that  a  limita- 
tion act  violates  the  constitution  of  the  United  States,  because  it 
not  only  impairs,  but  destroys  the  obligation  of  contracts.  It  is 
suggested,  that  there  is  a  distinction  between  the  obligation  of  a 
contract,  and  the  remedy  given  by  the  legislature  to  enforce  that 
obligation;  that  the  remedy  may  be  modified,  as  the  legislature 
may  think  proper,  without  impairing  the  obligation  of  the  con- 
tract.    Precarious  indeed  is  the  right  of  the  state  legislatures  to 
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pass  such  laws,  if  that  right  has  no  better  foundation,  than  the 
suggestion  that  has  been  mentioned.  This  suggestion,  that  a  lim- 
itation act  is  only  the  modification  of  a  remedy  and  does  not  im- 
pair the  obligation  of  contracts,  is  entirely  unfounded.*  It  is  mani- 
fest, that  the  obligation  of  one  party  to  perform  his  contract  can 
exist  only  in  consequence  of  the  remedy  of  the  other  party  to 
enforce  its  performance.  Take  from  one  party  his  remedy  to 
compel  the  performance  of  a  contract,  and  the  other  party  is  not 
obliged  to  perform  it — his  obligation  is  destroyed.  A  limitation 
act  takes  away  all  remedy. 

It  is  further  said,  that  a  limitation  act  does  not  take  away  the 
remedy  of  the  creditor,  but  only  establishes,  that  certain  circum- 
stances shall  be  evidence  that  the  contract  has  been  performed. 
This  suggestion  is  as  unfounded  as  the  other.  Courts  of  law  say 
expressly,  that  the  debt  exists  notwithstanding  the  statute  of  limi- 
tations, but  that  the  creditor  is  deprived  by  it  of  his  remedy  (12). 
But  what  circumstances  does  the  law  establish,  as  evidence  of  the 
performance  of  the  contract?  There  can  be  no  circumstance 
from  which  performance  can  be  inferred,  but  the  acquiesence  of 
the  creditor  beyond  the  period  of  limitation.  If  this  be  evidence 
of  performance,  then,  if  a  man  bring  an  action  upon  a  note  of  more 
than  six  years  standing,  the  defendant  plead  the  general  issue,  and 
a  verdict  pass  against  him ;  he  may  move  in  arrest  of  judgment 
and  prevail  in  his  motion  ;  because  the  acquiesence  of  the  plaintiff, 
which  is  proof  of  payment,  appears  on  the  record.  But  all  the 
authorities  agree,  that  a  motion  in  arrest  of  judgment  in  such  a 
case  could  not  prevail. 

In  order  that  the  estates  of  deceased  persons  may  be  settled,  in 
a  reasonable  time,  the  legislatures  of  the  different  states  have 
enacted  laws,  that  creditors,  who  do  not  exhibit  their  claims 
against  such  estates,  within  limited  periods,  shall  be  barred  from 
recovering  them.  These  laws  impair  the  obligation  of  contracts. 
They  furnish  no  evidence,  that  the  contracts  have  been  performed, 
but  merely  take  away  the  remedy  of  those  creditors,  who  neglect 
to  exhibit  their  claims. 

The  legislatures  of  the  different  states  are  constantly  making 
laws  on  the  subject  of  contracts.  The  welfare  of  the  people  re- 
quires them  to  exercise  this  power.  The  laws,  thus  passed  by  them^ 
frequently  affect  existing  contracts,  and  impair  their  obligation. 
But  these  laws  must  all  be  regarded,  as  repugnant  to  this  pro- 
vision in  the  constitution,  unless  its  construction  be  limited  by 
considering  the  intention  of  the  people ;  the  particular  evils  they 
had  in  view,  and  which  it  was  their  design  to  prevent. 

This  charter,  it  is  said,  is  a  grant;  but  it  is  only  a  grant  of 
powers  for  publick  purposes.  The  trustees  were  publick  agents. 
If  the  legislature  should,  by  an  act  or  resolve,  appoint  a  number 

(12)  1  Saunder's  Rep.  2a3.  a  2.— 2  Saun.  ^,  c— .— 2  Peere  Williams  375. 
4  Gwil.  Bac.  484.— 5  Burr.  2630. 
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of  individuals  as  agents,  for  the  purpose  of  effecting  some  impor- 
tant object  of  a  publick  nature,  every  one  would  say,  that  they 
might  take  from  these  agents  any  powers  or  authorities,  that  had 
been  granted,  or  might  confer  any  new  ones  at  their  pleasure. 
Suppose  the  legislature  should  think  proper,  to  make  them  a  cor- 
poration, for  the  sole  purpose  of  better  promoting  the  object  in 
view,  they  would  be  agents  of  the  publick  still,  and  as  much  under 
legislative  controul  after  their  incorporation  as  before.  To  believe 
the  contrary  is  to  suppose,  that  there  is  some  magick  in  the  char- 
ter, that  instantly  makes  the  deputy  superior  to  his  principal; 
that  raises  the  servant  above  his  master.  If  the  trustees  were 
publick  agents,  and  the  General  Court  could  not  limit,  or  take 
any  powei-s  that  had  been  conferred  on  them  without  violating  the 
constitution  of  the  United  States,  then  they  have  no  right  to  limit 
or  take  any  powers,  granted  to  any  of  the  publick  servants,  with- 
out a  violation  of  that  instrument. 

It  is  remarked  by  Judge  Johnson  in  the  case  of  Fletcher  vs.  Peck^ 
that  the  state  legislatures  pass  laws,  impairing  the  obligation  of 
contracts ;  yet,  that  these  laws  appear  to  be  within  the  most  cor- 
rect limits  of  legislative  powers,  and  certainly  could  not  have  been 
intended  to  be  affected  by  this  constitutional  provision.  If  there 
be  any  contracts,  the  obligation  of  which  may  be  impaired  by  laws 
made  by  a  state,  without  violating  this  provision,  the  present  is 
unquestionably  of  the  number. — It  may  be  safely  affirmed,  that 
this  article  in  the  constitution  was  never  intended  to  restrain  the 
state  legislatures  from  passing  laws,  impairing  the  obligation  of 
any  contracts,  except  those  where  the  interests  of  the  contracting 
parties  were  entirely  separate  and  distinct ;  so  that  a  law  might 
be  passed  by  the  legislature  of  a  state,  which  would  operate  in 
favour  of  oue  of  the  parties  to  the  contract,  while  it  operated  in- 
juriously and  oppressively  toward  the  other.  But  no  such  evil 
can  possibly  exist  in  this  case.  Here,  the  government  and  the 
trustees  have  no  separate,  no  distinct  interests  to  ffuard — their 
interests  are  precisely  the  same.  The  purposes  of  this  incorpora- 
tion were  the  spreading  of  Christianity  and  the  diffusion  of  knowl- 
edge among  the  people.  The  legislature  have  as  much  concern  in 
these  important  purposes,  and  in  the  prosperity  of  the  corporation 
itself,  as  the  mean  of  obtaining  them,  as  the  trustees  themselves. 
No  ill-judged  law,  altering  the  charter  of  this  corporation — ^and 
doing  it  an  injury,  can  do  more  mischief  to  the  trustees,  than  to 
the  legislature  that  make  it.  How,  in  such  a  case,  could  restric- 
tions, on  the  legislatures  of  the  states  be  contemplated?  The  peo- 
ple had  all  the  security,  that  could  be  required  or  afforded.  Con- 
stitutions written  on  parchment  or  on  paper  may  be  disregarded ; 
oaths  may  be  forgotten ;  responsibility  to  constituents  may  prove 
insufficient  to  restrain  legislators  from  abusing  their  power ;  but, 
when  the  interests  of  legislators  are  united  with  those  of  the 
objects  of  their  laws ;  when  bad  laws  will  produce  as  much  injury 
VOL.  LXV.     34 
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to  those,  who  make  them,  as  to  those,  on  whom  they  are  intended 
to  operate,  there  is  the  most  perfect  security  that  such  laws  never 
will  be  made.  To  have  required  restrictions  on  the  legislatures  of 
the  states,  in  such  a  case,  would  have  betrayed  a  species  of  delirious 
jealousy,  never  entertained  by  the  reflecting  and  enlightened  peo- 
ple of  this  country. 

It  is  objected,  that  these  acts  are  repugnant  to  that  article  in 
our  bill  of  rights,  which  declares,  ''that  no  subject  shall  be  arrested, 
imprisoned,  despoiled,  or  deprived  of  his  property,  immunities,  or 
privileges,  put  out  of  the  protection  of  the  law,  exiled,  or  deprived 
of  his  life,  liberty,  or  estate,  but  by  the  judgment  of  his  peers,  or 
by  the  law  of  the  land."  The  trustees  complain  that  they  have 
been  deprived  of  their  property.  But  what  property  was  this 
article  intended  to  protect?  It  was  unquestionably  that  property, 
in  which  a  man  has  a  direct,  a  beneficial  interest ;  property  which 
he  holds  to  his  own  use ;  and  for  which  he  is  entitled  to  a  com- 
pensation, when  taken  from  him.  If  the  property,  held  by  the 
trustees,  has  been  taken  from  them,  which  is  denied,  they  had  no 
beneficial  interest  in  it ;  they  did  not  hold  it  to  their  own  use : 
they  were  entitled  to  no  compensation  for  its  loss.  Have  these 
acts  made  the  trustees  poorer  than  they  were  ?  This  cannot  be 
pretended,  without  accusing  them  of  a  breach  of  trust— of  appro- 
priating to  their  own  use  property  belonging  to  the  publick.  I 
entertam  too  high  a  respect  for  the  character  of  the  trustees  to 
suggest  or  to  believe  this.  Will  the  trustees  avow,  that  they  believe 
themselves  to  be  entitled  to  a  compensation  for  this  property  ?  I  am 
confident  they  will  not.  So  far  then,  as  respects  the  taking  of 
property,  they  complain  where  no  injury  has  been  sustained. — ^But 
now  far  does  this  article  protect  property,  in  which  a  man  has  a 
beneficial  interest  ?  So  far,  that  it  cannot  be  taken  from  him,  but 
by  the  judgment  of  his  peers  or  by  the  law  of  the  land.  Surely,  if 
the  property  of  a  corporation  or  of  an  individual  be  taken  by  an 
act  of  the  legislature,  it  is  taken  by  a  law  of  the  land.  Every  gov- 
ernment has  power  to  take  private  property,  when  required  by 
the  publick  good.  This  power  is  clearly  recognized  by  the  twelfth 
article  in  our  bill  of  rights.  It  is  there  said,  ''That  no  part  of  a  man's 
property  shall  be  taken  from  him  or  applied  to  publick  uses,  with- 
out his  own  consent,  or  that  of  the  representative  body  of  the  peo- 
ple." It  has  been  the  practice  of  the  General  Court,  ever  since 
the  adoption  of  the  constitution,  to  pass  laws  to  authorize  the  tak- 
ing of  private  property  for  the  purpose  of  making  highways,  tuni- 
pike  roads,  canals,  &c.  and  their  right  to  do  it  has  been  uniformly 
recognized  by  our  courts  of  law. 

But  it  is  said,  that  the  General  Court  has  no  power  to  authorize 
the  taking  of  a  man's  property  by  a  private  act ;  that  it  can  be 
done  only  by  public,  standing  laws,  which  must  operate  equally  on 
all  the  citizens  of  the  state.  This  is  extremely  incorrect.  The 
act  to   regulate  the   extinguishing  of  fires,  passed  in  April  1781, 
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authorizing  the  firewards  of  the  town  of  Portsmouth  to  pull  down, 
blow  up,  or  remove  houses  or  other  buildings,  is  private.  ^  All  our  acts, 
creating  turnpike  corporations,  canal  companies,  &c.* and  author- 
izing them  to  take  the  property  of  individuals,  are  private.  Our 
courts  have  always  regarded  them  as  laws  of  the  land.  In  these 
cases,  property  is  taken  from  the  owners  not  by  publick,  standing 
laws,  operating  on  all  the  citizens  of  the  state,  but  by  private  acts 
operating  on  a  small  number  of  individuals.  The  legislature  and  the 
courts  of  this  state  are  countenanced  by  the  legislatures  and  the 
courts  of  other  states,  in  considering  such  private  acts  as  have  been 
mentioned,  as  laws  of  the  land.  The  constitution  of  Massachusetts 
has  precisely  the  same  provision,  as  that  mentioned  in  our  bill  of 
rights.  Yet  the  General  Court  of  that  Commonwealth  has,  in 
frequent  instances,  created  turnpike  corporations,  canal  com- 
panies, &c.  and  authorized  them  to  take  the  property  of  individuals. 
Their  courts,  as  well  as  the  legislature,  have  always  considered 
these  acts,  as  laws  of  the  land  within  the  meaning  of  the  constitu- 
tion. They  have  been  considered  in  other  states  also  as  laws  of 
the  land. 

It  is  objected,  that  these  acts  are  retrospective,  because  they 
deprived  the  trustees  of  vested  rights,  and  are,  therefore,  void. 
Rules  are  often  adopted  in  relation  to  government,  which  appear 
plausible  in  theory  and  are  indeed  true  to  a  certain  extent,  but 
which  can  never  be  carried  into  effect,  according  to  the  terms,  in 
which  they  are  expressed.  No  political  axiom  is  more  fre- 
quently repeated  than  this,  that  the  legislative,  executive,  and 
judicial  departments  of  government  must  be  kept  separate  and  dis- 
tinct. Yet  the  states,  that  have  adopted  this  maxim  in  its  most 
extensive  terms,  have  blended,  in  some  degree,  the  authorities  of 
these  different  departments.  They  have  given  to  the  governour, 
a  qualified  negative  on  the  legislature,  which  is  an  exercise  of  leg- 
islative power ;  they  have  made  the  senate  a  court  for  the  trial  of 
impeachments,  which  is  an  exercise  of  judicial  authority.  They 
have  even  vested  in  the  legislature  the  executive  power  of  par- 
doning offences  (18).  In  the  same  manner,  those  states,  that  have 
adopted  the  maxim  that  retrospective  laws  are  oppressive  and  unjust, 
and  have  prohibited  their  being  passed,  have,  in  many  instances, 
departed  from  it,  and  passed  laws  of  this  description.  Our  bill  of 
rights  declares,  that  retrospective  laws  should  not  be  made  for  the 
trial  of  civil  actions  or  the  punishment  of  offences.  This  seems  to 
be  the  language  of  caution  rather  than  of  prohibition.  It  shews, 
that  there  was  in  the  minds  of  the  framers  of  our  bill  of  rights  "a 
conflict  between  jealousy  and  conviction ; " — a  dread  of  retrospec- 
tive laws  in  general  without  any  restraint,  and  a  conviction  that  in 
some  cases  they  must  be  passed.  Laws  are  frequently  made,  that, 
strictly  speaking,  are  retrospective — they  deprive  the  citizens  of 
vested  rights  ;  yet  they  are  allowed  to  be  constitutional.  The 
(13)  See  47th  Number  of  the  Federalist,  by  Mr.  Madison. 
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limitation  act,  operating  on  demands,  that  existed  before  it  was 
passed,  is  retrospective ;  but  courts  in  this  state  have  decided  it  to 
be  constitutional.  The  decision  has  been  the  same  in  Massachu- 
setts (14). 

A  citizen  of  Massachusetts  conveyed  to  his  four  sons  certain 
lands  in  equal  portions  in  fee  simple.  Three  days  after  the 
conveyance,  the  General  Court  of  that  Commonwealth  made  a  law, 
by  which  it  was  enacted  that  all  estates,  which  had  been  or  which 
should  be  conveyed  to  two  or  more  persons,  should  be  deemed  to 
be  tenancies  in  common,  unless  it  should  be  manifestly  the  intention 
of  the  alienor,  that  they  should  be  jointenancies.  The  Supreme 
Court  said,  it  was  unnecessary  to  decide  whether  the  words  of  the 
conveyance  created  a  jointenancy  or  a  tenancy  in  common,  because 
the  statute  had  a  retrospective  effect,  comprehended  the  convey- 
ance, and  made  it  a  tenancy  in  common  (15).  The  legislature 
may  constitutionally  enact  laws,  by  which  privileges  once  granted 
to  individuals  by  former  laws,  are  revoked  (16).  They  may  pass 
laws,   affecting  the   rights   of   parties   in   actions   already   pend- 

All  laws  dividing  towns ;  or  altering  their  limits ;  or  altering 
the  limits  of  parishes,  deprive  them  of  vested  rights.  The  laws 
passed  in  this  state,  forbidding  banks  to  issue  bills  payable  at  a 
future  day — to  order — or  subject  to  any  conditions— or  payable 
at  any  other  place  than  at  the  banks,  whence  they  were  issued, 
deprive  them  of  vested  rights.  So  also  do  those  laws,  passed  by 
different  states,  that  prohibit  their  issuing  bills  under  certain  de- 
nominations. Such  laws  are  retrospective,  but  they  are  allowed 
to  be  constitutional. 

It  is  alleged,  that  no  vested  right  can  be  devested  out  of  one 
and  vested  m  another,  without  the  intervention  of  a  court  of  jus- 
tice. This  position  is  not  correct. — By  a  law  made  in  February 
1791,  (18)  the  selectmen  of  the  different  towns  in  this  state  are 
authorized,  on  application  made  to  them,  to  lay  out  highways, 
whether  they  are  for  the  benefit  of  the  publick,  or  particular 
towns,  or  the  individuals  applying  for  them.  Hundreds  of 
instances  have  happened,  in  which  selectmen  have  taken  the  lands 
of  individuals  for  highways  by  virtue  of  this  law.  Here  the 
vested  rights  of  those  individuals,  whose  lands  are  taken,  are 
devested,  without  the  intervention  of  a  court  of  justice,  and  vested 
in  others.  It  is  no  answer  to  say,  that  the  fee  remains  in  the 
individuals  whose  lands  are  taken ;  for  the  right  to  the  actual 
occupation  of  the  land  is  a  vested  right  as  much  as  any  that  can 
be  named. 

These  acts  are  alleged  to  be   unconstitutional,  because   they 


14)  8  Mass.  Rep.  430. 

15)  4  Mass.  Rep.  566. 

16)  12  Mass.  Rep.  443. 

17)  6  Mass.  Rep.  303. 

18)  1  State  Laws,  385. 


Digitized  byCjOOQlC 


November,  1817.]    COLLEGE  v.  WOODWARD.  517 

operate  on  one  corporation  only.  Suppose  there  was  only  one  bank 
in  the  state,  and  it  should  make  its  bills  payable  at  a  distant  day; 
and  the  General  Court  should  make  a  law,  forbidding  any  bank  to 
issue  bills  not  payable  on  demand.  It  could  operate  only  on  a 
single  corporation,  yet  no  one  would  deny  the  power  of  the  Gen- 
eral Court  to  make  it,  on  that  account.  The  legislature  of  Massa- 
chusetts passed  an  act  in  March  1792,  prohibiting  the  Massachusetts 
bank  to  issue  bills  of  a  less  denomination  than  five  dollars.  No  per- 
son ever  supposed  the  law  to  violate  the  constitution,  because  it  op- 
erated only  on  a  single  bank.  An  act,  dividing  a  town,  or  extend- 
ing or  contracting  its  limits,  operates  on  a  single  corporation  only. 

But  what  are  the  rights  that  have  been  taken  from  the  trustees  ? 
They  have  been  deprived,  it  is  said,  of  their  right  of  visitation. 
That  right  never  belonged  to  them.  The  Court  have  been  told, 
that  this  College  was  a  private  charity;  that  Doctor  Wheelock 
was  its  founder  and  visitor ;  and  that  he  transferred  his  right  of 
visitation  to  the  trustees.  It  is  believed,  that  not  one  of  these 
positions  is  well  founded. 

This  was  not  a  private,  but  a  publick  charity.  In  order  to 
determine  to  which  class  it  belonged,  we  are  not  to  consider, 
whether  it  was  founded  by  the  government  or  by  an  individual. 
The  government  may  be  the  founder  of  a  private  charity ;  and  an 
individual  of  a  publick  one.  The  rule,  by  which  this  is  to  be 
determined,  was  considered  and  established  by  Lord  Hardwicke  in 
the  case  of  the  Attorney  0-eneral  vs.  Pearce(19^.  "  It  is,  says  his 
lordship,  the  extenaiveness  of  the  objects  to  be  benefited,  that 
constitutes  a  charity  a  publick  or  a  private  one."  This,  then,  was 
unquestionably  a  publick  charity.  Lord  Holt  informs  us,  that  some 
corporations  are  created  for  publick  and  some  for  private  charities  ; 
that  the  former  are  not  subject  to  any  founder ;  but  to  the  general 
laws  and  statutes  of  the  realm (20).  This  corporation,  being 
established  for  a  publick  charity,  was  not  subject  to  any  founder, 
but  to  the  general  laws  and  statutes  of  the  state. 

Suppose  this  was  a  private  charity,  who  was  its  founder?  It 
has  been  asserted  that  Dr.  Wheelock  was  the  founder,  but  the  asser- 
tion is  supported  by  no  evidence.  It  is  incumbent  on  the  trustees 
to  prove  that  he  founded  it,  if  they  claim  the  right  of  vis- 
itation under  him.  It  is  not  intended  to  detract  from  the  merit  of 
Dr.  Wheelock  by  denying  that  he  founded  this  charity.  He  is 
entitled  to  the  highest  praise,  for  his  extraordinary  exertions  in 
procuring  donations  from  various  persons,  in  Europe  and  in  this 
country,  for  the  establishment  of  the  College.  The  charter, 
probably  in  consequence  of  these  exertions,  calls  him  the  founder. 
But  this  does  not  make  him  so.  ''  The  first  gift  of  the  revenues  is 
the  foundation,  and  he  who  gives  them  is  in  law  the  founder  "(21). 

19)  2  Atkyns  89. 

20)  3  Salk.  102. 

21)  1  Black.  Com.  4S0. 
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Many  individaals  made  donations,  but  who  made  the  first?  It 
does  not  appear.  I  am  instructed  to  say,  that  Dr.  Wheelock  made 
very  liberal  donations  to  Moor's  Charity  School,  an  institution  in 
the  neighbourhood  of  the  College,  though  entirely  distinct  from  it, 
but  that  he  made  none  to  the  College  itself.  The  charter  states, 
that  Dr.  Wheelock,  on  or  about  the  year  1754,  at  his  own  expense, 
and  on  his  own  estate  and  plantation  in  Lebanon  in  Connecticut, 
set  on  foot  an  Indian  charity  school ;  and  that,  with  the  assistance 
of  several  well  disposed  persons,  he  had,  for  several  years,  clothed, 
maintained,  and  educated  a  number  of  the  children  of  the  Indian 
natives.  In  no  part  of  the  charter  is  it  mentioned,  that  he  made 
any  donation  to  the  College.  If  he  did,  there  is  no  evidence  of  the 
fact.  It  does  not  appear  then,  that  he  was  the  founder  or  that  he 
had  power  to  transfer  the  right  of  visitation  to  the  trustees. 

If  Dr.  Wheelock  was  the  founder  and  visitor  of  the  College,  he 
did  not  transfer  to  the  trustees  the  right  of  visitation.  There  are 
no  words  in  the  charter  making  them  visitors.  It  is  agreed,  that 
no  particular  form  of  words  was  necessary  to  make  them  visitors, 
but  there  must  be  some  words  clearly  showing  that  this  was  his 
intention.  Where  certain  persons  are  appointed  trustees  or  gov- 
ernoUrs,  they  are  not  necessarily  vi8itors(22).  The  law  seems  to 
be  well  settled,  that  where  the  management  and  application  of  the 
funds  given  to  a  charity,  are  vested  in  trustees  or  governoure,  they 
are  not  visitor8(23).  The  reason  is  apparent.  It  would  defeat  the 
charity,  if  the  same  men,  who  have  the  right  of  applying  its  funds, 
should  possess  also  the  exclusive  right  of  deciding,  whether  those 
funds  were  properly  applied.  In  this  case,  it  is  said,  that  the  trus- 
tees had  the  legal  estate  in  all  the  lands  and  property  given  for  the 
use  of  the  institution.  They  certainly  had  the  application  and 
management  of  its  funds.  They  could  not,  therefore,  have  been 
visitors.  If  we  had  had  a  court  of  chancery  in  this  state,  the 
trustees  would  have  been  subject  to  its  inspection  and  controul,  but 
as  we  had  no  such  court,  they  were  subject  to  the  inspection  and 
controul  of  the  legislature.  That  the  legislature  may  exercise 
some  of  the  powera  of  a  court  of  chancery,  in  the  absence  of  such 
a  court,  so  far  as  relates  to  trusts,  is  admitted  by  the  Supreme 
Court  in  Massachusetts (24). 

It  is  alleged,  that  these  acts  have  deprived  the  corporation  of 
Dartmouth  College  of  the  franchise  of  subsisting  as  a  corporate 
body ;  that  they  have  destroyed  it  and  created  a  new  corporation 
in  its  place.  Nothing  can  be  more  unfounded.  It  is  true,  the 
name  of  the  corporation  has  been  changed,  but  that  does  not 
destroy  it,  nor  affect  its  rights,  its  privileges,  or  its  duties.  The 
name  of  a  corporation,  like  that  of  an  individual,  is  a  mere  acci- 
dent ;  it  is  not  of  its  essence.    "  Where  an  alteration  is  made  in  the 

22)  2  P.  Williams  327.-2  Kyd  188.  18P.  194. 

23)  2  Kyd  188. 

24)  12  Mass.  Rep.  587. 
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name  of  a  corporation,  it  retains  the  property,  franchises,  rights, 
and  privileges,  which  belonged  to  it  before  the  alteration,  and  is 
equally  liable  to  all  claims  to  which  it  was  subject  "(25).  An 
addition  has  been  made  to  the  number  of  trustees,  but  it  is  the 
same  corporation  still.  If  individuals  are  disannexed  from  one 
parish  and  annexed  to  another,  by  an  act  of  the  legislature,  is  the 
parish,  to  which  they  are  annexed,  destroyed  as  a  corporation?  If 
an  addition  be  made  to  the  members  of  a  town  corporation,  by  any 
means  whatever,  does  it  cease  to  be  a  corporation  ?  The  General 
Court  recognize  the  existence  of  this  corporation  in  the  most 
express  terms.  They  say,  "  That  the  corporation,  heretofore  called 
and  known  by  the  name  of  the  Trustees  of  Dartmouth  College, 
shall  be  called  and  known  by  the  name  of  the  Trustees  of  Dart- 
mouth University." 

It  is  urged,  that  to  make  any  addition  to  the  number  of  trustees 
was  improper,  because  it  was  the  intention  of  the  donors,  that  the 
property  given  by  them  should  be  managed  by  twelve  trustees  and 
no  more.  This  is  not  true,  because  the  principal  donations  were 
made  before  it  was  known  of  what  number  the  corporation  would 
consist.  When  a  man  gives  property  for  a  particular  object,  he 
intends  that  it  shall  be  applied  to  that  object,  but  it  is  a  matter  of 
no  importance  to  him,  whether  the  application  be  made  by  twelve 
•trustees  or  by  twenty. 

The  trustees  allege,  that  the  General  Court  attempted  to  compel 
them  to  act  under  an  amended  charter;  and  that  they  had  no 
power  to  do  it.  Many  cases  have  been  cited  on  this  point,  but 
they  only  show,  that  the  King  cannot  compel  corporations  to 
accept  or  act  under  amended  charters,  not  that  Parliament  cannot 
compel  them.  The  authority  of  Parliament,  as  every  one  knows, 
is  much  more  extensive  than  that  of  the  King.  The  King  cannot 
gi*ant  to  a  corporation  exclusive  privileges.  Parliament  may ;  the 
King  cannot  dissolve  a  corporation,  Parliament  possesses  the 
power. — Corporations  in  this  state  have  frequently  been  compelled 
to  act  under  amended  charters.  The  cases  of  Pembroke,  Stratham, 
and  Newmarket,  that  have  been  mentioned,  are  examples.  Indeed 
this  is  always  the  case,  where  the  limits  of  towns  or  parishes  are 
altered.  Banks,  likewise,  in  the  several  instances  that  have  been 
named,  have  been  compelled  to  act  under  amended  charters.  But 
it  is  not  true,  that  the  General  Court  attempted  to  compel  the 
trustees  to  act  under  an  amended  charter ;  they  gave  them  permis- 
sion to  do  it,  but  did  not  attempt  to  compel  them. 

It  is  objected,  that  these  acts  are  repugnant  to  the  thirty-seventh 
article  in  the  bill  of  rights ;  whiph  declares,  that  the  legislative, 
executive,  and  judicial  departments  of  government  shall  be  kept 
separate  and  distinct.  In  passing  these  acts,  it  is  said,  that  the 
General  Court  exercised  judicial  powers.  It  is  not  very  easy  to 
perceive,  how  the  alteration  of  the  charter  of  a  College  is  an  exer- 

(25)  2  Kyd  282. 
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cise  of  judicial  authority,  any  more  than  the  alteration  of  the  char- 
ter of  a  town,  or  a  parish,  or  a  bank.  For  a  court  of  law  to  under- 
take to  alter  the  charter  of  a  corporation,  either  publick  or  private, 
would  afford  something  of  novelty  at  least,  in  judicial  proceedings. 
By  these  acts  the  General  Court,  it  is  insisted,  have  declared  a  for- 
feiture. Who  ever  imagined,  that  when  the  General  Court  altered 
the  charter  of  a  town,  they  declared  a  forfeiture  ?  Who  ever  sus- 
pected, that  when  they  altered  the  charter  of  a  bank,  they  declared 
the  charter  forfeited  ? 

The  case  of  Terrett  ^  al.  vs.  Taylor  ^  al,  (26)  is  said  to  be 
decisive  of  the  present.  There  is  no  resemblance  between  them. 
The  legislature  of  Virginia  asserted  a  right  to  all  the  property  of 
the  episcopal  churches  in  the  respective  counties  in  the  stj^te ;  and 
authorized  the  overseers  of  the  poor,  in  each  parish,  wherein  any 
glebe  land  was  vacant  or  should  become  so,  to  sell  the  same  and 
appropriate  the  proceeds  to  the  use  of  the  poor  of  the  parish.  The 
supreme  court  decided,  that  the  act  taking  this  property  from  the 
churches  and  giving  it  to  the  poor  of  the  several  parishes,  was 
unconstitutional  and  void.  If  the  legislature  of  New-Hampshire 
had  taken  the  property  holden  by  the  trustees  for  the  purposes 
mentioned  in  the  charter,  and  had  given  it  to  the  poor  of  the  town 
of  Hanover,  there  would  have  been  some  resemblance  between  the 
cases:  but  even  then  the  resemblance  would  not  have  been  strik- 
ing. In  the  case  cited,  the  property  was  taken  from  those  who 
had  the  beneficial  interest;  in  this,  it  is  not.  In  that  case,  the 
property  was  given  for  one  purpose  and  applied  to  another;  in  this, 
the  property  is  employed  for  the  same  purposes,  for  which  it  was 
designed.  It  is  indeed  alleged,  that  the  funds  may  be  diverted 
from  their  proper  objects;  that  they  may  be  employed  for  the 
establishment  of  an  institute.  The  institute,  if  there  should  be 
one,  will  undoubtedly  be  so  formed  as  to  promote  the  obje(^ts  men- 
tioned in  the  charter.  The  responsibility  of  the  legislature  will 
prevent  the  funds  ot  the  institution  from  being  misemployed. 

In  order  to  form  a  correct  opinion  of  the  justice  of  the  com- 
plaint, made  by  the  trustees,  in  relation  to  the  taking  of  property 
given  to  the  use  of  the  institution,  we  should  be  careful  not  to  con- 
found the  corporation  with  the  members  composing  it.  The  law 
regards  them  as  separate  and  distinct.  The  legal  title  to  property, 
granted  to  a  corporation  does  not  vest  in  the  corporators,  but  in 
the  corporation  itself,  which  is  made  capable  of  holding  it  as  an 
individual.  In  whom  was  the  legal  title  to  this  property  before 
the  passing  of  these  acts?  In  the  corporation  of  Dartmouth  Col- 
lege. In  whom  is  the  legal  titl^  now?  In  the  same  corporation 
existing  under  a  different  name.  The  legal  title  was  in  the  cor- 
poration, while  the  beneficial  interest  was  in  the  publick.  The 
trustees  have  not  been  deprived  of  the  privilege  of  being  members 
of  the  corporation.  By  these  acts  they  were  considered  as  mem- 
(26)  9  Cranch  43. 
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bars  of  Dartmouth  University,  the  same  corporation  with  Dart- 
mouth College,  but  with  another  name ;  they  were  a  majority  of 
the  membere;  as  members  they  could  hold  property,  and  could 
exercise  all  their  rights,  privileges,  and  franchises  for  precisely  the 
same  purposes,  as  they  could  before  these  acts  were  passed.  If  they 
refused  to  act  as  members,  they  have  no  just  reason  to  complain. 

It  has  been  repeatedly  said,  that  if  the  trustees  had  conducted 
improperly,  an  information  should  have  been  filed,  and  their  char- 
ter declared  forfeited  by  the  judgment  of  a  court  of  law.  Whether 
the  General  Court  were  induced  to  alter  this  charter,  on  account 
of  any  abuses  of  which  the  trustees  had  been  guilty,  is  not  now  to  be 
considered.  It  was  suflBcient  that,  in  their  judgment,  it  might  be 
so  amended,  as  to  be  better  adapted  to  the  end,  for  which  it  was 
formed.  Abuses,  however,  might  have  taken  place,  by  which  no 
forfeiture  would  have  been  incurred.  To  file  an  information  in 
the  case  of  a  private  corporation  may  be  proper;  but,  to  do  it,  in 
the  case  of  a  publick  corporation,  like  that  of  Dartmouth  College, 
would  be  in  the  highest  degree  imprudent.  Suppose  the  trustees 
had  been  guilty  of  great  abuses  of  their  trust,  an  information  had 
been  filed,  and  their  charter  had  been  declared  forfeited,  what 
would  have  been  the  consequence  ?  Would  the  trustees  have  lost 
any  thing  ?  Not  a  cent.  The  publick,  and  not  the  trustees, 
would  have  been  the  sufferers.  The  publick  would  have  lost  all 
the  benefit  of  the  property,  that  had  been  given  to  promote  the 
objects  of  the  corporation.  When  the  charter  of  a  corporation  is 
declared  forfeited  by  the  judgment  of  a  court  of  law,  the  property 
given  to  it  reverts  to  the  donor  or  his  heira  (27). 

It  has  been  stated,  that  if  the  General  Court  can  alter  this 
charter,  the  corporation  holds  it  at  their  mere  will  and  pleasure. 
This  is  one  side  of  the  picture,  let  us  view  the  other.  If  the  Gen- 
eral Court  cannot  alter  it,  then  the  corporation  may  hold  it  in 
defiance  of  all  human  power.  If  this  corporation  was  erected  for 
the  purpose  of  advancing  the  publick  interest,  there  is  a  peculiar 
propriety  in  having  its  charter  subject  to  the  will  of  those,  who 
are  the  guardians  of  that  interest.  This  is  far  more  proper  than 
that  a  coi'poration,  created  entirely  for  the  publick  good,  should 
hold  its  charter,  as  fixed  and  unalterable  as  the  decrees  of  fate, 
although  the  publick  good  may  loudly  demand  its  amendment. 

The  legislature,  it  is  urged,  may  abuse  their  power,  and  may, 
by  an  improper  interference,  discourage  donations.  But  is  there 
no  danger  that  the  corporation  will  discourage  donations,  by  an 
abuse  of  its  trust,  if  it  may  claim  to  be  independent  of  the  legisla- 
ture ?  If  it  really  possesses  those  rights  and  privileges,  which  are 
said  by  counsel  to  belong  to  it,  donors  can  have  no  reasonable 
security  that  their  bounty  will  not  be  misapplied. 

In  the  first  place,  we  are  told,  that  the  corporation  is  placed 
beyond  the  controul  of  the  legislature.     They  have  no  authority 

(27)  2  Kyd  516. 
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to  amend  its  charter;  to  touch  its  property;  to  take  from  it  a 
single  right  or  privilege ;  or  to  limit  the  exercise  of  any  one  of  its 
powers.  In  the  next  place,  we  are  told,  that  the  trustees  are 
visitors  of  the  College  and  of  the  application  of  its  funds.  This 
places  them  beyond  the  controul  of  every  court  of  law,  let  them  do 
what  they  will  with  the  property  given  to  the  institution.  '*  The 
sentence  of  a  visitor,  on  subjecte  within  his  jurisdiction,  is  final 
and  conclusive,  and  the  king's  courts  cannot,  in  any  form  of  pro- 
ceeding, review  the  sentence"  (28).  It  is  within  the  jurisdiction 
of  a  visitor, — it  is  his  duty  to  see,  that  the  funds  given  to  the  insti- 
tution of  which  he  is  visitor,  are  properly  applied :  and  when  he 
decides,  his  sentence  is  conclusive  on  all  courts.  Suppose  the 
trustees  should  appropriate  the  funds  of  the  College  to  their  own 
use.  If  they  are  visitors  as  to  the  application  of  the  funds,  as  is 
contended,  no  court  of  law  can  make  them  accountable.  A  visitor 
is  himself  subject  to  no  visitation — to  no  controul.  Where  is  the 
man,  though  possessed  of  the  most  charitable  and  benevolent 
feelings,  that  would  give  to  a  corporation,  raised  so  far  above  all 
responsibility?  Such  a  corporation  is  a  monster,  that  would 
devour  all  charities.  The  very  sight  of  such  a  monster,  placed 
beyond  all  legislative,  all  judicial  controul,  like  the  terrifick  head 
of  Medusa,  would  convert  even  charity  herself  into  stone. 

The  counsel  on  the  other  side  have  expressed  an  opinion,  that 
the  legislature  are  a  very  improper  body  to  superintend  literary 
institutions.  The  people,  when  they  formed  their  constitution, 
thought  otherwise.  By  that  instrument  they  declare  *'That  it 
shall  be  the  duty  of  legislatore,  in  all  future  periods  of  this  govern- 
ment, to  cherish  the  interest  of  literature  and  the  sciences,  and  all 
seminaries  and  publick  schools."  The  people  did  not  expect,  that 
this  would  be  done  by  donations  merely,  but  by  wise  and  salutary 
laws.  It  is  feared,  that  the  legislature,  under  pretence  of  aiding 
these  institutions,  will  deprive  them  of  their  property,  or  their 
most  valuable  rights  and  privileges.  But  no  such  danger  is  to  be 
apprehended.  If  the  property  of  a  literary  institution  should  be 
seized  by  the  legislature,  and  appropriated  to  a  use,  different  from 
that,  for  which  it  was  designed ;  or  if  any  oppressive  laws  should 
be  passed,  injuring  and  retarding  its  growth,  there  would  be  an 
universal  burst  of  indignation  throughout  the  state.  Any  legisla- 
ture that  should  act  in  this  manner  would  be  considered  as  unwor- 
thy of  confidence,  and  would  lose  their  offices.  The  members  of 
the  legislature  know  this.  Our  frequent  elections  make  them  feel 
their  dependence  on  the  people,  and  keep  them  faithful  to  their 
duty.  Most  of  them  have  children  or  friends  to  be  educated  at  the 
seminary ;  they  must,  therefore,  feel  the  strongest  wishes  for  its 
prosperity.  The  interest  of  the  legislature,  as  well  as  that  of  the 
publick,  will  become  sentinels  over  the  rights  and  privileges  of  the 
corporation,  and  will  protect  them. 
(28)  2  Kyd  on  Corporations  196. 
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I  am  aware,  that  in  examining  and  deciding  this  question,  prej- 
udices, strong  and  inveterate,  are  to  be  encountered.  We  are  too 
apt  to  imagine,  that  there  is  something  of  sanctity,  investing  the 
rights  and  privileges  of  corporations.  But  it  is  justly  remarked, 
that  "  a  corporation  is  nothing  more  than  a  mean  to  an  endJ"  In 
this  case  the  promotion  of  Christianity  and  the  dissemination  of 
knowledge  were  the  ends ;  the  incorporation  of  a  number  of  indi- 
viduals was  the  mean  of  obtaining  them.  When  the  sovereign 
power  of  a  state  has  a  right  to  effect  certain  objects,  it  is  neces- 
sarily incident  to  such  power  to  employ  all  the  means,  by  which 
those  objects  may  be  effected ;  it  is  also  incident  to  such  power  to 
alter  and  to  shape  the  means,  already  employed,  in  the  best  and 
most  advantageous  manner.  Without  the  power  of  alteration,  the 
very  means  employed  might  defeat  the  end.  If,  then,  this  corpora- 
tion was  only  the  mean  of  obtaining  the  ends,  that  have  been 
mentioned,  the  legislature  had  a  right  to  alter  and  to  form  it  in 
such  manner,  as  in  their  judgment,  would  best  effect  the  ends 
proposed. 

That  a  corporation,  created  for  the  sole  purpose  of  pi-omoting 
the  publick  interest,  may  be  altered  in  such  a  manner  as  the  pub- 
lick  interest  requires,  is  a  principle  as  obvious  to  common  sense  as 
any  that  can  be  imagined. 

When  the  important  purposes,  for  which  this  corporation  was 
erected,  are  taken  into  view,  as  well  as  the  duty  of  the  legislature 
in  relation  to  them,  no  doubt  can  be  entertained  of  their  right  to 
alter*and  amend  the  charter. 

Civil  government,  like  every  other  work  of  man,  must  be  imper- 
fect: the  aids  of  religion  are  necessary  to  remedy  its  defects. 
Whatever  may  be  the  form  of  government  adopted  by  a  people, 
without  morality  they  cannot  be  happy.  But  so  feeble  is  the 
influence  of  laws  and  of  political  institutions  on  the  morals  of  man- 
kind, that  no  nation  can  be  expected,  without  religion,  to  practice 
the  duties  which  morality  enjoins.  It  is  justly  remarked,  that  the 
duties  of  charity,  benevolence,  gratitude,  and,  indeed,  all  our  duties 
of  imperfect  obligation,  without  the  aids  of  religion,  would  remain 
undischarged.  Human  laws  cannot  enforce  their  performance. 
It  is  religion  alone  that,  by  meliorating  the  temper  and  dispositions 
of  the  heart,  can  lead  to  the  discharge  of  these  duties,  so  important 
to  the  happiness  of  society.  It  is  this  alone,  that  can  prevent  the 
commission  of  those  secret  offences,  which  human  tribunals  cannot 
know,  and  which,  of  course,  they  cannot  punish.  But  these  effects 
are  not  to  be  expected  from  those  absurd  systems  of  religion,  that 
so  long  prevailed  in  the  world;  which  allowed  their  votaries  to 
indulge  in  licentiousness,  and  to  trample  every  principle  of  moral- 
ity under  foot;  which  afforded  a  justification  of  every  vice  "by  the 
example  of  some  god."  Nor  are  they  to  be  expected  from  those 
false  and  absurd  systems  that  still  prevail ;  which  substitute  trifling, 
superstitious  observances  in  the  place  of  genuine  piety  and  moral 
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goodne88 ;  which  promise,  as  the  highest  rewards  of  virtue  beyond 
the  grave,  the  unrestrained  indulgence  of  the  sensual  appetites ; 
which  afford  a  seat  in  paradise  without  purity  of  heart.  It  is  from 
Christianity  alone,  that  these  salutary  effects  can  be  expected.  It 
is  this  system,  that  teaches  the  most  perfect  lessons  of  morality 
and  points  out  our  duties  in  every  relation,  and  under  all  circum- 
stances and  conditions  in  life.  While  the  religion  of  men  wants  a 
sufficient  motive  to  action ;  Christianity  presents  motives  the  most 
powerful,  that  human  imagination  can  conceive.  It  allures  to  the 
practice  of  virtue  by  promises  of  perfect  and  endless  felicity ;  it 
deters  from  the  practice  of  vice  by  threats  of  the  most  awful  pun- 
ishment. This  religion,  "  which  has  the  promises  of  this  life  and 
of  that  which  is  to  come,"  the  constitution  has  enjoined  it  as  a  duty 
on  the  legislature  to  encourage  and  to  promote. — The  same  instru- 
ment has  made  it  the  duty  of  the  legislature  to  diffuse  knowledge 
among  the  people.  It  declares  that  ^^  knowledge  is  essential  to  the 
existence  of  every  free  government.''  Hence  it  has  happened,  that 
between  despotism  and  knowledge,  there  has  been  a  perpetual  war- 
fare. In  despotick  governments,  it  is  necessary  that  the  people 
should  be  kept  ignorant  of  their  rights,  lest  they  should  break  the 
chains  with  which  their  oppressors  have  bound  them.  Knowledge 
and  virtue  are  the  main  pillars,  on  which  the  fabrick  of  our  free- 
dom rests.  Destroy  these,  and  the  tottering  edifice  must  fall  to  the 
ground,  and  we  must  be  crushed  beneath  its  ruins.  Then  would 
the  last  hope  of  libertv  expire.  Then  would  the  gloomy  predic- 
tions of  the  advocates  of  despotism  be  realized,  that  no  nation  will 
ever  be  found  capable  of  maintaining  a  free  government.  These 
objects,  so  important  to  the  happiness  of  our  country,  and  the  pro- 
motion of  which  is  among  the  most  sacred  duties  of  the  legislature, 
it  was  the  professed  design  of  this  charter  to  attain.  This  corpora- 
tion, being  a  mere  instrument  to  effect  these  objects,  it  was  both 
the  right  and  the  duty  of  the  legislature  to  alter  and  amend  its 
charter  in  such  a  manner,  as  would,  in  their  judgment,  be  best 
calculated  to  obtain  them.  If  the  legislature  had  refused  to  amend 
the  charter,  thinking  it  too  sacred  to  be  touched,  they  would  have 
imprudently  given  up  the  substance  for  the  shadow ;  they  would 
have  weakly  sacrificed  the  end  to  the  means. 

Mr.  Smith. — The  question  to  be  discussed  is  whether,  on  the 
facts  stated,  the  acts  of  the  legislature  of  this  state  of  the  27th  of 
June,  18th  and  26th  of  December  1816,  are  valid  in  law  and  bind- 
ing on  the  trustees  of  Dartmouth  College  without  their  assent.  I 
freely  admit,  that  this  is  a  question  of  mere  constitutional  right, 
and  that  it  is  not  sufficient  that  the  plaintiffs  satisfy  the  court  that 
those  acts  are  impolitick,  inexpedient  and  such  as  have  no  ten- 
dency ''  to  amend  or  improve  the  corporation  of  Dartmouth  College." 
To  me,  indeed,  it  appears,  that  the  constitution  of  this  literary 
seminary  is  made  worse,  not  better,  by  these  legislative  provisions ; 
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that  the  charter  of  1769  was  a  good  one,  requiring  no  alteration, 
and  is  every  way  adapted  to  such  an  institution  at  the  present  day. 
I  hazard  little  in  predicting  that  should  this  new  organization  con- 
tinue for  any  length  of  time,  experience,  the  surest  test  of  meas- 
ures, would  satisfy  its  friends,  that  most  of  the  new  provisions 
were  inconvenient,  some  of  them  impracticable,  and  others  useless, 
or  worse  than  useless.  I  admit  they  were  well  enough  calculated  to 
answer  one  purpose,  if  that  was  the  end  proposed,  that  of  enabling 
the  minority  of  the  college  government  to  outvote  the  majority. 
But  though  in  my  judgment  the  charter  of  the  college  required  no 
alteration,  and,  as  altered,  that  it  has  not  been  amended  or 
improved^  yet  I  am  not  disposed  to  deny  that  the  college  stood  in 
need  of  encouragement,  and  had^very  powerful  claims  to  the 
fostering  care  of  the  legislature  and  of  all  good  men ;  not  to  enlarge 
its  charter  but  its  funds,  that  it  might  more  effectually  answer 
the  end  of  its  creation,  and  by  diffusing  knowledge  and  learning 
more  generally  through  the  community,  conduce  essentially  to  the 
preservation  of  our  free  government.  But  the  present  action  was 
not  brought  to  obtain  the  opinion  of  the  court  on  any  of  these 
questions,  but  on  the  right  of  the  plaintiffs  to  continue  to  be  a  cor- 
porate body,  and  to  hold  and  enjoy  in  future,  as  they  have  held 
and  enjoyed  in  times  past,  their  corporate  property  and  their  cor- 
porate franchises  and  powers  for  the  use  of  Dartmouth  College, 
unimpaired  and  unaffected  by  the  acts  of  the  legislature  of  the 
last  year,  to  which,  on  the  fullest  consideration,  they  have  deemed 
it  their  indispensable  duty  to  refuse  their  assent. 

The  ground  taken  by  the  defendants  counsel  on  the  former  ail- 
ment, and  now,  renders  it  necessary,  in  the  first  place  to  enquire, 
whether  the  acts  in  question,  essentially  alter  the  charter  of  1769 ; 
or  whether  the  alterations  are  to  be  regarded  as  immaterial. 

Were  it  not  for  the  suggestions  which  have  fallen  from  the 
bench,  at  different  times  in  the  course  of  the  argument,  I  should 
have  thought,  that  on  this  part  of  our  case,  two  opinions  could 
hardly  have  been  entertained. 

The  change  of  name  is  not  in  itself  a  matter  of  much  consequence. 
But  it  is  believed  that  this  business  of  baptizing  anew,  individuals 
or  corporate  bodies,  against  their  wills,  by  legislative  acts,  has  not 
been  usual.*  If  there  is  any  thing,  which  seems  peculiarly  to  be 
a  person's  own,  it  is  his  name.  He  may  prefer  the  old  to  the  new 
as  more  suitable  to  his  condition.  Here  too,  the  change  of  name 
seems  to  indicate  a  change  in  the  nature  of  the  body ; — ^for  upon 
the  principles  of  the  common  law,  an  universitv,  on  the  model  of 
those  at  Oxford  and  Cambridge  is  a  civil,  while  a  college  is  an 
eleemosynary  corporation.  It  is  easy  however  to  conceive  of  cir- 
cumstances which  might  justify  this  act  imposing  a  new  name — 
such  an  increase  in  the  funds  by  the  liberality  of  the  state,  or  the 
lovers  of  literature  who  guide  its  councils,  as  would  require  the 

♦  10  Co.  28. 
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formation  of  several  colleges  at  the  same  place.  Gratitude  for  the 
favour,  to  say  nothing  of  the  propriety  of  the  thing,  from  the  en- 
lai*ged  endowment,  would  soon  reconcile  tnodest  men  to  a  high 
sounding  title. 

But  passing  from  the  names  of  the  two  corporations  let  us  look 
into  their  constitutions  as  settled  by  the  charter  and  by  the  legis- 
lative acts. 

As  it  respects  the  members,  the  charter  declares  their  number 
shall  be  twelve  and  no  more ;  the  acts  provide  that  the  number 
shall  be  twenty-one.  This  is  important.  The  trustees  are  not 
officers  of  the  corporation  but  constituent  members ;  the  integral 
parts  of  the  corporate  body.  Encreasing  or  diminishing  these 
essentially  alters  the  constitution  of  the  corporation  (^1). 

The  trustees  named  in  the  charter  were  appointed  chiefly  if  not 
entirely,  (according  to  the  established  usage  in  such  cases)  (2)  at 
the  nomination  of  the  persons  providing  the  funds,  or  a  person 
acting  for  them.  The  additional  trustees,  provided  by  the  acts, 
are  appointed,  not  by  the  corporation,  as  all  new  members  by  the 
charter  were  to  be  appointed,  but  by  the  governour  and  council,  as 
civil  officers  of  the  state  are  appointed : — and  vacancies,  before  a 
certain  time,  are  to  be  filled  up  in  the  same  way.  This  in  the 
event,  gave  to  the  state  the  appointment  of  ten  trustees  before  the 
organization  of  the  corporation  created  by  the  acts  ;  and  "  nine 
trustees  convened  agreeably  to  the  new  provisions  are  made  a 
quorum  for  transacting  business."  This  last  provision  was  made 
before  the  new  corporation  was  organized  ;  so  that  the  new  was 
no  way  dependent  on  the  old  for  its  existence. 

By  the  charter  all  the  powers  of  the  corporation  are  vested  in 
the  twelve  trustees.  By  the  acts  not  only  nine  new  members  are 
added,  but  a  board  of  overseers  is  constituted,  consisting  of  twenty- 
five  members  appointed  by  the  governour  and  council,  with  a  neg- 
ative, on  all  the  important  acts  of  the  trustees : — and  vacancies,  in 
this  latter  body,  are  to  be  filled  up,  in  all  future  time,  by  the  gov- 
ernour and  council ;  that  is,  this  branch  of  the  college  government 
is  perpetuated,  not  in  the  mode  prescribed  by  the  charter,  by  the 
government  of  the  college,  but  by  the  government  of  the  state. 

The  power  to  maintain  perpetual  succession,  that  is  of  electing 
members  in  the  room  of  such  as  go  off,  is  said  to  be  necessarily  and 
inseparably  incident  to  a  corporation:  (3)  where  a  corporation 
has  not  this  power,  it  is  dependent  on  some  other  person  or  body 
politick  for  its  continuance. 

As  it  respects  the  funds  or  corporate  property,  this  was  held  by 
the  twelve  trustees  chosen  under  the  charter,  clothed  with  the 
trusts  declared  in  that  instrument  in  strict  conformity  with  the 
will  of  the  donors.     The  acts  transfer  it  to  the  trustees  '*  as  consti- 
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tuted  by  the  acts ; " — so  in  like  manner  it  is  provided,  that  the 
new  trustees  "  shall  forever  have,  hold,  use,  exercise  and  enjoy,  all 
the  powers,  authorities,  rights,  liberties,  privileges,  and  immuni- 
ties '*  which  the  charter  vested  in  the  trustees  of  Dartmouth  Col- 
lege. 

New  powera  are  also  conferred;  and,  what  is  much  more 
material,  new  and  different  uses  and  trusts  are  created  and 
declared:  they  (the  new  trustees)  *'have  power  to  organize  col- 
leges in  the  university ;  to  establish  an  institute  and  elect  fellows 
and  members  thereof :  to  arrange,  invest  and  employ  the  funds  of 
the  university,"  which  the  same  acts  had  just  taken  from  the  col- 
lege. It  will  hardly  be  pretended  that  the  trustees  had  authority 
to  do  any  of  these  things  ;  if  not,  it  seems  to  follow,  that  they  alter 
and  vai'y  the  original  end  and  purpose  of  the  institution  (4). 

In  exercising  these  powers,  privileges  and  immunities  and 
applying  the  funds,  the  new  trustees  are  in  most  cases,  subject  to 
the  controul  of  a  .board  of  overseers,  entirely  the  creature  of  the 
state.  The  acts  in  question  farther  give  the  governour  and  council 
the  power,  and  make  it  their  duty,  ^^  to  inspect  the  doings  and 
proceedings  of  the  corporation  and  of  all  the  officers  of  the  univer- 
sity whenever  they  deem  it  expedient ;  and  to  report  their  doings 
to  the  legislature ;" — that  they,  I  suppose,  according  to  the 
memorial  presented  by  the  late  president  of  the  colleger-contain- 
ing a  "  surrender  of  all  his  official,  civil  and  political  rights,"  (5) 
may  exercise  "  the  sacred  right  to  visit  and  oversee  this  literary 
establishment." 

It  is  not  apprehended  that  the  acts  are  more  catholic  on  the 
score  of  "  perfect  freedom  of  religious  opinion  "  than  the  charter. 
The  former  indeed  go  a  step  farther,  in  making  it  compulsory  on 
the  trustees  to  accept  donations,  "  for  the  endowment  of  professor- 
ships of  any  sect,  of  the  protestant  christian  religion."  How  far 
this  provision,  which  has  the  merit  of  being  entirely  new,  may 
contribute  to  advance  the  science  of  theology  as  a  branch  of  aca- 
demical instruction  is  not  for  me  to  conjecture.  Expenments  of 
this  sort,  professorships  "  of  all  and  any  opinions "  had  better, 
perhaps,  have  been  first  made  in  the  new  institute,  a  term  broad 
enough  to  comprehend  any  thing  and  every  thing.  It  seems  a 
problem  not  yet  solved,  which  is  better — to  have  professorships 
"of  no  particular  religion;  " — "of  all  sects  in  religion,"  wrangling 
it  out  in  the  best  way  they  can  in  the  same  seminary ;— or  pro- 
fessorships ''of  no  religion."  The  old  way  was  to  have  professors 
of  divinity  leaving  it  to  the  trustees  to  elect. 

The  charter  gave  the  trustees  the  power  to  appoint  a  treasurer 
and  clerk,  or  secretary,  and  to  remove  them  at  pleasure.  The 
defendant  had  been  appointed  to  both  these  offices;  but  was 
removed   from  both  and   another   appointed   before   the  acts  of 

(4)  2  Vez,  Jr.  42.-2  Bro.  C.  C.  662. 

(5)  See  Documents  relative  to  Dart.  Coll.  published  by  Leg.  1816,  p.  6. 
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December,  1816.  The  act  of  the  26th  of  December  in  effect 
reappointed  him,  and  gave  him  as  treasurer  so  constituted  "  the 
care,  management  and  superintendence  of  the  property  of  the 
corporation  whether  real  or  personal." 

The  same  act,  as  a  conrenient  mode  of  settling  the  question  now 
before  the  court,  (aHd  the  legislature  were  not  then  ignorant,  that 
the  old  trustees  had,  by  a  solemn  declaration  refused  their  assent 
to  the  acts)  subjected  them,  and  the  oflBcers  of  the  college,  those 
appointed  before  as  well  as  those  appointed  after  the  27th  of  June 
1816,  to  heavy  penalties  should  they  presume  to  exercise  their 
offices,  except  under  the  new  acts  which  they  considered  as  uncon- 
stitutional and  void.  Their  "  freedom  of  opinion  "  consisted  in  the 
right  of  resigning— of  surrendering,  in  humble  imitation  of  their 
late  president,  their  official  rights,  leaving  it  to  the  governour  and 
council  to  appoint  othera  in  their  room  ;— or  of  becoming  members 
of  the  new  corporation  against  the  dictates  of  their  conscience — or 
of  continuing  to  exercise  the  offices  they  then  held,  and  as  they 
believed  constitutionally  held,  at  the  hazard  of  incurring  the 
threatened  penalty. 

Such  was  the  enlightened  policy  and  liberal  views  of  the  framers 
of  these  acts. 

After  this  brief  review  of  the  constitution  of  this  seminary  as 
provided  by  the  charter,  and  by  the  acts  in  question,  it  can  hardly 
be  matter  of  surprise,  that  the  independent  members  of  the  old 
board  refused  any  connection  with  the  new.  None  but  indepen- 
dent members  would  have  ventured  on  this  course.  But  I  confess 
it  does  seem  strange  to  me,  that  any  advocate  should  now  be  found, 
gravely  to  contend,  that  the  acts  have  made  no  essential  change  in 
the  corporation  as  constituted  by  the  charter.  They  have  changed 
the  name,  the  number  of  members,  the  manner  of  their  appointment, 
and  of  maintaining  a  perpetual  succession  ;  have  created  a  board  of 
overseers,  chosen  and  to  be  perpetuated  by  the  state,  have  divested 
the  corporation  of  the  property  given  it  by  the  founders  and  other 
donors — have  altered  the  uses  for  which  it  was  given,  and  applied 
it  to  new  uses  and  trusts: — have  appointed  an  officer  for  the 
corporation  and  invested  him  with  power  to  hold  their  property 
against  their  will.  They  have  made  a  new  constitution  for  this 
seminary. 

It  semes  to  make  a  necessary  part  of  the  defence  to  this  suit, 
that  Dartmouth  College  has  passed  away — ^has  no  longer  even  a 
name  to  live.  Its  powers  and  all  its  property  have  been  given 
to  another  corporate  body,  who  are  the  real  defendants.  If  the 
new  corporation  come  in  the  place  of  the  old,  then  the  old  no 
longer  exists.  If  they  exist  for  any  purpose  and  with  any  rights, 
one  would  think,  the  new  corporation  have  little  interest  in  deny- 
ing them  their  charter,  common  seal,  and  records  :  and  yet  the  new 
corporation  claim  the  right  of  converting  these  to  their  own  use. — 
It  is  certainly  true,  that  the  old  corporation  has  not  been  dissolved 
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in  any  of  the  ways  mentioned  by  law  writers,  except  on  the  sup- 
position that  our  legislature,  like  the  British  parliament,  possess 
unbounded  and  unlimited  power (6).  The  counsel  are  necessarily 
driven  to  that:  they  are  bound  to  contend  that  the  acts  have 
annihilated  the  old  corporation  and  created  a  new  one  in  its  stead. 
Upon  their  principles  they  may  at  once  boldly  venture  on  this 
ground.  They  have  asserted  in  the  broadest  and  most  unqualified 
terms  the  right  in  the  legislature  to  do,  what  we  say  they  have 
done.  It  is  their  doctrine  that  corporations  of  this  description,  like 
clay  in  the  hands  of  the  potter,  may  be  modified,  altered  or 
moulded  into  any  shape,  at  the  pleasure  of  the  legislature  :— or  to 
use  the  late  President  Wheelock's  language  again,  be  made  to 
undergo  such  "organic  improvements  and  model  refoims  in  its 
system  and  movements,(7)  as  the  wisdom  of  the  legislature  may 
judge  expedient : " — In  short  that  all  such  corporations  may  be 
annihilated  by  the  legislature '' the  true  sovereign"  of  the  state. 
All  this  we  deny  and  on  this  ground  we  meet  pur  opponents. 

I  shall  contend  that,  by  the  constitution  of  this  state,  these  acts 
are  not  binding  on  the  plaintiffs  without  their  assent; — and  that 
they  violate  the  constitution  of  the  United  States. 

To  maintain  these  positions,  it  is  not  necessary  that  I  should 
satisfy  the  court  that  all  their  provisions  are  unconstitutional.  It  is 
sufficient  that  any  of  them  are  so.  The  doctrine  is  well  established, 
(8)  that  a  corporation  in  being,  may  take  such  parts  of  an  amend- 
ed charter,  as  they  choose  and  reject  the  rest ;  so,  they  may  reject 
the  whole,  though  some  parts  be  good; — they  are  not  obliged 
to  pick  out  the  good  threads  from  an  ill  woven  web. 

Before  we  can  determine,  as  to  the  validity  of  these  acts  it  will 
be  necessary  to  ascertain  the  true  nature  of  this  corporation,  and  to 
what  class  it  belongs.  Clearly,  the  legislature  have  more  pow^r  over 
some  corporations  than  over  others. 

Corporations  differ  from  each  other  in  their  constitution,  powers, 
and  objects  or  purposes  of  the  association.  But  some  things  are 
incident  to  them  all.  A  number  of  persons,  I  speak  of  corpora- 
tions aggregate,  are  invested  with  a  political  character  and  person- 
ality,(9)  wholly  distinct  from- their  natural  capacity,  and  chiefly 
intended  as  the  means  of  perpetuating  in  succession  their  rights 
and  their  duties.  The  charter  generally  specifies  the  purposes  of 
the  association,  and  marks  the  limits  and  extent  of  the  franchises 
conferred,  and  how  they  shall  be  enjoyed.  But  there  are  many 
powers,  rights,  capacities,  &c.  inseparably  incident  to  corporations. 
If  the  charter  be  silent,  the  law  annexes  these  ;  they  are  implied ; 
such  as  to  have  perpetual  succession,  the  power  of  electing  mem- 
bers in  the  room  of  such  as  go  off ;  to  sue  or  be  sued ;  to  purchase 

i6>  1  Blac.  486. 
7)  See  Documents  relative  to  Dart.  Coll.  pub.  by  Leg.  1816,  p.  7. 
8)  3  Burr.  1647.  1663.^  Bun-.  2199.— 1  D.  &  E.  581.  8.  9. 
9)  1  Wo.  471.— 1  Blac.  467. 
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lands  and  hold  them  for  the  benefit  of  the  institution ;  to  have  a 
common  seal,  and  to  make  statutes  for  the  government  of  the  corpo- 
ration(lO).  Though,  for  some  purposes,  Dartmouth  College  may  be 
considered  as  a  religious,  yet  it  is  not  an  ecclesiastical  corporation 
in  the  English  sense  of  the  term(ll).  But  there  is  another  divi- 
sion, proper  to  be  stated  at  greater  length,  I  mean  of  civil  and 
eleemosynary  corporations.  We  have  both  sorts.  Our  civil  cor- 
porations are  created  for  government,  and  for  "  the  carrying  on 
of  divers  special  purposes."  Our  counties,  towns,  parishes,  school 
districts,  &c.  are  civil  corporations  for  government ;  and  our  bank- 
ing, insurance  and  turnpike  companies,  are  civil  corporations  for 
particular  purposes — ^no  way  connected  with  charity.  In  England, 
the  general  corporate  bodies  of  the  universities  of  Oxford  and 
Cambridge  fall  under  the  head  of  civil  corporations;  because 
merely  for  government ;  not  for  dispensing  alms,  but  for  govern- 
ing the  particular  colleges  which  dispense  them.  A  civil  corpora- 
tion for  government,  for  example,  a  town  in  this  state,  is  where 
persons  living  within  certain  limits,  are  by  the  supreme  power, 
erected  into  a  body  politick  for  the  exercise  of  their  civil  and  politi- 
cal rights,  and  the  performance  of  their  civil  duties — ^among  these 
are  the  rights  of  suffrage,  the  duty  of  supporting  publick  instruc- 
tion in  religion  and  morality,  of  supporting  schools  and  of  execut- 
ing the  laws  for  the  maintenance  of  the  publick  police.  The  whole 
state  is  divided  into  districts  for  these  purposes.  Our  government 
depends  for  its  organization  on  these  corporate  bodies.  The  state 
is  nothing  but  the  aggregate  of  these  civil  corporations.  Annihilate 
these,  and  the  great  body  politick  could  no  longer  exist  without  an 
entire  new  organization.  Each  citizen,  and  all  the  citizens  are 
benefited  by  this  division  of  the  state  into  towns  or  townships. 
Their  rights  and  duties  are  better  and  more  advantageously  per- 
formed, in  these  districts,  than  they  could  be  in  any  other  manner. 
Towns,  generally  hold  little  or  no  corporate  property.  They  have 
few  of  the  inciaents  said  to  be  inseparable  from  corporate  bodies ; 
yet  they  have  as  many  as  are  necessary  for  the  purposes  of  the 
association.  They  stand  in  no  need  of  by-laws  or  private  statutes 
for  the  better  government  of  the  corporation,  as  the  rights  and 
duties  of  one,  are  the  same  as  in  every  other.  They  are  all  gov- 
erned by  the  same  general  laws.  As  soon  as  the  territory  becomes 
inhabited,  this  incorporation  takes  effect: — It  is  granted  many 
times  before ; — in  which  case,  the  language  is  "  all  who  shall  or 
may  inhabit  within  certain  limits  be  and  hereby  are  erected  into 
a  body  politick,  &c." — and  the  inhabitants  of  every  town  are  "  in- 
vested with  all  the  powers,  rights  and  privileges  which  any  town 
in  the  state  hold  and  enjoy ;  and  these  are  such,  as  the  constitu- 
tion and  the  general  laws,  common  and  statute,  confer.  A  member 
of  a  town  corporation  cannot  be  said,  in  the  usual  sense  of  the  term, 

(10)  1  Wo.  474.— 1  Blac.  475. 

(11)  1  Wo.  473.— 1  Blac.  470. 
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to  accept  the  charter.  He  may  withdraw  from  the  corporate  body, 
by  removing  from  the  limits,  when  he  pleases  and  without  its  con- 
sent. He  cannot  be  amoved  or  disfranchised  for  any  cause.  These 
may  properly  be  called  publick  corporations;  because  they  are 
created  exclusively  for  public  purposes — their  objects  common  to 
all ;  and  not  for  the  advantage  of  any  particular  citizen  or  citizens; 
and  are  all  governed  by  the  same  general  laws(12).  They  are 
essential  component  parts  of  the  state,  and  aggregately  taken  are 
the  state.  Counties,  parishes,  and  school  districts  are  of  the  same 
general  nature  as  towns,  but  more  limited  in  their  objects. 

Bat  we  have  civil  corporations,  which  bear  a  closer  resemblance 
to  those  existing  at  common  law,  than  the  corporate  bodies  (if 
they  may  be  so  called)  which  have  been  just  mentioned.  I  allude 
to  our  corporations  for  carrying  on  the  business  of  banking — insur- 
ance— for  making  canals — turnpike  roads — erecting  bridges,  &c. 
These  are  created  for  special  purposes,  which  are* supposed  to  be 
beneficial  to  the  state,  and  advantageous  to  the  individual  mem- 
bers, but  which  no  way  relate  to  the  general  rights  or  duties  of 
citizens ;  or  to  the  civil  government  of  the  state.  In  the  case  of 
a  bank,  for  example,  the  members  agree  to  raise  from  their  private 
property  a  joint  stock — they  procure  an  act  of  incorporation, 
to  enable  them  to  manage  this  property  more  beneficially  than 
could  otherwise  be  done.  When  incorporated,  the  owners  of  this 
stock  acquire  new  and  distinct  powers  and  privileges,  in  relation 
to  this  object : — these  privileges  are  special,  peculiar  to  the  mem- 
bers, different  from  those  enjoyed  by  the  other  citizens. — As  the 
stock  after  the  association  and  before  the  incorporation  was  private 
property,  so  it  remains  private  property  after  the  incorporation ; 
and  the  franchise  or  privilege  of  managing  it  as  a  corporate  body, 
is  peculiar  to  the  stockholders,  and  of  course  is  private  property. 
This  is  therefore  in  every  sense  a  private  civil  corporation. 
The  corporation  can  claim  and  exercise  this  corporate  franchise 
against  the  state,  and  that,  on  the  score  of  compact,  as  long  as  it 
performs  the  conditions  on  which  it  was  granted : — and  it  is  the 
province  of  the  courts  of  justice  to  judge  between  the  corporation 
and  the  state,  whether,  these  conditions  have  been  performed  or 
broken.  The  corporate  property  and  the  members  of  the  corpora- 
tion will  of  course  be  subject  to  the  legislative,  executive  and 
judicial  controul  of  the  state  as  to  every  thing  not  relinquished  by 
the  state ;  or  granted  to  the  corporation  by  the  charter.  The 
legislature  cannot  infringe  the  grant  they  have  made ;  they  can- 
not re-create  or  organize  anew  the  corporation,  at  their  pleasure. 

It  may  sometimes  be  a  matter  of  difficulty  to  determine,  how 
far  the  power  of  legislation  may  be  extended  in  such  cases.  But 
it  may  be  safely  affirmed  in  general  terms,  that  it  cannot  touch 
private  corporate  property  or  corporate  rights,  any  more  than  it 
could  the  private  property,  or  private  rights  of  a  natural  person  ; 

(12)  2  D.  &  E.  352.-4  D.  &  E.  244. 
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the  corporation  is  a  subject  of  the  state,  but  it  is  an  individual, 
and  its  property  is  the  property  of-  an  individual,  though  an  arti- 
ficial one. 

Eleemosynary  corporations  are  such  as  are  constituted  for  the 
perpetual  distribution  of  the  free  alms,  or  bounty  of  the  founder 
of  them,  to  such  persons  as  he  has  directed(13).  Of  this  kind  are 
hospitals  for  the  poor,  sick,  and  impotent ;  and  colleges  or  free 
schools  for  the  promotion  of  piety  and  learning  and  imparting 
assistance  to  learned  men,  by  means  of  funds,  provided  and  de- 
voted to  these  objects,  by  beneficent  individuals  or  publick  bodies. 
The  very  essence — sine  qua  non— of  eleemosynary  corporations  is 
property  dedicated  to  charitable  uses. 

A  corporation  without  any  funds  can  hardly  be  called  *an  elee- 
mosynary corporation  ;  because  there  are  no  alms — free  bounty — 
to  be  distributed. 

When  a  numljer  of  individuals  create  a  fund  out  of  their  private 
property  to  carry  on  any  business  for  their  advantage  ;  and  procure 
an  act  of  incorporation,  the  better  to  effectuate  the  object  in  view, 
this  is  not  an  eleemosynary,  but  a  civil  corporation.  But  if  the 
same  individuals  should  devote  this  fund  to  a  charitable  use,  to 
heal  the  sick,  educate  the  ignorant,  or  to  improve  the  moral  condition 
of  their  fellow  men,  and  obtain  an  act,  or  charter,  erecting  them 
into  an  hospital,  or  free  school ;  this  would  be  a  charitable  insti- 
tution, and  the  owners  would,  by  the  incorporation,  acquire  a  new 
faculty,  or  power  for  the  management,  and  application  of  this 
property  to  the  use  designated  by  them.  Their  right,  as  individ- 
uals, to  the  property  thus  dedicated  would  cease,  and  become 
vested  in  the  same  pei-sons  in  their  new  character.  The  effect  of 
the  incorporation  would  be,  to  unite  several  wills  into  one  will ; 
and  several  persons  into  one  artificial  person,  capable  in  law  to 
hold,  manage  and  apply  this  fund.  So  far  the  operation  is  the 
same  in  this,  as  in  the  case  of  a  civil  corporation.  The  difference 
is  in  the  circumstance  of  the  appropriation  of  this  property  to 
charitable  uses — Ihis  appropriation  is  made  by  the  individuals  and 
not  by  the  artificial  person  ;  so  that  the  latter  merely  takes  and 
holds,  in  an  artificial  capacity,  what  they  before  held,  as  natural 
persons,  and  to  the  same  uses.  Formerly,  as  individuals,  they  held 
the  property  dedicated  to  charitable  uses ; — now,  they,  in  their 
corporate  character,  hold  it  to  the  same  uses,  and  the  law  will 
enforce  the  perpetual  execution  of  the  uses. 

The  utility  of  the  corporate  character  is  manifest.  It  is  the 
means  of  perpetuating  the  appropriation,  and  of  consolidating  sev- 
eral wills  into  one.  This  creature  of  the  law  was  provided,  not  for 
creating  property,  or  devoting  it  to  charity ;  but  of  enabling  indi- 
viduals to  live  forever,  and  to  be  always  of  the  same  charitable 
mind.  The  powers  conferred  by  the  charter,  or  tacitly  annexed  by 
law,  are  just  such  as  are  wanted.     They  are  to  it,  what  the  consti- 

13  1  Blac.  471. 
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tution  of  the  state  is,  to  those  who  administer  the  government ; — 
or  as  Blackstone  expresses  it,  they  are  to  the  artificial  being,  what 
the  laws  of  nature  are  to  natural  per8on8(14).  This  artificial 
person  makes  by-laws  and  statutes  for  its  government,  and  the 
management  of  its  affairs,  which  is  the  exercise  of  its  political 
reason ;  and  such  by-laws  are  to  this  little  republick,  what  the 
general  laws  of  the  state  are  to  the  great  body  of  the  people. 
When  this  artificial  person  is  created  it  is  at  once  clothed  with 
rights,  and  liable  to  the  performance  of  duties.  As  it  is  theicrea- 
ture  of  the  law  it  is  of  course  subject  to  the  law,  and  has  rights 
which  it  can  claim,  and  has  duties  to  perform,  all  which  may 
be  enforced  at  law.  It  can  claim  the  same  protection  for  its 
rights  which  natural  persons  can,  and  in  the  same  manner  may  be 
compelled  to  perform  its  duties.  The  principal  of  these  duties  is 
that  of  answering  the  end  of  its  creation;— of  forever  holding, 
managing,  and  faithfully  applying  its  property  to  the  charitable 
uses  declared  by  the  donors(15). 

In  the  case  of  civil  corporations  they  are  visitable  by  the  judicial 
courts ;  that  is,  subject  to  the  general  and  common  laws  of  the 
land.  There  is  no  private  person  who  can  justly  claim  the  right 
to  correct  their  misbehavior,  and  decide  their  controversies(16). 
This  arises  from  the  nature  of  this  kind  of  corporations.  But  the 
case  is  different,  as  it  regards  corporations  of  the  eleemosynary 
kind.  The  real  founder  of  these  is  he  or  they  who  provide  the 
revenues  to  be  dispensed  in  charity (17). 

In  early  times  the  objects  of  the  charity  were  generally  incor- 
porated. An  individual  gave  property  enough  to  maintain  a 
certain  number  of  instructers  and  students,  and  to  procure  the 
buildings,  books  and  accommodations  necessary  for  the  purpose  of 
education.  Without  an  incorporation  it  is  obvious,  that  the  insti- 
tution could  hardly  be  expected  to  outlive  the  generous  individual 
who  bestowed  the  property.  There  mjiist  be  laws  and  regulations 
too,  adapted  to  this  little  community.  The  corporation  may  be 
capable  in  law  of  holding  the  funds ;  but  there  must  be  persons  to 
manage  and  distribute  them,  and  to  interpret  and  execute  the  laws 
of  the  institution.  As  long  as  the  donot  or  founder  lives,  he  is 
himself  the  most  proper  person  for  these  purposes:  and  accord- 
ingly, though  the  legal  property  was  by  his  consent  transferred  to 
the  coi'porate  body ;  yet  the  law  vested  these  powers  in  him ;  or 
rather  he  is  supposed  not  to  have  parted  with  these  powers  by  the 
donation  to  a  charitable  use.  They  remain  in  him.  He  has  of 
"common  right"  the  very 'reasonable  power  to  see  that  the  prop- 
erty is  rightly  employed(18)  and  he  may  transfer  this  right  to 
another.     Accordingly,  if  he  name  another  person,  for  these  pur- 


(14)  1 : 

(15)  1 


Blac.  468. 
Blac.  479. 

(16)  1  Blac.  481.— 1  Ld.  Ray.  8. 

(17)  2  D.  &  E.  352. 

(18)  1  Blac.  482. 
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poses,  the  law  adopts  his  nomination : — if  he  omit  to  name  one,  the 
law  considers  these  powers  as  vested  in  the  heirs  of  the  founder,  as 
those,  to  whom  the  legal  property  might  otherwise  have  descended. 
The  master,  fellows  and  scholars  have  the  legal  property  and  are 
to  enjoy  the  bounty ;  but  the  donor,  his  nominee,  or  heir,  have  the 
government  and  controul  of  the  institution.  Without  the  exertion, 
and  constant  activity  of  such  a  power, — the  power  of  visitation — 
the  charity,  we  may  be  sure,  would  soon  come  to  an  end.  The 
masttr,  fellows,  and  scholars  are  unfit  depositaries  of  this  power. 
What  security  would  there  be  that  their  duties  would  be  per- 
formed? An  interested  majority  might  oppress  the  minority. — 
The  revenues  might  be  misapplied  or  unjustly  divided  and  distrib- 
uted, (19)  the  instructers  might  exact  too  much  obedience,  while 
the  scholars  might  be  disposed  to  yield  too  little.  Statutes,  rules, 
and  regulations,  will  often  be  wanted :  who  shall  make  and  enforce 
them  ? 

These  considerations,  and  such  as  these,  satisfactorily  account 
for  the  office  of  visitor,  and  show,  that  the  right  of  visitation  was 
created  of  necestsiti/  by  the  common  law(20).  It  requires  but  little 
knowledge  of  the  human  heart  to  perceive,  how  admirably  this 
provision  is  calculated  to  enlarge  the  number  of  charities,  and 
to  secure  their  faithful,  and  judicious  application.  Nothing  can  be 
more  flattering  to  the  pride  of  those,  who  are  rich  enough  to  give, 
than  this  dominion  retained  over  the  thing  bestowed.  Every  good 
mind  must  be  gratified  with  this  posthumous  power  as  it  were,  of 
dispensing  alms  to  the  deserving,  and  protecting  it,  in  all  time  to 
come,  from  abuses. 

We  have  seen  the  origin  of  visitatorial  power  and  the  necessity  for 
a  visitor.  His  powers  and  duties  are  well  stated  in  the  celebrated 
case  of  Philips  and  Bury(21).  The  visitatorial  power  is  a  necessary 
one,  springing  from  the  endowment — the  property,  which  the 
founder  had  in  the  lands  assigned  to  support  the  charity.  "  The 
charity  is  a  creature  of  the  founders,  and  he  may  order  and  dispose 
of  his  own  as  he  pleases." — **  Ever}'  man  is  the  master  of  his  own 
charity,  to  appoint  and  qualify  it  as  he  pleaseth."  He  makes  the 
constitution  for  his  college,  and  *'  the  members  must  submit  to 
such  laws,  as  he  is  pleased  to  give  them." — ''  They  must  be  con- 
tented to  enjoy  the  charity,  in  the»same  manner,  they  received 
it  from  the  founder.  They  who  take  the  bounty,  must  submit  to 
his  constitution  and  laws,"  which  are  his  terms  and  conditions. 
The  founder  is  pation  and  visitor  of  course :  after-visitors  by  his 
appointment,  or  by  appointment  of  the  law,  can  do  every  thing 
which  the  founder  could  do,  except  that  of  altering  the  consti- 
tution. It  is  their  duty  in  every  instance,  to  effectuate  the  inten- 
tion of  the  founder,  so  far  as  they  can  collect  it  from  the  statutes, 

19)  2  D.  «fe  E.  852. 

20)  1  Blac.  483.— 1  Ld.  Ray.  8.-2  D.  &  E.  353. 

21)  1  Ld.  Ray.  5.^  Mod.  106.— 2  D.  &  E.  346. 
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and  from  the  nature  of  the  institution.  They  may  make  statutes, 
and  rules  for  the  government  of  the  college, — ^not  repugnant  to 
those  of  the  founder  or  the  law  of  the  land.  The  king  cannot  make 
statutes,  on  a  private  foundation,  without  the  donors  consent.  The 
visitor  has  authority  at  all  times  to  hear  the  complaints,  and 
redress  the  grievances  of  the  members  of  the  college,  according  to 
its  constitution  and  statutes.  He  is  bound  to  enquire  into  the 
state  of  the  college  and  all  its  affairs,  and  to  inspect  and  regulate 
the  conduct  of  those,  who  partake  of  the  charity,  or  who  have 
any  agency  in  managing  its  concerns.  His  powers,  though  great, 
are  deemed  "most  useful  and  convenient  for  colleges  and  learned 
societies  "(22) — they  are  inherent  in  the  private  donor  or  founder. 
— "  Of  common  right "  they  belong  to  him,  his  heirs  or  appointee 
(23).  We  shall  have  occasion  to  mention  hereafter  the  controul 
exercised  by  courts  over  the  government  of  a  college  and  its 
revenues. 

Where  the  king  founds  a  college,  this  right  of  visitation  very 
properly  belongs  to  him (24).  Our  legislature  are  not  satisfied 
witn  this,  but  claim  the  right  to  visit  institutions  founded  by  oth- 
ers. But,  by  merely  granting  the  charter  to  a  corporation  founded 
by  private  persons,  the  king  acquires  no  right  as  founder;  nor 
are  any  of  the  founder's  rights  impaired.  The  ''  fundatio  incip- 
iens,"  or  the  incorporation  gives  no  controul  over  the  institution 
after  it  is  erected.  It  is  the  endowment  which  confers  the  right  of 
visitation (25).  "Patronage  and  visitation  are  necessary  conse- 
quences one  upon  another  "(26).  "It  is  the  donor  which  creates 
the  charitable  foundation  "(27). 

But  all  eleemosynary  corporations  are  not  constituted,  in  Eng- 
land, precisely  in  the  manner  which  has  been  stated.  Instead  of 
incorporating  the  objects  of  the  charity — the  persons  who  are  to 
receive  the  benefit  of  it — trustees  are  sometimes  incorporated,  who 
are  to  dispose  of  it  according  to  the  will  of  the  founder ;  that  is, 
for  the  uses  he  has  declared (28). 

At  the  first  settlement  of  this  country,  few  individuals  were  rich 
enough  to  found  a  college  or  any  other  charitable  institution, 
alone : — And  the  law  of  visitation  by  the  heir  of  the  founder  did 
not  suit  our  law  of  descent.  Accordingly,  in  our  corporations  of 
the  eleemosynary  kind,  trustees  are  incorporated,  and  to  them  is 
committed  both  the  funds  and  the  visitatorial  power.  These  trus- 
tees, by  whatever  name  they  are  called,  are  generally  the  princi- 
pal, and  most  respectable  donors.     It  never  occurred  to  our  wise 

4  D.  &  E.  29.3.-2  Vez.  Jr.  610. 

2  D.  &  E.  329.  346.  358.— 1  Vez.  Senr.  462.  475.-2  G.  Bac.  29.  310.— 

Co.  Litt.  96.  §  i:i6.— 2  Vez.  Jr.  42.  620-5.-1  Cranch  165.  6.— 1  Blac. 

484.  n.  14.-2  P.  W'ms.  325.^  D.  &  E.  23;^. 
24)  1  Blac.  482. 
'25)  1  Blac.  481. 

26)  2  D.  &  E.  352. 

27)  1  Vez,  Senr.  472.  by  Lord  Hardwicke. 

28)  1  Vez.  Senr.  472.-2  D.  &  E.  352.  8.-10  Co.  28. 
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men  oi  former  days^  that  the  best  way  of  promoting  any  charitable 
design,  was  to  give  the  funds  to  the  piiblick ; — or  to  deny  to  these 
corporations  the  power  of  perpetuating  themselves.  It  is  believed 
that  the  colleges,  academies,  free  schools,  hospitals,  asylums,  the 
theological  institution  at  Andover,  and  charitable  institutions  gen- 
erally in  New-England,  and  in  the  other  states  of  the  union  have 
been  endowed  and  incorporated  in  the  way  just  mentioned.  When 
the  government,  or  official  men  of  high  standing,  are  pleased  to 
enrol  themselves  among  the  benefactors,  some  high  and  permanent 
officer  or  officers  of  the  government  are  constituted  members  ex- 
officio. 

From  the  nature  of  a  charity  constituted  in  this  way  it  is  mani- 
fest, that  a  visitor,  as  distinct  from  the  trustees  or  governors,  is 
not  wanted : — "A  visitor  does  not  in  such  case  arise  by  implication, 
but  the  trustees  have  that  power"  (29). — It  would  savor  of  absurd- 
ity to  give  one  man,  under  the  name  of  visitor  or  overseer,  the  con- 
troul  over  ten  men,  as  capable  of  executing  the  trust,  and  as  disin- 
terested as  himself.  And  if  he  has  no  such  power,  his  office  would 
be  somewhat  like  that  of  the  old  overseers  of  a  will,  whose  only 
power  was  to  hold  the  candle  while  the  executors  counted  the 
money.  In  the  charter  of  Andover  Academy,  and  it  is  believed 
some  others  of  our  institutions,  the  trustees  are  called  **  visitors," 
and  "sole  visitors."  But  whether  so  called  or  not,  it  is  very 
apparent,  that  the  whole  ppwer  of  visitation  is  vested  in  them : 
they  are  visitors,  governours,  and  overseers  of  the  charity,  as  well 
as  the  legal  owners  of  the  funds: — appointed  by  the  founders  and 
donors  as  their  perpetual  representatives,  to  protect  the  interests 
of  the  charity.  The  law  confers  on  them  full  power  for  so  doing: — 
And  the  same  law,  as  we  shall  see,  furnishes  the  most  effectual 
means  of  correcting  any  abuses  of  the  trust.  This  mode  of  consti- 
tuting an  eleemosynary  corporation  does  not  vary  its  nature.  In 
the  other  mode,  the  objects  of  the  foundera  bounty  hold  the  prop- 
erty; and  the  visitor  has  the  perpetual  power  of  governing  it. 
Both  the  corporate  property,  and  the  power  of  governing  the  insti- 
tution are  private  ;  because  the  property  designated  to  the  charity 
was  private.  In  this,  the  trustees  have  united  in  them,  the  prop- 
erty and  the  power  of  visitation,  subject  as  to  the  former,  in  a  par- 
ticular manner,  to  the  controul  of  the  judicial  courts: — and  the 
visitatorial  power  is  transferred  to  the  trustees  by  the  founders  or 
donors  themselves,  as  effectually,  as  if  done  by  deed.  These  do- 
nors also,  in  the  charter  which  they  procure,  make  such  constitution 
for  the  charity,  as,  in  the  plenitude  of  their  power,  they  think 
meet: — "the  king  makes  the  corporation,  but  the  founder  has 
power  to  dispose  and  order  it  as  he  thinks  fit: "  (30) — and  the 
will  of  the  donor  is  a  fundamental  law  to  the  trustees.  If  they 
deviate  from  it,  they  violate  their  trust ;  and  the  procedure  may 

(29)  1  Vez.  Senr.  472.— 10  Co.  23. 

(30)  C.  J.  Holt,  12  Mod.  232. 
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be  corrected,  and  where  wilful,  the  trustees  punished.  So,  any 
after-donor  may  give  on  such  terms  and  conditions  as  he  chooses  : 
and  by  these,  the  trustees  are  bound,  if  they  accept  the  donation. 

In  all  this  good,  I  had  almost  said  divine,  work  of  charity,  it 
may  be  thought  that  I  have  taken  too  little  notice  of  the  king  as 
acting  for  the  nation.  I  do  consider  the  real  efficient  parties  to 
be,  first  of  all,  the  founder  or  donors ;  then,  in  a  case  like  this,  the 
objects  of  their  bounty — the  persons  to  be  educated  as  they  come 
in  succession  on  the  stage.  I  consider  the  incorporation  of  trus- 
tees, as  giving  to  them  the  legal  and  equitable  property  in  the 
funds  destined  to  the  charity ;  and  the  charter  as  affording  the 
most  perfect  evidence  of  the  mind  and  will  of  the  donor,  that  they 
should  during  life,  that  is  forever,  possess  and  exercise  all  his 
rights  and  powers  as  founder  and  visitor.  At  the  same  time  I 
admit  there  must  be  another  party,  in  the  transaction ;  and  that 
there  can  be  no  incorporation  without  the  consent  of  the  king  or 
supreme  power  of  the  state.  He  may,  if  he  pleases,  leave  indi- 
viduals to  administer  their  own  charitable  funds  in  their  own  way, 
with  no  other  means  of  continuing  the  property,  than  by  endless 
conveyances  from  one  to  another  ;  and  no  other  power,  of  govern- 
ment over  the  institution,  than  what  reason  and  a  sense  of  moral 
obligation  may  supply. — If  it  were  an  object  to  discourage  educa- 
tion, a  disposition  sometimes  imputed  to  kings,  he  would  undoubt- 
edly take  this  course.  I  admit  also  that  he  has  the  power,  and 
that  it  is  his  duty  when  applied  to  for  a  charter,  to  judge  of  the 
utility  of  the  particular  design  in  hand,  and  to  make  the  best  bar- 
gain he  can  with  the  charitable  donors  respecting  the  establish- 
ment.— Undoubtedly  the  terras  of  the  charter  are  matter  of  com- 
pact between  these  parties: — the  general  views  of  both  must  be 
the  same,  but  each  may  judge  for  itself,  as  to  the  details. 

In  ancient  times,  these  charters  were  very  laconic,  as  much  so, 
as  the  acts  incorporating  some  of  our  towns.*  The  law  conferred 
the  necessary  powers  and  capacities.  But  in  later  times,  the  char- 
ter, or  act  of  incorporation  usually  contains  the  fundamental  laws, 
that  is,  the  constitution  of  the  body,  and  such  special  provisions  as 
are  thought  necessary  by  the  donor,  and  approved  by  the  king,  to 
effectuate  the  ends  proposed.  The  law  which  has  a  remedy  for 
every  real  grievance,  provides  that  in  case  the  king  should  be 
betrayed  into  an  improper  grant, — one  hurtful  instead  of  beneficial 
to  the  publick  or  nation,  the  charter  may,  when  so  adjudged  in 
due  course  of  law,  be  repealed. 

I  have  been  thus  particular,  in  stating  my  ideas  of  the  nature  of 
publick  and  private  civil  corporations,  and  the  nature  of  charitable 
institutions  in  general,  and  of  the  rights  and  powers  of  the  founder 
and  of  visitors  in  particular,  from  a  belief,  that  it  is  all  important 
to  a  correct  decision  of  this  cause : — without  this  we  shall  never 

♦**That  Tremontaine  be  called  Boston:" — And,  that  **Winnicunnet  be 
called  Hampton,"  <&c. 
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come  to  a  correct  result.  I  could  refer  the  court  to  many  cases 
and  passages  in  the  books  which  treat  of  corporations  but  have 
thought  it  unnecessary,  believing  the  current  of  authorities  to  be 
strong,  in  favour  of  the  view  I  have  endeavoured  to  present  of  the 
subject. 

Let  us  now  examine  the  constitution  of  Dartmouth  College. 

Its  original  funds  arose  altogether  from  the  donations  of  individ- 
uals: principally  obtained  through  the  agency  of  Dr.  Eleazer 
Wheelock.  In  no  sense,  and  in  no  way  can  it  be  said,  that  they 
originated  with  the  king  or  the  publick.  Not  a  cent  of  money,  or 
an  acre  of  land  was  given  by  the  province  or  any  publick  body, 
till  long  after  the  college  went  into  operation.  Who,  that  has  the 
smallest  acquaintance  with  the  law  of  eleemosynary  corporations, 
can  read  the  charter  and  not  perceive,  that  this  corporation  was 
considered  by  its  f ramers,  as  eleemosynary  ? 

It  speaks  of  the  funds  as  private  from  beginning  to  end ; — Dr. 
Eleazer  Wheelock  as  the  agent  in  procuring  them  ; — ^treats  him  as 
the  founder ; — as  requesting  the  charter; — suggesting  its  various  pro- 
visions and  nominating  the  trustees : — who  can  read  it  and  then  say, 
that  this  was  not  just  what  he  would  have  it  to  be.  It  is  just 
what  the  law  says  it  ought  to  be ;  the  creature  of  the  founder  or 
donors. 

I  have  already  said,  and  I  repeat  it,  that  in  my  poor  judgment, 
it  is  an  excellent  one,  and  does  great  honour  to  the  head  and  heart 
of  its  author. 

The  college  was  erected,  and  the  trustees  made  a  body  politick 
with  certain  powers  and  privileges,  particularly  that  of  perpetuat- 
ing themselves,  to  effectuate  the  charitable  design  of  its  donors. 
The  incorporation,  and,  in  this  fornix  was  a  mean  to  that  end. 

Throughout  the  whole  charter  the  corporation  is  treated  as  a 
private  one,  and  as  a  party  grantee,  standing  in  the  place  and  stead 
of  the  donors.  In  what  part  of  this  instrument  do  we  find  any  evi- 
dence of  a  transfer  of  the  property  to  the  king  or  the  publick?  It 
seems  not  a  little  absurd  to  talk  of  the  grant  of  the  privilege  and 
power  of  managing  the  property,  and  governing  the  institution 
granted  by  the  king  to  certain  persons,  having  the  power  to  per- 
petuate themselves,  as  powers  and  privileges  granted,  in  any  sense, 
to  the  king  or  the  public.  Suppose  it  had  been  intimated  at  the 
time  of  granting  the  charter  that  its  effect  and  operation  would  be, 
to  pass  the  property,  and  place  it  beyond  the  controul  of  the 
corporation: — that  the  king  or  his  successors,  even  the  republick,  if 
its  existence  had  been  then  foreseen,  might,  whenever  they  chose, 
become  the  governours  of  the  institution,  instead  of  Dr.  Eleazer 
Wheelock,  and  the  rest  of  the  trustees?  there  might  indeed  have 
been  a  college  created — on  paper ;  but  it  would  have  been  like  your 
university  with  its  eighteen  professorships,  without  professors — 
with  its  many  colleges,  its  institutes  and  fellows,  without  funds, 
and  without  that  confidence  which,  is  able  to  procure  them; — 
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which  has  no  patron  (for  the  legislature  bestow  nothing  but  the 
improved  charter)  except  its  late  President,  who  will  trust  no  legis- 
lature but  the  present.  The  king  might  have  incorporated  a 
college; — But  he  must  have  been  the  patron  himself.  Dr.  £► 
Wheelock  never  would  have  parted  with  his  funds  on  any  such 
terms. 

This  charter  gives  the  donors  all  the  security,  which  a  charter 
can  give,  that  they  shall  have  the  administration  of  these  funds 
forever.  They  are  vested  in  trustees  "to  be  expended  in  the 
education  and  instruction  of  youth  of  the  Indian  tribes,  in  this  land^ 
and  also  of  English  youth,  and  any  others."  All  the  powers, 
franchises,  and  immunities  usually  bestowed  on  colleges  are  granted^ 
and  in  terms  irrevocably  granted,  to  the  trustees,  named  in  the 
instrument. 

The  law  then  of  eleemosynary  corporations,  so  constituted  in 
England,  or  in  this  country,  the  common  law  is  the  law  of  this 
corporation.  Whatever  any  charitable  institution  can  claim  to 
hold,  as  to  their  property,  offices,  and  corporate  franchises  against 
the  king,  the  state,  and  all  the  world,  this  corporation  can  claim 
and  hold.  We  are  now  in  a  court  of  law :  and  I  need  not  say,  that 
I  speak  of  our  legal  rights.  What  arbitrary  power  can  do,  or 
attempt  to  do,  is  not  the  question :  but  can  the  legislature,  by  a 
legislative  act  change  the  constitution  of  this  seminary,  and  new 
model  it  at  their  pleasure  ?  I  contend  they  have  no  such  power  : 
because  this  is  private  property,  both  as  it  respects  the  funds,  and 
the  corporate  franchises.  Our  opponents  contend  that  this  is,  what 
they  are  pleased  to  call  a  publick  corporation^  created  exclusively 
for  the  publick  interest ;  and  to  make  sure  work  of  it,  that  even  if 
the  corporation  be  a  private  one^  the  legislature  had  the  right 
of  making  the  alterations  they  have  made.  I  do  not  understand 
the  defendant's  counsel  as  denying  that  there  are  in  this  country 
eleemosynary  corporations.  Nothing  can  be  clearer  than  that 
Dartmouth  College  was  of  that  description. 

There  are  two  respects,  indeed  in  which  charitable  corporations 
may,  in  a  certain  sense,  be  considered  as  publick  or  private.  1. 
The  property  may  arise,  and  the  endowment  be  made,  by  the 
king,  in  which  case  it  is  an  institution  of  ''royal  foundation."  If 
the  state  found  a  college  and  endow  it  out  of  state  property,  this 
would,  in  respect  of  the  foundation,  be  "  a  publick  institution." 
And  we  freely  admit,  that  where  the  state  are  the  patrons  of  a 
college,  they  may  justly  claim  the  superintendence  and  govern- 
ment of  it.  Where  the  endowment  is  by  an  individual  or  indi- 
viduals, in  the  same  sense  the  institution  is  a  private  one.  It  will 
not  be  pretended  that  Dartmouth  College,  in  this  sense,  is  a 
publick  institution.  Though  the  state  have  given  lands  they  were 
not  the  real  founders.  They  were  not  the  first  benefactors,  who, 
and  who  only,  are  considered  as  founders.  These  grants  imply 
that  the  college  was  founded ;  and  they  are  made  on  such  terms 
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and  conditions  as  the  state  thought  fit.  2.  One  chanty  may 
be  distinguished  from  another  on  account  of  its  extensiveness. 
When  the  objects  of  the  charity  are,  or  may  be,  many,  it  is  in  this 
sense  publick; — when  one  only,  or  a  small  number,  private.  In 
this  sense  I  agree  this  was  a  publick  charity.  Many  were  intended 
to  be  benefited,  and  many  have  been  educated  in  this  respectable 
seminary.  Perhaps  no  college  has  done  more  good,  with  so  small 
means. 

The  number  of  the  objects  of  the  charity  may  affect  the  remedy 
to  enforce  the  execution  of  a  trust;  but  we  deny  that  it  all 
affects  the  right  of  patronage; — the  rights  and  powers  of  the 
founder  or  donors ;  or  the  visitatorial  power.  Property  given  in  trust 
for  an  individual,  or  a  small  number  of  persons,  is  usually  given  to 
private  trustees,  who  never  become  incorporated.  They  hold  and 
manage  it  as  private  persons:  and  chancery  compels  the  execution 
of  the  trust.  When  property  irf  given  to  uses,  it  passes  to  cestXii 
que  use.  There  may  be  cases  in  this  country,  where  the  same 
thing  would  take  place,  in  the  case  of  property  given  in  trust. 
There  are  also  cases,  where  chancery  compels  a  conveyance  of 
the  legal  estate  to  cestui  que  trust.  But  where  the  objects  of  the 
charity  are  not  designated  by  the  donor,  devisor,  or  testator,  but 
are  to  be  selected  by  the  trustees,  at  their  discretion,  chancery  does 
not  take  the  legal  or  equitable  property  from  the  trustee;  but, 
leaving  them  in  the  exercise  of  the  power  and  discretion  bestowed, 
and  confided  in  them,  by  the  donor,  &c.  superintends  the  execution 
of  the  trust— corrects  all  abuses,  and  sees  that  the  beneficial  uses 
are  not  disappointed. 

But  it  is  proper  that  we  should  confine  our  attention  at  present 
to  the  cases  of  charities  incorporated.  In  the  sense  of  "exten- 
siveness  "  most  eleemosynary  corporations,  and  all  colleges,  whether 
the  endowment  were  by  the  publick,  or  by  private  persons,  are 
publick.  The  objects  are  many,  and  to  be  selected  by  the  cor- 
poration, its  governours  or  visitors.  It  is  to  be  managed  in  an 
institution  or  society; — small,  when  compared  with  the  whole 
state,  btJt  large  when  compared  with  the  objects  of  limited  and 
special  trusts,  created  in  deeds,  wills,  &c.  and  where  executors, 
or  particular  persons,  are  to  execute  them.  It  is  manifest  that  such 
institutions,  as  colleges,  must  be  managed  by  some  disinterested 
and  discreet  person  or  pei-sons.  Hence  originated  corporations — 
the  powers  of  founders,  donors — the  oflBce  and  duty  of  visitor,  &c. 
Now  where  are  the  cases,  authorities  or  even  dicta  to  be  found, 
showing,  that  the  "  extensiveness '*  of  the  charity  affects  the  right 
of  donors,  founders,  or  trustees  supplying  their  places? — that  if  the 
charity  is  extensive,  the  right  of  patronage  is  lost ;  the  king  is 
patron,  and  may  govern  the  institution,  and  visit  it  as  a  private 
founder  does,  and  new-model  its  constitution  at  his  pleasure? 
Where  do  we  find  a  division  of  eleemosynary  corporations  into 
publick  and  private,  and  a  different  law  for  each?  It  seems  incum- 
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bent  on  our  opponents  to  produce  such  authorities.  The  thing  does 
not  seem  reasonable  in  itself.  The  munificent  friend  of  learning- 
who  bestows  property  enough  to  educate  one  hundred  ingenious 
young  men,  destitute  of  the  means  of  education,  seems  to  have 
as  much  right,  to  say  the  least  of  it,  to  govern  them,  and  superin- 
tend their  education,  as  he  who  provides  for  the  education  of 
ten  only.     No  such  line  is  drawn  in  any  case. 

The  opinion  of  lord  Hardwicke,  in  the  attorney  general  against 
Pierce(31),  is  supposed  to  militate  with  this  doctrine.  The  ques- 
tion was,  on  the  construction  of  a  will,  in  which  the  testatrix 
bequeathed  a  certain  suni  to  each  of  the  publick  charities,  men- 
tioned in  the  will  of  Mrs.  S.  of  which  she  was  executri.x.  Several 
charities  of  a  public  nature  were  given  in  Mrs.  S.'s  will.  What  did 
the  testatrix  in  the  last  will  mean  by  publick  charities,  was  the 
question.  Lord  Hardwicke  was  of  opinion  the  word  "publick  was 
used  by  way  of  description.  The  extensiveness  of  the  charity 
makes  it  publick."  "  A  devise  to  the  poor  of  a  parish  is  a  publick 
charity.  Where  the  trustees  have  a  discretion  to  choose  out  the 
objects,  though  each  particular  object  may  be  said  to  be  private, 
yet,  in  the  extensiveness  of  the  benefit  accruing  from  them,  they 
may  very  properly  be  called  publick  charities.  A  sum  to  be 
disposed  of  by  a  particular  person,  and  his  executors,  among  poor 
house-keepers,  is  a  public  charity.*'  In  the  same  sense^  I  admit 
that  Dartmouth  College  was  a  publick  charity  ; — not,  as  lord 
Hardwicke  observes,  that  the  charter  of  the  crown  has  made  it  so  ; 
for  that  only  makes  it  more  permanent,  than  it  otherwise  would  be* 
Certainly,  Dartmouth  College  is  uncommonly  extensive  in  its 
objects;  for  it  embraces  in  the  arms  of  its  charity, — "the  Ind- 
ians in  this  land,  English  youth,  and  others;" — and  extensive 
in  its  uses — the  spread  of  the  gospel,  as  well  as  the  education  of 
youth. 

But  what  will  our  opponents  do  with  lord  Hardwicke's  case,  of 
a  devise  to  the  poor  of  a  parish,  or  a  sum  to  bp  disposed  of  among 
poor  house-keepers  ? — These  are  publick  charities.  Does  the  ad- 
ministration of  these  belong  to  the  king  or  the  state? — and  can  the 
legislature  interfere  in  the  superintendence  and  management  of 
the  funds,  or  in  the  selection  of  the  objects  ?  The  same  remark 
would  apply  to  lands  given  to  a  town  for  the  use  of  the  ministry  or 
schools,  y  Can  the  legislature  change  the  trustees  without  the  con- 
sent of  the  town,  that  is,  of  those,  in  whom  the  donor  or  testator 
has  placed  both  the  funds  and  his  confidence?  Have  the  legisla- 
ture the  same  supervision  of  these  funds,  as  they  have  of  publick 
money,  publick  officers,  and  the  public  property  of  the  state  ? 

Philips  and  Bury  was  the  case  of  a  college.     It  was  founded  by 

a  private  person   (William  Stapleton).     The  rector  and  fellows 

were  made  a  body-politick ; — and  by  the  founder's  statutes,  the 

bishop  of  Exeter  and  his  successors  were  constituted  visitors.     The 

(31)  2  Atk.  87. 
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viBitor  deprived  the  rector.  The  latter  brought  an  ejectment  for  the 
rectory-house ; — «till  claiming  to  be  rector.  It  did  not  occur  to  the 
three  learned  judges  of  the  king's  bench,  who  held  that  the  king's 
courts  had,  in  that  case,  jurisdiction,  that  this  being  apublick  cor- 
poration, the  bishop  of  Exeter  had  no  jurisdiction : — that  the  prop- 
erty was  publick  property^  because  dedicated  to  a  very  extensive 
charitable  use ; — ^an  use  every  way  publick  ;  and  so  the  college  visit- 
able by  the  king  in  his  courts,  and  no  where  else.  This  would 
have  made  very  short  work  of  the  dispute,  between  the  visitor  and 
Dr.  Bury,  the  deprived  rector. 

C.  J.  Holt  and  the  House  of  Lords  wete  just  as  ignorant  of  thin 
doctrine— of  eleemosynary  corporations  devoted  to  pvhlick  ttsea^ 
being  publick  corporations^  and  so  subject  to  no  visitation,  but 
merely  to  the  common  law  of  the  land,  and  in  the  court  of  king's 
l)ench, — where,  and  where  only,  according  to  this  doctrine,  all  mis- 
behaviour of  colleges  must  be  enquired  into,  and  redressed,  and  all 
their  controversies  decided.  On  the  contrary,  they  held  "  that  the 
visitor's  authority  was  by  the  common  law" — "  the  founder  having 
reposed  in  him  so  entire  a  confidence  that  he  will  administer  jus- 
tice impartially" — ^and  in  the  government  of  the  institution  faith- 
fully execute  his  intentions — ''  that  his  determinations  are  final," 
and,  under  the  circumstances  of  that  case,  ^'  examinable  in  no  other 
court  whatsoever"  (32). 

C.  J.  Holt,  in  the  same  ca8e(38)  says,  that  corporations  consti- 
tuted for  private  charity  (and  he  applies  this  to  Exeter  College) 
are  entirely  private  and  wholly  subject  to  the  rules,  laws,  &c.  of 
the  founders    or  donors  "and  to  no  others." 

In  another  report  of  the  same  case(34),  the  language  is,  "  But 
private  and  particular  corporations  for  charity,  (applying  this  to 
the  same  college)  founded  and  endowed  by  private  persons,  are 
subject  to  the  government  of  those  who  erect  them  ;" — meaning 
here,  the  person  who  provides  the  revenues,  not  the  king,  who  gives 
the  charter.  All  the  cases  speak  of  colleges  founded  by  individ- 
uals, as  subject  to  private  visitation  ; — treat  the  property  as  private 
property ; — and  the  king,  as  having  no  superintendence,  or  con- 
troul,  except  that,  which  flows  from  the  exercise  of  judicial  power ; 
which  we  shall  have  occasion  to  consider  hereafter. 

It  has  been  stated  here,  and  elsewhere,  that  acts  of  incorporation, 
of  a  similar  nature  to  the  present,  have  been  frequently  amended, 
and  changed  by  the  legislature ; — for  example,  the  boundaries  of 
towns  altered, — towns  divided,  &c. 

If  I  am  correct  in  what  I  have  stated  of  the  nature  of  our 
towns  and  other  civil  corporations  for  government, — such  as  regard 
the  publick  policy  of  the  country, — the  administration  of  justice, 

(32)  1  Blac.  480.  3.— 1  L.  Ray.  5.-2  D.  <fe  E.  346.-2  Kyd  on  Corp.  179.— See 

also  2  D.  &  E.  290-345. 

(33)  1  L.  RaV.  8. 

(34)  2  D.  &  E.  352. 
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&c.(35)  the  argument  from  precedent  is  quite  inapplicable.  There 
is  no  analogy  between  those  and  eleemosynary  corporations.  As 
it  respects  counties,  towns,  parishes,  and  smaller  divisions,  *why 
should  not  the  legislature  regulate  their  limits,  and  alter  them  as 
occasion  may  require ;  just  as  they  arrange  the  militia  into  divi- 
sions, brigades,  regiments?  &c.  The  one  arrangement  is  made,  for 
the  more  convenient  performance  of  some  of  the  duties,  which  citi- 
zens owe  the  state ;  and  the  other  division,  for  the  more  conven- 
ient performance  of  other  similar  duties.  **  These  sorts  of  corpora- 
tions," says  C.  J.  Holt(86),  "are  subject  to  no  founder,  or  visitor, 
or  particular  statutes,  but  to  the  general  and  common  laws  of  the 
realm,  and  by  them  they  have  their  maintenance  and  support." 
So  Mr.  Justice  Story  in  Terret  vs.  rayZor(37)' "the  legislature 
may,  under  proper  limitations,  have  a  right  to  change,  modify,  en- 
large or  restrain  them"  (speaking  of  corporations  which  exist  only 
for  publick  purposes  such  as  counties,  towns,  &c.)  "  securing,  how- 
ever, the  property,  for  the  uses  of  those,  for  whom,  and  at  whose 
expense,  it  was  originally  purchased."  Do  the  defendants  counsel 
contend,  that  if  a  town  should  acquire  by  gift,  or  otherwise,  a  fund 
for  the  support  of  a  school,  for  the  inhabitants  of  such  town,  that 
the  legislature  could  constitutionally  annex  another  town,  giving 
to  all  the  inhabitants  of  the  new  corporation,  equal  right  to  partici- 
pate in  this  fund  ? 

Bat  it  has  been  much  insisted  on,  that  this  corporation  is  a  pub- 
lick  one^  and  its  funds,  franchises  and  immunities  have  become 
publick^  and  so  subject  to  legislative  controul, — because  the  pub- 
lick,  and  not  any  particular  individuals — whether  trustees  or  oth- 
ers,— have  exclusively  the  whole  beneficial  interest ;  and  tlie  legisla- 
ture are  the  guardians  of  that  interest ; — The  trustees  are  mere 
publick  agents,  and  removable  at  pleasure,  &c. 

This  claim  of  right  seems  to  be  founded,  on  the  greatness  of  the 
gift.  An  individual  bestows  a  sum,  the  income  to  be  dispensed  in 
charity,  among  some  few  individuals.  This  is  a  limited  charity 
and  the  publick  have  no  claim.  But  he  enlarges  the  fund  as  his 
love  for  his  fellow-men  enlarges, — provides  for  a  proportionate 
increase  of  the  objects  to  participate  in  his  bounty, — ^and  to  make 
the  charity  perpetual  procures  an  artificial  beiug  to  be  created, 
with  the  right  and  power  of  dispensing  it  forever,  according  to  his 
mind  and  will. — This  operates  as  a  transfer  of  the  property  to  the 
state ;  and  is  a  virtual  repeal  of  the  powers  and  privileges  granted 
by  law  to  him  as  patron  and  founder. 

The  state  it  is  thought  have  a  right  to  say  to  this  generous  indi- 
vidual, "you  intended  this  for  us  and  and  not  for  yourself: — why 
do  you  complain  that  we  choose  to  manage  it  in  our  own  way  ? 
We  know  better  what  we  want,  and  what  will  benefit  us  than  you 

35)  4  D.  &  E.  244. 

36)  1  L.  Ray  8. 
'37)  9  Cranch  52. 
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do.  Depend  upon  it  we  will  manage  it  well."  To  all  this,  may 
not  iihe  donor  reply,  "  I  had  rather  do  you  the  favour  in  my  own 
way.  I  supposed  I  had  your  solemn  engagement,  that  I  might  do 
so.  If  you  take  back  your  grant,  I  will  take  back  mine."  This 
would  seem  reasonable.  C.  J.  Holt  in  Philips  vs.  Bury  seems  to 
be  of  that  opinion.  "  The  tvill  of  the  donor  is  his  reason  for  order- 
ing and  disposing  of  his  own^  &c.  But  Holt  lived  more  than  a 
century  ago.  But  where  do  we  find  it  written  in  the  law,  tliat 
those  who  are  to  enjoy  the  beneficial  use  of  college  funds,  can 
claim, — or  that  any  person  in  their  behalf,  or  as  their  trustees  or 
guardians  can  claim  to  hold  and  manage  the  funds,  and  superintend 
the  institution,  which  the  donors  have  placed  in  other  hands?  This 
doctrine,  I  suppose  must  be  looked  for  among  the  leges  non  scriptse. 
It  seems  little  better  founded,  than  tlie  much  older  one,  that  do- 
minion is  founded  in  grace.  It  harmonizes  about  as  well  with  the 
law,  as  the  doctrines  of  a  sect  of  modern  philanthropists,  the  basis 
of  whose  system  is,  "  that  the  land  holders  are  not  proprietors  in 
chief, — but  mere  stewards : — the  land  is  the  people's  farm." 

This  beneficial  interest  in  the  state,  which  is  eveiy  thing,  (if  any 
thing  like  what  is  claimed,) — how  is  it  to  be  enforced  ?  when  vio- 
lated, what  is  the  remedy? — Would  an  action  lie  in  the  name  of 
the  state,  against  the  corporation,  to  recover  the  college  lands? 
And  as  to  the  government  of  the  institution,  could  the  state  confer 
a  degree  in  the  arts  ?  (I  admit  their  competence  to  judge  of  the 
qualifications  of  the  candidates) — could  they  appoint,  or  remove, 
an  officer  of  the  college  ?  We  admit  the  right  of  the  judiciary  to 
enforce  the  trusts,  as  far  as  courts  have  ever  gone,  or  ought  to  go. 
But  this  concession  avails  the  defendant  nothing.  Has  the  state 
no  way  of  enforcing  its  rights  but  by  its  legislative  acts  ?  This 
proves  that  it  has  no  such  claim  in  law  or  justice.  Every  legal  or 
equitable  right  has  its  remedy. 

When  the  state  asserts  its  claims  to  disputed  rights  by  legisla- 
tive acts,  it  is  an  admission  that  its  claims  will  not  bear  examina- 
tion. 

Is  it  pretended  that  the  state  has  the  same  estate  and  interest 
in  the  college  lands  and  funds,  as  in  the  medical  house  ?(38)  There, 
the  state  secured  a  title  to  themselves  in  the  land,  before  they  erect- 
ed the  building,  and  then  became  proprietors  of  the  land,  building 
and  all :  and  so  made  a  good  speculation  out  of  the  college.  As 
to  these,  no  one  has  ever  called  in  question  their  title. 

But  the  truth  is,  the  right  now  claimed  for  the  state,  is  a  late 
discovery.  Did  the  state  of  Vermont  undei*stand  that  this  state 
made  any  such  claim,  when  they  (Vermont)  made  the  liberal 
grant  of  lands,  mentioned  in  the  statement?  Were  those  lands 
granted  for  the  exclusive  benefit  of  New-Hampshire  ?  What  act 
of  this  state,  before  1816,  asserts,  or  hints  at,  any  such  claim  ? 

(38)  See  act  22d  June  1800. 
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So  far  from  it,  that  all  the  proceedings  of  the  state  imply  the  con- 
trary ? 

In  the  act  of  1789  granting  lands  to  the  college,  the  preamble 
states,  ^^  that  the  institution  had  been  and  would  be  useful  to  man- 
kind in  general,  and  this  state  in  particular,"  the  grant  is,  "  to 
the  Trustees  of  Dartmouth  College  their  successors  and  assigns 
forever,  for  the  benefit  of  said  college ; " — not  for  the  benefit  of 
New-Hampshire.  It  is  well  known,  that  colleges  are  intended, 
(and  always  are  so  administered)  to  be  open  to  all ; — no  regard  is 
had  to  state  lines.  Conditions  were  annexed  to  the  grant,  imply- 
ing that  without  such  conditions,  the  disposal  of  the  avails  of  the 
grant  was  entirely  with  the  trustees ; — "  that  in  the  expenditure, 
and  application  of  this,  and  all  grants  made  by  the  state,  the 
supreme  executive  magistrate  and  council  should  be  incorporated 
with  the  trustees." — The  grant  of  1807  contains  similar  conditions, 
and  declares  a  particular  use,  or  trust  in  relation  to  the  avails : — 
appropriating  them  ^^ wholly  and  exclusively^^  to  assist  the  educa- 
tion of  the  indigent  youth  of  this  state.  This  was  hardly  generous 
as  it  respects  Vermont.  But  the  legislature  had  a  right  with 
respect  to  their  own  to  be  selfish.  The  trustees,  in  relation  to  the 
avails  of  this  grant,  are  to  be  "responsible  and  subject  to  the 
direction  of  the  legislature,  for  the  faithful  discharge  of  their  trust 
relative  thereto."  These  conditions,  the  state  had  a  right  to  annex 
to  their  grants,  and  when  the  grants  were  accepted,  the  conditions 
were  binding  on  the  trustees.  But  do  not  they  clearly  shew  the 
sense  of  the  legislature,  as  to  their  controul, — or  rather  want  of 
controul,  over  the  other  funds,  and  the  college  government? 

This  claim,  in  behalf  of  the  legislature  to  pass  the  acts  in  ques- 
tion is  just  as  destitute  of  matter  of  fact  to  support  it,  as,  on  the 
assumption  of  the  fact,  it  is,  of  just  reasoning,  and  of  the  authority 
of  precedents. 

The  donations  which  constituted  the  college  funds,  the  charter 
informs  us,  were  made  for  the  purpose  of  "christianizing  the  Ind- 
ians," and  they  were  so  applied  for  some  time :  afterwards  addi- 
tions were  made  to  that  object,  and  to  "  promote  learning  among 
the  English,"  and  "be  a  means  to  supply  a  great  number  of 
churches  with  a  learned,  and  orthodox  ministry."  It  appears 
then,  that  Dartmouth  College  was  erected  for  the  "  education  and 
instruction  of  youth  of  the  Indian  tribes,  in  this  land,"  in  all  parts 
of  learning,  necessary  for  civilizing  and  christianizing  the  savages ; 
and  also  of  English  youth  and  any  others."  What  interest  then, 
had  the  province  of  New-Hampshire,  in  this  institution,  except, 
that  it  was  located  within  its  limits  ? 

Suppose  the  trustees,  immediately  after  the  founding  of  the  col- 
lege, had  made  an  ordinance  or  law,  (they  had  power  to  make 
such,  as  might  tend  to  the  good  and  wholesome  government  of  the 
college,  and  to  the  publick  benefit  of  the  same,  not  excluding  any 
person  from  free  and  eqtuil  liberty  and  advantage  of  education^  on 
VOL.  LXV.     36 
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account  of  his  speculative  sentiments  in  religion)  that  none  but 
subjects  of  this  state,  should  receive  any  benefit  frojn  the  institu- 
tion ?  Would  not  this  law  have  been  a  violation  of  the  constitu- 
tion of  the  college ;  a  perversion  of  its  funds ;  a  wrong  done  to  the 
generous  contributors  r  If  so,  with  what  propriety,  can  it  be  said, 
that  the  college  was  created  exclusively  for  the  inhabitants  of  this 
state?  That  the  state  are  cestui  que  trusts^  and  have  the  whole 
beneficial  interest  f  Was  the  christianizing  and  educating  the 
Indians  no  object  in  founding  this  institution?  It  is  believed 
there  were  no  Indians  within  the  limits  of  the  province. 

What  is  the  nature  of  the  interest  vested  in  the  state?  The 
benefit  of  having  a  college  erected  within  its  borders: — This  bene- 
fit would  have  been  nearly,  or  quite  as  great,  if  the  location  had 
been,  on  the  western,  instead  of  the  eastern,  bank  of  Connecticut 
river.  Let  it  be  admitted,  that  the  people  of  this  state  derive  a 
benefit  from  the  college ;  what  title  does  this  confer  ?  Is  there 
not  •  always  a  benefit  accruing  to  the  publick,  from  the  useful 
employment  of  the  faculties,  and  property  of  individuals?  Here 
the  benefit  is  too  extensive  for  the  purpose  of  the  defendants  argu- 
ment. If  the  legislature  are  guardians  of  any  interest,  it  is  that 
of  the  Indians  in  this  land^  and  of  the  English  youth.  Who  con- 
stituted them  guardians  of  all  these? — not  the  authors  of  this 
charity.  The  legislature  appointed  themselves  guardians.  The 
truth  is,  the  legal  and  equitable  property  is  in  the  trustees,  to  be 
applied  to  Indians  and  others,  in  their  discretion — in  the  manner 
usual  in  colleges ; — subject  to  the  controul  and  superintendence  of 
the  judicial  courts.  The  donors  might  have  established  a  college 
for  the  exclusive  benefit  of  this  province ;  but  they  did  not.  It  is 
suflicient  to  say,  their  views  were  altogether  different.  And  so 
have  been  the  views  of  all  men  in  this  state  till  now. 

But  it  is  said  the  annulling  of  the  college  charter  works  no 
injury  to  the  trustees.  It  is  a  sufficient  answer  to  say,  that  it  hin- 
ders and  prevents  them  from  answering  the  end  of  their  creation ; 
the  end  of  their  political  being. — It  takes  from  them  the  power  of 
administering  the  property  entrusted  to  them  by  the  donors,  t^Aow 
representatives  they  are^  according  to  their  declared  instructions. 
The  rights  of  the  trustees  and  visitora  and  governors  have  been 
stated  and  need  not  be  here  repeated.  Sitting  in  the  chair  of  the 
founder,  they  have  all  the  rights  he  had.  These  rights  are  in- 
fringed, and  they  are  hindered  from  performing  their  duties.  They 
are  deprived  of  that  controul  over  the  property,  and  that  power  of 
inspecting  and  governing  the  institution  which  the  law  has  wisely 
said,  remains  with  the  donors.  The  munificent  Dr.  Phillips,  late 
of  this  place  (Exeter),  gave  all  his  estate  which  was  large,  to 
charitable  uses.  He  liberally  endowed  the  academy  here,  which 
bears  his  name,  for  the  education  of  youth  ;  having  no  regard  to 
town,  or  state  lines,  in  the  selection  of  objects.  He  procured  a 
charter  from  the  state,  constituting   himself,  and   his  nominees 
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• 
trustees,  with  power  of  perpetuating  themselves,  and  of  selecting 
the  objects  of  the  charity,  and  of  governing  the  institution.  Can 
the  legislature  substitute  themselves  in  the  place  of  these  trustees, 
in  relation  to  these  powers  and  duties?  Is  there  one  man  who 
hears  me  who  believes  that  Dr.  Phillips  would  have  made  the 
donation,  had  he  entertained  any  suspicion  of  the  fact  ? 

I  know  it  has  been  objected  to  us,  that  our  doctrine  places  this 
institution  beyond  all  controul ; — takes  away  all  security,  that  the 
beneficial  uses  intended  by  the  contributors  and  donors,  will  be 
enjoyed  ; — is  at  variance  with  the  just  claims  of  the  state,  to 
cherish,  and  protect  the  interests  of  literature. 

If  these  objections  were  founded  in  fact,  it  would  go  far  to 
shew,  that  what  I  have  stated,  as  the  doctrine  of  the  common  law, 
cannot  be  correct, — or  if  it  be  the  English  common  law,  it  is  re- 
pealed by  the  revolution,  and  our  free  constitution,  and  of  course 
is  no  longer  binding,  here.  But  how  are  the  facts.  We  are  so  far 
from  denying  the  right  of  the  legislature,  "  to  spread  the  advan- 
tages of  education,  through  the  various  parts  of  the  state; — to 
cherish  the  interests  of  literature  and  the  sciences,  and  all  semi- 
naries and  publick  schools; — to  encourage  private  and  publick 
institutions,  rewards  and  immunities,  for  the  promotion  of  the 
arts  and  sciences," — that  we  hold  these  to  be  among  its  most 
important  duties ; — all  of  which  are  violated,  by  the  acts  in  ques- 
tion:— These  duties  we  believe  to  have  been  at  all  times,  too 
much  neglected,  and  by  none  more,  than  by  the  legislature  of 
1816,  who  in  words^  acknowledge  their  obligation  and  impor- 
tance. 

The  legislature  may  erect  an  university,  consisting  of  as  many 
colleges  as  they  please ;  and  endow  the  institution  and  govern  it 
in  their  own  way :  But  are  not  at  liberty  to  cherish  the  interests 
of  literature,  "by  destroying  or  altering  those  erected,  for  the  pur- 
pose, and  endowed  by  munificent  individuals.  We  hold,  that  the 
power  here  claimed  for,  and  exercised  by,  the  legislature,  would 
effectually  discourage,  and  prevent  all  charities  of  a  permanent 
nature,  founded  by  individuals. 

We  are  so  far  from  placing  this  institution  above  controul,  that 
we  claim  for  it  the  protection  of  the  law,  against  what  we  con- 
sider, as  a  deadly  blow  aimed  at  its  existence,  by  the  persons  exer- 
cising the  supreme  power  of  the  state.  And  when,  and  by  whom, 
has  it  ever  been  denied,  that  the  institution,  its  administrators, 
property,  and  rights  are  all  amenable  to  the  law,  and  proper  sub- 
jects of  judicial  enquiry? — that  the  judicial  department  of  the 
government  which  can  and  ought  to  protect  its  rights,  and  redress 
its  wrongs,  is  bound  to  enforce  the  performance  of  all  its  duties. 
On  this  subject,  we  have  been  explicit  from  the  beginning. 

An  institution  like  this,  unprotected  by  the  judiciary,  could  not 
exist ;  and  uncontrouled  by  the  law,  might  be  a  nuisance,  instead 
of  a  benefit.     The  charter  may  be  repealed,  for  causes  known  to 
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the  law.  All  contracts  and  disputes  between  this  corporate  body 
and  others  are  within  the  jurisdiction  of  court8(39). 

As  it  respects  the  state,  and  the  interest  the  publick  have  in  all 
literary  establishments,  it  is  for  the  judiciary  to  protect  these  inter- 
ests, and  make  them  effectual: — to  keep  this  corporation  within 
the  limits,  prescribed  by  the  charter,  and  the  law  of  the  land.  If 
the  trustees  put  a  wrong  construction  on  the  charter,  the  constitu- 
tion, or  law  of  the  state,  or  make  statutes  repugnant  to  these ;  the 
courts  will  correct  the  procedure  ;  compel  it  to  act  up  to  the  design 
of  its  founders,  and  to  apply  the  corporate  property  forever,  to  the 
uses  intended  by  them,  and  to  no  other ; — to  govern  the  institution 
according  to  its  fundamental  laws — ^just  as  the  donors  themselves 
would  have  done — as  far  as  can  be  collected  from  their  will  expressed 
in  the  charter,  and  instruments  of  donation  :  to  restrain  all  abuses 
of  trust; — to  protect  every  member,  oflBcer  and  student  of  the  sem- 
inary in  the  enjoyment  of  his  rights  and  privileges  (40). 

And  where  the  trustees  or  governours  have,  as  they  have  in  this 
case,  not  only  the  powers  of  government,  but  the  legal  estate,  and 
are  entrusted  with  the  receipt  of  the  rents  and  profits,  it  is  clear, 
that  with  respect  to  these,  they  are  considered  as  trustees,  and  are 
accountable  for  all  breaches  of  trust. 

Lord  Commissioner  Ashurst  says,  (41)  "  There  is  no  doubt  as  a 
general  position,  that  this  court  has  a  controuling  power  over  all 
charitable  institutions.  As  little  doubt  is  there,  that  this  court 
will  grant  an  injunction,  whenever  it  is  properly  laid  before  them 
either  by  positive  or  probable  evidence,  that  the  trustees  are  act- 
ing in  a  manner  inconsistent  with  the  trust ;  and  are  either  doing, 
or  about  to  do,  what  will  be  detrimental  to  the  charity,"  &c.  (42) 

Many  and  various  are  the  occasions,  which  may  call  for  the 
interference  of  the  judicial  courts  (43)  :  and  the  exercise  of  these 
judicial  powers,  is  not  deemed  inconsistent  with  th*e  visitatorial 
power,  which  we  claim  for  the  plaintiffs: — But  it  is  not  to  be  car- 
ried so  far,  as  to  interfere,  with  the  discretionary  powers,  confided 
by  the  founders  to  the  trustees : — the  power  of  selecting  the  par- 
ticular persons,  who  are  to  receive  the  benefit  of  the  charity : — of 
making  statutes,  and  rules,  not  inconsistent  with  the  laws  of  the 
state  and  of  the  institution; — of  interpreting  and  enforcing  them 
within  the  limitations  before  stated  ; — of  prescribing  the  course  of 
education,  &c.  &c.  (44).  As  to  all  these,  neither  judicial  courts, 
nor  any  other  body  of  men  can,  or  ought,  to  substitute  their  dis- 
cretion in  the  place  of  the  donor's  discretion,  or  that  of  his  visitors 
or  trustees ; — for  the  law  presumes,  and  I  think  rightly,  in  favour 

(39)  1  Wo.  479. 

(40)  2  Wo.  479. 

(41)  2  Vez.  Jr.  49. 

(42)  See  2  P.  W'ms.  326.— Duke  char,  uses  69.  684.-2  Atk.  165.— 2  Vez. 
Jr.  49.  S.  C— 4  Bro.  C.  C.  167. 

(43)  1  Wo.  479-48:^.-1  Blac.  480-4. 

(44)  2  Ves.  Senr.  551. 
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of  the  latter.  It  says  on  these  subjects  they  have  the  most  discre- 
tion.— Where  the  donors  have  placed  the  diBcretionary  power^ 
essentially  necessary  in  conducting  and  governing  all  charitable 
institutions ;  there  it  ought  to  remain,  as  long  as  it  is  exercised 
fairly,  soundly,  without  partiality,  and  free  from  corruption  (45) 
till  some  body  of  men  shall  be  found,  better  qualified  for  its  exer- 
cise, and  more  likely  to  fulfil  the  donors  benevolent  intentions. 
I  am  very  sure  this  body  of  men  will  never  be,  any  legislative 
assembly,  constituted  like  ours. 

On  the  subject  of  judicial  controul  over  literary  institutions,  I 
need  not  be  more  particular,  or  refer  to  the  cases.  We  admit  it 
in  the  fullest  extent  to  which  it  has  been  carried  by  the  current  of 
the  authorities. 

Respecting  the  legislative  power  over  eleemosynary  corpoi*ations, 
we  believe  it  to  be  much  the  same,  as  that  over  private  persons, 
and  private  property.  The  charter  cannot  be  repealed  by  a  legis- 
lative act.  Nor  can  the  legislature  pass  any  acts  altering  the 
charter,  or  respecting  the  internal  government  or  management 
of  the  aflfairs  of  the  corporation,  or  in  any  way  interfering  with  its 
special  powers,  and  privileges,  without  its  consent.  But  with  the 
assent  of  the  trustees,  who  represent  the  founder  and  donors  an 
imperfect,  or  inconvenient  organization,  may  be  remedied;  and 
such  alterations  made  in  the  power  of  visitation,  as  it  may  be  pre- 
sumed the  donors  themselves  wc^uld  have  desired.  The  act  of  this 
state  of  1807  granting  a  tract  of  land  to  the  college,  very  improp- 
erly resti-ains  the  grantees  from  alienating.  This  greatly  reduces 
the  value  of  the  grant ;  and  on  application  of  the  college,  may  be 
remedied.  And  generally,  in  the  case  of  private  corporations,  as 
in  the  case  of  private  persons,  special  acts  may  be  passed,  when 
the  consent  of  all  parties,  having  an  interest  is,  obtained. 

Experience  has  shewn,  that  there  is  no  unwillingness  in  individ- 
uals, or  private  corporations,  to  apply  for  such  acts.  It  is  confi- 
dently believed,  that  such  applications  have  been  too  frequently 
made.  How  unfounded  then  is  the  charge,  that  our  doctrine 
places  this  institution  above  all  controul? 

We  will  now  consider  the  remaining  objection — that  it  gives  no 
security  for  the  enjoyment  of  the  benefits  intended; — no  security 
against  a  total  departure  from  the  charitable  purposes  of  the 
donors. 

On  this  ground  we  cheerfully  meet  our  .opponents.  If  the 
objection  is  well  founded,  it  will  certainly  have  some  tendency  to 
shew,  that  the  law  is  not  quite  so  wise,  as  we  have  represented  it 
to  be.  The  argument  ab  inconvenienti  is  a  powerful  argument  to 
shew  what  the  law  is. 

One,  or  ten  individuals,  (the  number  is  immaterial)  propose  to 
dedicate  property  enough  to  found  and  endow  a  college  for  educa- 
tion.   They  fix  on  their  plan.    Obtain  the  sanction  of  the  supreme 

(45)  2  Ves.  Senr.  551. 
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power  of  the  state,  in  which  it  is  to  be  located;  that  is,  they 
obtain  a  charter. 

They  themselves  become  incorporated,  as  trustees,  to  dispense 
the  charity,  and  govern  the  institution.  The  case  would  be  the 
same,  if,  by  their  consent,  other  persons  should  be  incorporated  as 
trustees. — The  trustees  have  power  to  perpetuate  themselves. 
The  dedication  to  charity  is  irrevocable.  The  law  takes  the  insti- 
tution under  its  protection,  and  secures  it  all  its  rights,  and  com- 
pels it  to  perform  all  its  duties. 

Can  any  better  mode  be  devised  of  continuing,  beyond  the  limits 
assigned  by  the  author  of  nature  to  the  donors'  lives,  the  same 
charitable  mind  and  views  which  was  in  them  ?  Is  not  this  the 
general  sentiment  of  mankind  ? — Are  not  our  charitable  corporar 
tions  perpetuated  in  this  way?  The  very  liberal  and  highly 
respectable  founders  of  the  theological  institution  at  Andover,  pro- 
vided a  set  of  visitors,  unth  power  to  perpetuate  themselves  as  the 
best  mode  of  securing  forever  instruction  in  theology,  in  that  way, 
they  deemed  the  most  scriptural  and  correct ; — an  object  with 
them;  and  one,  which  our  legislature  have  deemed  every  way 
proper  (46). 

Dr.  Eleazer  Wheelock  certainly  thought  so.  He  represented, 
that  for  **many  and  weighty  reasons,"  it  was  expedient,  that  his 
friends  should  be  of  the  incorporation  proposed  for  Dartmouth 
College; — and,  that  as  to  the  trustees  in  England,  '•if  way  be 
expected^  that  they  will  appoint  successors  in  time  to  come,  who 
will  be  of  the  same  spirit  with  themselves ; — whereby  great  good 
may,  and  will  accinie,  many  ways,  to  the  institution,"  &c. 

This  expectation  was  a  reasonable  one,  and  has  received  the 
sanction  of  lord  Loughborough's  powerful  mind  (47). 

The  power  of  holding  the  property,  applying  it,  and  inspecting 
and  governing  the  institution,  must  be  lodged  somewhere.  The 
parent,  anxious  for  the  welfare  of  his  offspring,  has  devised  this, 
as  the  best  mode  of  effectuating  his  intentions^  in  all  time  to  come. 
If  he  has  not  devised  the  best  mode ; — if,  confiding  the  power  of 
filling  vacancies  to  the  govemour  and  council  of  the  state  would 
be  more  likely  to  secure  the  appointment  of  men,  of  the  same  spirit 
with  the  founder ;  still  the  founder  has  a  right  to  judge  for  nim- 
self,  and  it  is  not  with  a  very  good  grace,  that  we,  claiming  the 
benefit  of  the  bounty,  should  undertake  to  be  wiser  than  our  ben- 
efactor, or  quarrel  with  the  terms  of  his  gift. 

It  is  not  my  intention  to  call  in  question  the  fitness  of  the  legis- 
lature for  the  exercise  of  the  powers  confided  to  them  by  the  con- 
stitution. But  it  is  my  doctrine,  that  thev  have  no  power  to 
change  the  constitution  of  this  seminary  without  its  consent,  or  to 
exercise  any  visitatorial  power  over  it.  Why  should  they  have 
this  power  ?     Is  it  conferred  by  the  clause,  which  makes  it  their 

•  (46)  See  act  of  27  June  1816,  Sect.  8. 
(47)  See  2  Vez.  Jr.  019,  «fec.  Ex  parte  Wrangham. 
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duty  to  cherish  the  interest  of  all  seminaries  of  learning  ?  Would 
the  change  of  constitution  of  this  literary  seminary  for  example, 
at  the  pleasure  of  the  legislature  for  the  time  being,  have  a  ten- 
dency to  secure  the  permanence  of  the  institution? — Make  its 
immediate  administrators  faithful  to  the  donors — above  all  things 
desirous  to  execute  their  will  ? — Would  it  give  security  and  inspire 
confidence,  in  the  officers  and  instructors  of  the  college  ? — Would 
the  legislature,  or  its  committees,  be  an  useful,  or  convenient  forum, 
for  the  inspection,  and  controul  of  establishments  of  this  nature 
and  for  settling  their  disputes  ?  (48)  And  above  all  would  indi- 
viduals, if  not  suffered  to  conduct  the  charity  according  to  their 
own  judgment  and  consciences,  and  agreeably  to  the  constitution 
they  prescribe,  found  and  endow  literary  institutions? — And  would 
publick  bounty  supply  that  efficiency,  which  the  zeal  and  benefi- 
cence of  individuals  are  capable  of  giving  to  a  system  of  educa- 
tion? 

If  there  is  any  reliance  to  be  placed  on  the  opinions  of  learned 
men,  fortified  by  our  own  experience,  no  body  of  men  can  be 
imagined  everv  way  worse  qualified  for  the  exercise  of  the  powers 
now  claimed  lor  the  legislature.  Some  of  our  most  experienced 
statesmen,  while  they  tell  us  that  this  department  is  much  dis- 
posed to  extend  the  sphere  of  it6  activity,  and  draw  all  power  into 
its  impetuous  vortex,  represent  it,  from  its  want  of  capacity  for 
deliberation, — from  passion — and  from  other  causes,  as  exposed  to 
the  intrigues  of  executive  magistrates ; — its  policy  as  fluctuating 
(49) ; — its  sudden  changes,  and  interferences  in  cases  affecting  per- 
sonal rights,  becoming  jobs  in  the  hands  of  enterprising  and  influ- 
ential speculators  (50).  And  why  should  there  not  be  persons 
ready  to  speculate  in  college  property,  and  college  offices,  as  well 
as  in  other  property  and  in  other  offices  ?  We  have  been  assured 
too  (61)  that  the  legislature  of  one  of  our  most  respectable  states, 
"have  deliberately  interfered  with  cases  notoriously  within  the 
jurisdiction  of  the  established  courts ;  and  that  some  of  the  cases, 
in  which  this  interference  has  taken  place,  were  irresistibly  ludi- 
crous.'' * 

It  is  not  necessary  for  my  present  purpose  that  I  should  adopt 
the  sentiments  quoted  in  their  fullest  extent. — But  after  having 
made  these  quotations  it  is  but  justice  to  our  legislature,  to  declare 
my  belief  that  in  exercising  their  powers,  they  have  been  in  gen- 
eral, as  correct  as  their  neighbours.  The  evil  lies  in  the  nature  of 
the  body,  and  its  total  unfitness  for  this  work ; — and  its  liability 
to  be  drawn  in,  by  interested  individuals  to  act  out  of  its  proper 
sphere. 

!48)  4  D.  &  E.  24:^.-2  Vez.  Jr.  619.  Ex  parte  Wrangham. 
49)  Mr.  Madison,  Federalist  No.  48. 
50)  Federalist  No.  44. 
51)  Coop.  Just.  4SQ, 
*  Reference  is  made  to  an  act  which  the  compiler  of  the  index  to  the  laws 
was  ashamed  to  insert. 
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It  has  been  oft«n  said  that  the  legislature  have  no  motive  to 
divert  this  charity  from  the  uses  declared.  I  agree  that  it  is  and 
always  will  be  the  true  interest  of  the  state  to  abstain  from  all 
injustice — all  measures  which  shall  divert  charities,  to  improper 
purposes.  But  let  the  power  to  interfere  in  respect  to  private 
charities  be  conceded  and  where  is  our  security  against  abuses? 
Is  it  uncandid  to  say  that  the  time  may  arrive,  when  those  that 
may  be  called  to  guide  our  councils,  and  to  compose  our  legisla- 
ture, may  not  be  so  disinterested,  and  patriotic,  as  our  present 
rulers.  It  is  possible  that  they  may  be  prevailed  on,  even  at  the 
hazard  of  losing  their  offices,  (if  there  should  be  any  danger  of 
that)  to  convert  this  institution  into  an  instrument  of  party,  and 
change  its  trustees  and  officers  to  gratify  private  pique,  or  to  raise 
an  influence  favourable  to  them  or  their  friends.  It  is  certainly 
within  the  limits  of  possibility,  (I  do  not  say  that  it  is  probable) 
that  this  administration  of  college  revenues,  and  college  affairs,  by 
committees  of  the  legislature,  might  prove  in  the  end  as  hurtful 
to  the  state  as  to  the  college, — by  corrupting  the  members,  when 
less  virtuous  than  at  present.  There  is  every  reason  to  believe, 
that  the  spoils  of  the  monasteries  in  another  country  was  attended 
with  this  pernicious  effect. 

We  have  shewn  how  abuses  of  trust  may  be  corrected,  when  the 
revenues  and  government  are  in  the  hands  of  the  corporation  :  and, 
I  think,  have  shewn  that  in  the  exercise  of  the  powers  now  claimed 
for  the  legislature,  there  may  be  abuses.  Let  our  opponents  shew 
how  these  can  be  corrected. — Who  shall  visit  tlie  legislature  ? 
Quis  custodiet  ipsos  custodes?  Philip  the  Second  of  Spain,  hus- 
band of  Queen  Mary,  had  a  mind  to  be  appointed  Regent  of  Eng- 
land, (all  for  the  good  of  the  Englisli  nation  no  doubt)  during  the 
minority  of  the  child  of  which  the  queen  was  supposed  to  be  preg- 
nant;— and  offered  to  parliament  securltt/^  to  resign  the  regency, 
on  the  child's  coming  of  age.  It  was  nearly  carried  in  the  house 
of  peers,  when  lord  Paget  stood  up  and  said,  "  Pray  my  lords  who 
shall  sue  the  king's  bond  should  he  happen  not  to  resign."' 

If  I  have  succeeded  in  any  degree  in  my  attempts  to  shew,  that 
Dartmouth  College  is  to  be  regarded  as  a  private  corporation, — 
its  property  and  franchises  private, — subject  to  the  same  judicial 
and  legislative  controul,  as  individuals  and  their  property,  and  to 
no  other; — and  that  the  circumstance  of  the  appropriation  of  the 
property  to  the  use  of  a  college,  founded  and  governed  like  this, 
no  way  alters  the  case  ;  it  will  not  be  a  difficult  task  to  shew,  that 
the  acts  in  question  violate  the  constitution  of  the  state. 

As  it  respects  the  charitable  fund,  the  acts  take  it  from  the 
holders  without  tht?ir  consent.  The  2d  article  of  the  bill  of  rights 
gave  the  plaintiffs  '"the  right  of  acquiring,  possessing  and  protect- 
ing "  this  fund,  and  the  law  gave  them  the  power,  and  made  it 
their  duty  to  apply  it  to  such  uses,  as  the  donors  had  declared. 
The  12th  article  declares  that  ''every  member  of  the  community 
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(and  this  embraces  corporate  bodies  as  well  as  individuals)  ^'  has 
a  right  to  be  protected  by  it  in  the  enjoyment  of  his  property." 
What  is  the  nature  of  the  protection  afforded  by  these  legislative 
acts?  It  has  been  said,  indeed,  that  by  the  same  12th  art.  it  is 
implied,  that  the  property  of  an  individual  may  be  taken  from  him 
and  applied  to  publick  uses,  without  his  consent.  By  the  consti- 
tution of  the  United  States  (amendment  V.)  it  is  declared  that 
*'  no  private  property  shall  be  taken  for  publick  use  without  just 
compensation."  I  admit  that  when  the  publick  safety,  or  even 
convenience  requires  the  lands  of  the  plaintiffs  for  sites  for  forts, 
arsenals,  for  roads,  canals,  &c.  on  payment  of  a  fair  equivalent, 
they  may  be  taken,  in  the  same  manner  as  lands  of  individuals. 
Do  the  defendant's  counsel  mean  to  be  understood  as  contending, 
that  this  clause  in  the  constitution  authorizes  the  state  to  take 
private  property  of  individuals  against  their  will  for  any  other  pur- 
poses?— or  that  the  acts  in  question  can  be  justified  under  this 
article  ? 

As  it  respects  the  corporate  franchises,  I  contend  that  these 
come  under  the  denomination  of  property.  The  plaintiffs  have  an 
incorporeal  property  in  their  membership,  franchises,  and  privi- 
leges; These  have  been  wrested  from  them^  and  have  been  be- 
stowed upon  others.  If  this  act  of  violence  had  been  committed 
by  an  individual,  the  plaintiffs  by  the  14th  article  of  the  bill  of 
rights,  would  have  been  entitled  *'  to  their  certain  remedy  by  hav- 
ing recourse  to  the  laws^ — to  obtain  right  and  justice,  conformably 
to  the  laws."  But  here  the  injury  is  done  by  the  legislature,  under 
the  form  of  legislative  acts,  and  under  colour  of  law :  But  this  viola- 
tion of  the  plaintiffs  rights  is  not  the  less  an  injury  on  that  account. 

The  fifteenth  article  declares,  that  ''no  subject  shall  be  despoiled 
or  deprived  of  his  property,  immunities,  or  privileges  but  by  the 
judgment  of  his  peers,  or  the  law  of  the  land  :^^ — which  surely 
means  in  this  place  the  same  law  which  governs  subjects  in  gen- 
eral :  and  not  a  statute  or  law  which  itself  inflicts  the  injury,  and  does 
the  act  forbidden.  Such  a  doctrine  seems  absurd.  To  be  deprived 
of  property  by  the  "judgment  of  one's  peers,  or  the  law  of  the 
land,"  is  the  same  thing  as  to  be  deprived  by  due  process  of  law. 

It  is  admitted,  that  the  plain tifi's,  both  as  a  body  politick,  and 
as  individual  members,  like  all  other  corporations,  and  members, 
are  liable  to  be  deprived  of  their  corporate  property,  and  fran- 
chises, for  causes  known  to  the  law.  If  these  acts  of  the  legisla- 
ture, are  attempted  to  be  justified  on  the  ground  of  forfeiture 
incurred  by  the  plaintiffs ;  — still,  they  violate  the  constitution  ; 
because  the  forfeiture  without  which  there  can  be  no  deprivation 
has  not  been  ascertained  in  some  "  due  coui-se  of  law  "  (52).     Our 

(52)  See  objections  of  the  **  Council  of  Revision  "  of  New- York  (23d  March 
1798,)  to  an  act  of  the  assembly  repealing  the  grant  tt>  John  Fitch  of 
the  **  sole  right  and  advantage  of  making  and  employing  the  steam- 
boat, &c. 
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statutes  of  6  February  1789.  and  19  June  1794,  (68)  are  predi- 
cated on  the  idea,  that  grants  of  land,  the  privilege  of  erecting 
bridges,  canals,  locks,  &c.  are  compacts  between  the  state,  and  the 
grantees.  It  provides  that  disputes  between  them  concerning  the 
performance  of  the  conditions,  shall  be  determined  by  the  superior 
court  as  a  court  of  equity.  These  acts  declare  that  "  the  liberty 
and  safety  of  the  subject  require,*  that  re-grants  of  the  same  prop- 
erty and  privileges  should  not  be  made  upon  mere  suggestions, 
without  the  intervention  of  proofs,  and  trial  by  jury,  according  to 
the  constitution  and  laws^  to  ascertain  the  performance  or  non-per- 
formance of  such  conditions/' — The  parties  affected  are  to  be  sum- 
moned, and  the  trial  to  be  by  jury. — This  language,  as  dignified  as 
it  is  correct,  becomes  a  legislature. — It  was  worthy  of  all  imita- 
tion. Instead  of  the  state  asserting  by  act  her  title  to  what  might, 
or  might  not,  be  her  own,  according  to  the  fact  of  performance,  or 
non-performance  of  conditions  by  her  citizens,  she  goes  into  her 
own  courts,  on  a  level  with  the  meanest  of  her  subjects; — admit- 
ting, and  correctly  admitting,  that  in  privileges,  and  the  right  to 
impartial  trial,  they  are  on  a  level  with  her  («54). 

In  the  case  at  bar  the  acts  are  a  legislative  sentence  of  depriva- 
tion, accompanied  by  a  writ  of  seizin,  in  favour  of  the  university, 
to  put  the  party  into  possession  of  the  property ; — ^and  a  bill  of 
pains  and  penalties*  to  put  the  trustees  out  of  their  offices. 

If  the  state  suffered  an  injury  by  the  plaintiffs'  claiming  to 
exercise  their  corporate  franchises;  or  by  their  violating  their 
trust,  the  law  was  open,  equally  to  the  state,  as  to  its  citizens.  If 
this  corporation  is  so  constituted,  and  it's  monarchical  tendencies 
are  such,  as  to  disseminate  poison  among  the  citizens  of  our  repub- 
lick, — if  this  institution  be  the  monster,  we  have  heard  of,  which 
devours  all  charities,  and  converts  even  charity  hereelf  into  stone, 
the  sooner  the  charter  is  repealed  the  better. 

I  do  not  admit  that  complaiiits  of  this  kind,  (if  any  such  have 
been  made)  are  any  thing  more  than  evidence  that  a  '' contro- 
versy "  existed  between  the  state,  and  this  learned  seminary,  con- 
cerning "rights"  and  "  property"  claimed  by  the  one,  and  denied 
by  the  other :  and  does  not  the  20th  article  of  the  bill  of  rights 
"  secure  "  to  the  smaller  body,  in  this  contioversy,  *'  the  right  to  a 
trial  by  jury?"  Does  this  article  only  embrace  individuals  and 
private  corporations,  leaving  the  state  the  more  powerful  party, 
the  right  of  trying  their  own  causes,  of  obtaining  redress  for  all 
the  injuries  done  them,  not  ''in  due  course  of  law,"  but  by  their 
own  act,  finding  at  once  both  the  fact  and  the  law.  I  hope  the 
time  will  never  come  when  such  doctrines  will  be  popular.  If  they 
ever  receive  any  countenance,  in  our  government,  from  any  of  its 
great  departments,  it  will  behove  us  in  future,  to  speak  more 
respectfully  of  other  governments,  even  of  that  of  Turkey,  than 

(5;^)  N.  H.  Laws,  Ed.  1815,  p.  6T— 73. 
(54)  7  Johns.  505. 
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we  have  been  hitherto  accnstomed  to  do.  The  plaintiffs  have  been 
deprived  of  what  they  claim  as  their  rights^ — have  they  had  any 
trial? 

Our  constitution  declares  (56)  that  "  it  is  essential  to  the  pres- 
ervation of  the  rights  of  every  individual,  his  property,  and  char- 
acter, that  there  be  an  impartial  interpretation  of  the  laws  and 
impartial  administration  of  justice : — and  that  "  it  is  the  right  of 
every  citizen  to  be  tried,"  and  to  have  his  causes  and  controversies 
tried,  "by  judges  as  impartial  as  the  lot  of  humanity  will  admit." 
While  I  entertain  the  highest  respect  for  the  legislature,  as  a  legis- 
lature^ I  have  no  hesitation  in  saying,  that  as  judges  they  are  as 
bad  as  the  lot  of  humanity  can  possibly  admit ; — that  private  prop- 
er^, and  character  would  be  altogether  unsafe  in  such  hands. 

If  there  is  any  thing  established  by  our  constitution,  it  is  that 
the  legislative  department  of  our  government  should  abstain  from 
the  exercise  of  judicial  power,  as  every  way  totally  incompetent  to 
the  task.  It  is  not  merely  the  37th  article  of  the  bill  of  rights 
which  prohibits  it, — ^the  whole  constitution  forbids  it.  Remove 
the  restraint  on  the  legislature  to  exercise  judicial  power,  and 
your  constitution  is  not  worth  what  the  parchment  on  which  it  is 
enrolled  cost  (56).  Legislative  bodies  are  much  inclined  to  exer- 
cise judicial  power ;  but  in  a  very  summary  way,  they  do  not  try, 
they  pass  sentence.  They  are  always  prompt  and  ready  for  that. 
In  this  case  they  refused  the  plaintiffs  any  opportunity  of  being 
heard  to  vindicate  their  charter,  against  unfounded  charges  pub- 
lickly  made  against  it,  and  from  the  highest  authority  in  the  state. 

The  acts  in  question  violate  the  23d  article  of  our  bill  of  rights  ; 
because  they  take  away  vested  rights, — acquired  under  existing 
l^ws; — take  from  one  set  of  men,  and  give  to  another.  This 
article  says,  '*  no  retrospective  laws  shall  be  made,  for  the  decision 
of  civil  causes."  These  acts  were  made  for  the  decision  of  this 
cause.  They  decide  the  plaintiffs'  rights,  and  if  valid,  they  are 
conclusive  against  one  party  and  in  favour  of  the  other.  Lay  them 
aside,  and  where  is  the  defence  ? 

But  acts  of  the  legislature  have  been  mentioned,  as  equally 
affecting  private  property,  and  private  corporations,  with  those  in 
question  ; — such  as  acts  restraining  banks  from  issuing  notes  pay- 
able at  any  other  place  than  the  bank  from  which  they  issued,  &c. 
&c.  I  do  not  feel  myself  called  upon,  to  vindicate  the  constitution- 
ality of  any  act  of  the  legislature,  on  this  occasion. — If  unconstitu- 
tional acts  have  been  passed,  and  have  been  submitted  to,  it  may 
be  some  apology,  but  no  defence  of  the  acts  in  question.  But,  for 
my  own  part,  I  am  not  disposed  to  condemn  general  acts  of  legis- 
lation, laying  down  a  rule  for  all  banks,  as  well  as  for  all  individ- 
uals, as  to  the  form  of  notes  or  bills.     Individuals  are  restrained 

(55)  Art.  35 

(56)  See  1  Wheat.  329.-3  Dall.  388.-2  Crancli.  276.  7.-11  Mass.  Rep.  402. 
—Coll.  of  Protests  made  in  the  House  of  Lords  (1661)  p.  7.  8. 
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from  banking,  without  an  act  of  incorporation,  and  from  issuing 
and  circulating  notes,  in  imitation  of  bank  notes,  bearing  the 
impression  of  plates,  &c.  (67).  And  why  may  not  the  legislature, 
by  general  laws,  applicable  to  all  banks,  prescribe  the  form  of 
bank  bills,  or  establish  a  rule  of  damages  ?  I  do  not  know  that 
our  legislature  have,  in  any  instance,  deprived  banks  in  this  state 
of  rights  conferred  on  them. — If  they  have,  all  such  acts  passed 
without  the  consent  of  the  bank,  whether  submitted  to,  or  not, 
are  unconstitutional  and  void.  The  acts  referred  to,  it  is  believed, 
vrere  prospective  only  (58). 

I  cannot  give  my  assent  to  the  doctrine,  which  seems  to  be  con- 
tended for  by  the  defendant's  counsel ; — that  the  legislature  have 
a  right  to  alter  the  charter  of  a  private  corporation,  whenever  the 
publich  good — the  welfare  of  the  community^  in  their  opinion  re- 
quires it : — to  deprive  it  of  its  rights,  for  the  good  of  the  many. 
The  principle  is  broad  enough  for  this  case.  But  I  deny  the  prin- 
ciple. 

It  was  the  ground  taken  in  the  British  parliament,  in  favour  of 
the  bill  of  pains  and  penalties^  respecting  the  south-sea  company, 
about  a  century  ago.  The  act  took  from  the  company  their  prop- 
erty,— imprisoned  some  of  the  directors,  and  compelled  them  to 
pay  certain  sums,  out  of  their  private  funds. — Could  our  legisla- 
ture so  deal  with  our  banks  which  refuse  payment,  and  thereby 
defraud  the  publick. 

If  the  principle  now  contended  for  be  a  sound  one,  it  is  not 
easy  to  see  the  use  of  a  written  constitution,  defining  and  profess- 
ing to  establish  private  rights ; — and  then  leaving  them  at  the 
mercy  of  the  legislature. — Will  they  be  at  a  loss  to  find  good 
reason  for  passing  any  bill  ? — the  corporation  has  abused  its  priy 
ileges  ; — its  constitution,  emanated  from  royalty  ; — it  is  necessary 
to  enlarge  and  improve  its  charter,  and  render  the  government  of 
the  college  more  dependent  on  those,  who  are  honoured  with  the 
confidence  of  the  people,  and  of  course,  well  qualified  to  preside 
over  their  literary  as  well  as  civil  concerns.  The  charter  of  Mas- 
sachusetts was  taken  away  because  it  was  not  a  good  one ; — ^and 
its  powers  had  been  abused. — These  acts  (it  may  be  said)  were 
not  intended  '* to  destroy^  but  to  reform'^ — So  said  Sir  Robert 
Sawyer  on  the  quo  warranto  against  the  city  of  London, — "to 
prune  oflF  those  exorbitances  of  power  which  the  city  magistrates 
had  assumed.*'  It  has  been  asked,  shall  the  good  of  the  many  be 
sacrificed  to  the  few?  Has  not  the  state  as  deep  an  interest  in 
the  prosperity  of  the  college  as  the  trustees  ?  In  the  case  of  the 
city  of  London,  it  was  asked,  is  a  corporation  once  constituted,  for- 
ever out  of  the  reach  of  the  common  law  ? — so  here, — is  this  royal 
charter  beyond  the  controul  of  the  sovereign  power  of  the  state, 
vested  in  the  legislature, — bound  to  promote  the  publick  good? 

(57)  N.  H.  Laws,  Ed.  1815,  p.  82. 

(58)  See  8  Mass.  Rep.  445. 
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We  admit  that  our  government  "  was  instituted  for  the  general 
good, — the  common  benefit," — the  prosperity  and  happiness  of  the 
people.  But  was  it  not  also  instituted  for  the  protection  and 
security  of  every  individual,  whether  natural  or  politick,  his  per- 
son and  his  property?  Without  the  protection  and  security  of 
these,  how  is  the  publick  good  to  be  promoted? 

The  framers  of  our  constitution,  and  the  people  who  ratified  it, 
seem  to  have  entertained  the  opinion,  that  the  people  in  their 
capacity  of  sovereign  should  declare  some  rights,  fix  some  principles, 
and  place  them  beyond  the  controul  of  any  and  every  department 
of  the  goveniraent. — Now  the  doctrine  contended  for,  removes  all 
barriers  out  of  the  way  of  the  legislature.  If  they  have- the  right  to 
pass  all  laws  publick  and  private,  general  and  special,  which  the 
publick  good  requires,  what  power  has  the  judiciary  to  declare  ani/ 
laiv  unconstitutional  ?  Would  not  this  be  making  the  legislature 
subordinate  to  the  judiciary  ?  A  doctrine  which  I  totally  deny.  In 
the  same  sense,  that  the  publick  good  requires,  the  new  modelling 
of  Dartmouth  College,  it  may  require  all  or  any  part  of  the  private 
property  of  any  bank  or  individual.  No  arguments  have  been 
addressed  to  the  court  shewing,  wherein  the  publick  good  required 
these  acts. — They  stand  on  the  Bic  volo^  sic  jubeo^  stet  pro  ratione 
voluntas. 

No  one  can  justly  charge  me  with  want  of  respect  for  British 
precedents.  I  consider  the  respect  shewn  by  parliament,  in  mod- 
ern times,  to  private  rights,  and  the  extreme  caution  with  which 
they  are  guarded  by  that  assembly,  as  entitled  to  the  highest 
praise,  and  every  way  worthy  of  our  imitation. — There  has  been, 
and  still  is,  much  ground  of  complaint  with  us  on  this  head.  But 
still  parliament  may  pass  many  acts,  which  our  legislature  are  pro- 
hibited from  passing.  It  can  pass  ex  post  facto  laws^  in  the  worst 
sense  of  the  term. — Bills  of  attainder — as  often  perhaps,  condemn- 
ing the  innocent  as  the  guilty,  and  always  attended  with  confisca- 
tion of  property,  are  not  forbidden.  Is  it  to  be  presumed  that  the 
parliaments  passing  such  iniquitous  bills,  did  not  contain  on  their 
rolls  the  names  of  many  great  and  good  men  ? — and  that  the  advo- 
cates for  these  special  acts  had  nothing  to  say  about  the  publick 
good?  Such  acts  are  always  defended  on  the  ground  that  the 
publick  safety — a  much  higher  consideration  than  the  publick  good 
—demands  the  enactment.  It  is  in  the  exercise  of  the  same 
authority,  that  parliament  can  dissolve  all  corporations.  So  it  can 
declare  authoritatively  what  is,  and  what  shall  be  truth,  and  what 
heresy  in  matters  of  religion ;  and  can,  if  it  pleases,  provide  for 
the  purification  of  religion  by  burning  all  heretics.  So  that  Sir 
Edward  Coke,  is  abundantly  justified  in  saying,  that  parliament 
has  despotick  poiver. 

Precedents  drawn  from  the  English  parliament  in  troublesome 
times,  or  any  other  assembly  of  legislators  or  judges  in  such  times, 
are  about  as  good  authority  here,  at  this  day,  as  the  decisions  in 
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the  reign  of  Richard  the  second,  where  the  judges  were  capitally 
condemned  for  the  judgments  they  gave.  The  condemnations  and 
the  judgments  were  pretty  much  alike. 

The  defendant's  counsel  seem  aware  that  the  right  claimed  for 
the  legislature,  to  take  away  the  property  and  privileges  of  private 
corporations  is  liable  to  be  abused  ;  and  therefore  agree,  that  it 
ought  never  to  be  exercised  but  for  the  strongest  and  most  impor- 
tant reasons.  This  restriction  promises  something  on  paper :  but 
what  is  its  practical  utility  ?  Who  shall  judge  of  the  weight  and 
importance  of  the  reasons? — Not  the  judiciary  surely ; — and  not 
the  party  to  be  affected  by  the  measure.  If  the  legislature  judge 
amiss  there  is  no  remedy. 

The  mischief  here  arises  from  the  principle  which  concedes  to 
the  legislature  a  power  altogether  indefinite,  or  in  other  words, 
despotick.  Is  there  a  government  in  the  world  which  would  hesi- 
tate to  acknowledge  the  obligation  of  such  a  principle  f 

But  extreme  caution  in  dealing  with  these  plaintiffs  seems  not 
to  be  required,  because  the  interest  of  the  legislature  and  the 
trustees  are  said  to  be  the  same.  But  I  hope  it  has  been  satisfac- 
torily shewn,  that  this  is  by  no  means  the  case. — Have  the  legisla- 
ture of  New-Hampshire  no  inducement  to  apply  the  funds  raised 
from  contributions  from  without  as  well  as  within  the  state,  (it 
would  be  invidious  to  state  the  proportions  accruing  from  each 
source)  exclusively  to  our  own  citizens?  And  if  they  should  do 
so,  who  shall  correct  the  procedure  ? 

At  present  they  have  contented  themselves  with  taking  the 
property  from  the  men  to  whom  the  donors  entrusted  it,  and  giv- 
ing it  to  a  corporate  body  created  by  themselves,  adding  to  the 
uses  (I  suppose  on  account  of  the  greatness  of  the  funds)  other 
colleges,  an  institute,  &c.  They  have  not  diverted  the  funds  from 
literature.  But  what  they  have  done,  is  an  assertion  of  the  right 
to  do  what  they  please  with  them.  I  am  by  no  means  convinced 
from  any  thing  which  I  have  heard,  that  the  dependence  of  the 
legislature  on  the  people  would  be  a  suflScient  check  to  an  entire 
misapplication  of  the  funds.  What  prevents  the  people,  for  exam- 
ple, from  preferring  the  institute  proposed,  to  our  old  fashioned 
colleges  ?  They  may,  possibly,  like  it  the  better  for  not  knowing 
precisely  what  it  is ;  and  yet  their  ideas  on  this  subject  may  be  as 
distinct  as  those  of  the  majority  of  the  legislature. 

I  know  that  courts  of  chancery  have  a  controuling  power  over 
all  charitable  institutions.  But  our  legislature  seem  to  have  no 
disposition  to  provide  for  the  erection  of  such  courts :  and  it  seems 
to  be  intimated  that,  till  we  have  such,  the  legislature  themselves 
may  rightly  exercise  chancery  powers.  I  admit  they  are  as  well 
qualified  for  chancellors  as  for  common  law  judges. 

We  have  heard  it  gravely  stated,  as  a  reason  for  the  interfer- 
ence of  the  legislature  in  this  case,  that  literary  institutions  are 
subject  to   decay;  that  the   charter   of  our   college  was   granted 
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under  the  authority  of  the  British  king,  and  as  it  emanated  from 
royalty,  so  it  contained,  as  was  natural,  principles  congenial  to 
monarchy : — one  of  these  is,  the  power  of  self  perpetuation.  This 
last  "  monarchical  principle,"  so  hostile  to  the  spirit  and  genius  of 
a  free  government,  has  been,  it  is  believed,  pretty  carefully  pre- 
served in  all  the  charters  of  charitable  institutions  granted  by  our 
legislature.  It  is  candid  to  presume  they  were  not  aware  of  its 
anti-republican  tendency. 

If  Dartmouth  College  has  suffered  in  its  constitution  from 
"  decay  "  it  is  certainly  not  the  effect  of  old  age ;  and  as  little  to 
be  ascribed  to  the  corrupting  influence  of  ease,  leisure  or  wealth. 

From  the  same  quarter  it  has  been  intimated  that  much  good 
would  result  to  this  seminary  and  to  the  publick  from  govern- 
mental, checks  on  its  officers  and  affairs.  I  am  not  a  convert  to 
these  opinions.  As  there  is  no  royal  road  to  science  so  there  is  no 
such  republican  road.  The  best  road  is  that  which  has  been 
marked  out  and  trodden  by  learned  men ;  those  who  are  them- 
selves proficients  in  science,  not  sciolists  and  mere  pretenders  to 
learning.  And  the  best  reliance  for  funds  is  on  munificent  indi- 
viduals, men  who  have  wealth  to  bestow  and  hearts  to  bestow  it ; 
— to  found  colleges,  and  really  to  improve  the  literary  seminaries 
we  have. 

It  is  the  duty  of  the  legislature  by  all  fitting  ways  and  means  to 
encourage  such  men  to  give ;  and  the  most  effectual  will  be  honestly 
and  sacredly  to  respect  the  rights,  privileges  and  immunities  of  the 
seminaries  they*  endow.  The  state  should  do  all  she  can  ;  but  her 
best  gifts  to  her  colleges  will  always  be,  not  a  code  of  laws  but 
lands  or  monies.  For  myself,  I  do  not  wish  to  see  the  time  when 
the  government  of  this  or  any  other  literary  institution  (always 
excepting  perhaps  the  institute)  shall  be  closely  connected  with  the 
government  of  the  state.  Changes  in  the  latter,  if  not  desirable, 
are  always  to  be  expected ;  permanence  in  the  former  is  every  way 
important.  There  is  besides  something  in  political  men  generally 
speaking,  which  unfits  them  for  the  management  of  an  academical 
institution,  or  to  be  useful  fellow-workers  with  instructors  of  youth. 
I  do  not  say  that  such  alliance  is  as  bad  as  that  between  church 
and  state  ;  but  it  is  somewhat  like  it.  I  had  rather  see  government 
stand  neuter,  content  itself  with  seeing  fair  play  between  the  friends 
and  patrons  of  learning  and  its  foes,  than  to  take  upon  itself  to 
prescribe  systems  of  education,  elect  the  professors  and  officers  and 
regulate  the  interiour  of  colleges  as  its  caprice  may  direct. 

It  only  remains  to  consider  whether  the  legislative  acts  in  ques- 
tion violate  the  constitution  of  the  United  States.  Is  the  charter 
a  contract  within  the  meaning  of  that  constitution  ?  If  it  be,  I  trust, 
I  need  not  add  any  thing  to  the  observations  which  have  been  made, 
showing  that  its  obligation  has  been  impaired. 

It  has  been  my  endeavour  to  shew  that  when  property  is  given 
to  a  charity  of  this  kind,  the  owners,  as  founders  or  donors  retain 
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the  power  of  inspecting  its  application,  of  protecting  the  interest  of 
the  foundation,  and  of  correcting  all  abuses  in  the  management  of 
the  property  and  in  the  government  of  the  institution.  When  a 
charter  or  an  act  of  incorporation  like  the  present  is  granted,  this 
power  is  neither  lost  nor  transferred  to  the  king,  the  state,  or  to 
the  publick,  but,  by  the  founders  consent  and  at  their  request  is 
vested  in  the  trustees  :  Thenceforth  they,  as  a  body  corporate  hold 
the  property,  as  the  perpetual  representatives  of  the  donors ; — are 
perpetual  visitors  and  governours  of  the  charity.  This  is  the  will 
of  the  donors : — and  the  supreme  power  granting  the  charter  sanc- 
tions the  transfer,  and  stipulates  by  implication  with  the  donors 
and  expressly  with  the  trustees,  that  they  shall  forever  as  a  body 
politick  hold  and  enjoy  the  property,  and  the  powers  and  franchises 
contained  in  the  charter.  The  charter  is  evidence,  and  coticlu^ive 
evidence  of  the  compact,  its  terms  and  conditions.  The  most 
important  of  these  are,  that  the  body  politick  shall  have  the  very 
necessary  power  of  electing  members  in  the  room  of  such  as  go 
off ; — the  right  of  acquiring  and  holding  property  for  the  use  of  the 
institution  : — the  power  to  make  statutes  for  the  government  of  the 
institution,  and  generally  to  exercise  all  the  powers,  and  to  have  all 
the  privileges  usually  belonging  to  the  government  of  a  college. 
Here  seems  to  be  every  thing  requisite  to  form  a  compact.  The 
king  is  one  party,  the  donors  in  the  first  instance,  and  then  the 
trustees  as  their  acknowledged  substitutes  or  representatives  are  the 
other  party.  There  are  stipulations,  express  and  implied,  in  favour 
of  each  party. — Dr.  Eleazer  Wheelock  acted  for  the  donors,  (or  for 
himself,  if  it  should  be  thought  the  property  contributed  was  then  in 
him.)  Is  not  this  Dr.  E.  Wheelock's  language?  I  propose  to  give 
the  funds  collected  here,  and  which  have  been  hitherto  employed 
in  support  of  the  Indian  charity  school, — those  now  in  the  hands  of 
the  trustees  in  England,  who  are  in  fact  my  trustees, — those  offered, 
and  procured  here,  with  more  immediate  reference  to  the  college 
to  be  located  in  the  western  part  of  New-Hampshire,  procured  at 
my  solicitation  ; — I  propose  with  these  funds  to  found  a  college; — 
certain  of  my  friends  to  be  appointed  trustees, — and  the  corpora- 
tion to  have  certain  powers  and  privileges,  (the  same  which  were 
conferred  by  the  charter)  and  the  uses  and  purposes  of  the  insti- 
tution the  same  as  those  specified.  The  king  accepts  the  proposal, 
and  thereby  secures  to  his  subjects  (not  merely  those  inhabiting  the 
province  of  New-Hampshire)  the  benefits  arising  from  such  an 
institution  in  such  a  place :  and  these  benefits  his  courts  will  take 
care  shall  be  forever  enjoyed.  The  trustees  after  accepting  the 
charter  are  bound  to  answer  the  end  of  their  creation ; — and  apply 
the  funds,  and  such  as  they  may  procure, /orever  to  the  uses  desig- 
nated by  the  donors,  and  declared  in  the  charter. 

This  was  a  good  contract  on  both  sides.  The  original  donors 
have  no  doubt  already  received  their  reward.  The  trustees,  till 
this  unlooked  for  intrusion  by  the  state  were  enjoying  the  satisfac- 
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tion  of  seeing  the  good  work  prosper  in  their  hands ; — and  the  state 
and  its  citizens  were  reaping  the  advantages  resulting  from  the 
diffusion  of  knowledge.  The  charter  and  its  privileges  were  pur- 
chased with  something  better  than  money. — It  was  not  a  monopoly 
even  of  charity ;  for  the  state,  its  rulers,  and  all  charitable  individ- 
uals may  still  foster  learning  by  endowing  colleges  and  free  schools. 
Does  not  then  every  principle  of  good  faith  require  the  fulfilment 
of  the  contract  on  both  sides? 

It  is  too  late  for  the  king  to  quarrel  with  the  terms. — He  never 
did.  No  complaint  was  made  till  1816.  What  claim  have  the 
state  now  to  the  funds  or  the  controul  over  the  institution,  except 
that  they  prefer  the  absolute  property  to  the  benefit  secured  by  the 
charter? — And  what  sort  of  title  is  this,  in  a  court  of  law  or 
equity  ? — And  what  should  we  think  of  an  individual  who  should 
assert  it  ?  The  privileges  granted  were  such,  and  such  only,  as 
the  experience  of  centuries  had  demonstrated  to  be  proper  and  safe. 

Was  the  king  deceived  in  this  ^rant  ?  Who  practised  the  decep- 
tion ;  and  in  what  does  it  consist  T 

Does  this  compact  bear  any  resemblance  to  that  which  may  be 
supposed  in  the  formation  of  a  county,  town,  &c.  ?  Here,  private 
property  is  given  for  certain  purposes,  and  on  certain  terms  and 
conditions ;  and  in  return,  certain  franchises  are  bestowed. 

We  have  seen  that  our  law  regards  grants  of  corporate  privileges 
for  the  holding  and  managing  property  from  which  the  publick 
derive  a  great  benefit  as  a  compact(59). 

It  is  difficult  to  imagine  a  reason,  why  compacts  of  this  sort 
should  not  be  entitled  to  the  protection  of  the  constitution  of  the 
United  States.  A  state  may  contract  (60),  and  experience  shews, 
she  may  pass  acts  violating  her  own  solemn  contracts,  as  well  as 
make  laws  impairing  contracts  to  which  she  is  not  a  party. 

I  know  it  has  been  said,  that  the  annulling  of  this  charter  deprives 
the  plaintiffs  of  no  valuable  estate  or  interest.  The  whole  benefi- 
cial use  was  in  the  state.  In  this  view  the  charter  is  a  mere  appro- 
priation of  the  funds  by  the  king,  not  by  the  donors, — to  the  use  of 
a  college,  which  he  was  pleased  to  call  Dartmouth  College ; — the 
charter  was  the  sole  act  of  the  king ; — there  was  but  one  party ; — 
the  king,  consequently  may  change  it,  though  drawn  up  in  .solemn 
form,  as  men  change  their  last  wills  though  in  the  name  of  God 
amen. — The  donors  parted  with  all  their  property ;  and  Dr.  Eleazer 
Wheelock  (from  his  great  love,  I  suppose,  for  monarchy,)  gave  all 
to  his  majesty,  who  was  then  graciouslv  pleased  of  his  own  special 
grace,  certain  knowledge  and  mere  motion,  with  these  funds  to  con- 
stitute and  endow  a  college ; — and  for  the  present  place  it  under 
the  administration  of  certain  persons,  as  his  agents — publick  agents 

(59)  See  acts  of  6th  Feby.  1789,  and  19th  June  1794,  N.  H.  Laws,  edn.  1815, 
p.  67. 73.— ante.  p.  147,— and  see  also  N.  H.  Turnpike  acts — Bank  acts, 

(60)  6  Cranch  137. 
VOL.  LXV.      37 
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— to  manage  this  publick  property. — His  successors,  who  surely 
inherit  all  the  love  of  learning  and  all  the  honesty  and  justice  of 
the  crown,  have  only  done  what  his  majesty  mi^kt  have  done, 
removed  one  set  of  publick  agents,  and  provided  for  the  appoint- 
ment of  another. — Either  this  account,  of  the  nature  of  this  prop- 
erty, or  ours  must,  I  think,  be  the  correct  one.  Every  one  who 
reads  the  charter  can  determine. 

If  the  state  have  no  legal  or  equitable  estate  in  these  funds  and 
in  this  charter,  its  franchises  and  privileges,  then  this  objection 
entirely  falls  to  the  ground.  The  truth  is  the  trustees,  as  a  body 
politick,  are  the  legal  and  equitable  owners  of  the  property  and  of 
the  franchises  conferred  by  the  charter : — as  long  as  tney  hold  and 
apply  the  one,  and  use  the  other  according  to  law,  their  property 
is  sacred  and  ought  to  be  protected  from  legislative,  as  well  as 
every  other  violation. 

That  the  plaintiffs  hold  the  funds  for  others  (certainly,  if  the 
state  be  not  those  others)  no  way  affects  the  plaintiffs'  right  to 
claim  the  benefit  of  the  compact  formed  by  the  charter,  unim- 
paired. 

I  do  not  think  that  authorities  are  needed  on  this  paii;  of  our 
case.  In  Fletcher  vs.  Peck  (61),  it  was  decided,  that  a  grant  of 
land  by  a  state  is  a  contract  and  protected  by  the  constitution  of 
the  United  States. 

The  legislature  of  New-Hampshire  have,  in  effect,  determined 
that  the  grant  of  the  privilege  to  make  a  canal,  &c.  is  a  com- 
pact (62). 

In  Nev>Jer%ey  vs.  WiUon  (68),  it  was  decided  that  where  the 
state  granted  an  easement — the  exemption  of  certain  lands  from 
taxation — the  grant  could  not  be  repealed  by  the  legislature. 

In  Terret  vs.  Taylor  (64),  it  was  held,  that  a  legislative  grant 
was  not  revocable,  and  that  property  held  by  certain  persons  for 
the  use  of  the  church  could  not  be  divested  by  an  act  of  the  legis- 
lature of  the  state,  in  which  the  lands  were  situate. 

In  Pawlet  vs.  Clarke  (65),  it  was  held,  that  where  lands  were 
granted  by  the  state  to  the  town  in  which  they  were  situate  "  for 
the  use  and  support  of  religious  worship  "  the  legislature  could  not 
by  an  after  act  appropriate  the  same  lands  "  for  the  use  of  the 
schools  of  such  towns.' 

No  authorities  have  been  cited  which  militate  with  the  princi- 
ples recognized  and  established  by  these  cases  nor  any  arguments 
adduced,  which  seem  to  require  a  particular  consideration. 

Though  I  do  not  think  the  arguments  of  the  defendant's  counsel 
sound,  yet  I  have  too  much  respect  for  those  who  urged  them  to 
adopt  the  language  of  lord  Coke,  in  the  case  of  Sutton's  hospi- 

161)  6  Cranch  87. 
62)  See  ante,  p.  147. 
63)  7  Cranch  164. 
64)  0  Cranch  43. 
65)  9  Cranch  292. 
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tal  (66), — "all  the  arguments  which  have  been  made  against  this 
*'  honourable  work  of  charity^  are  hatched  out  of  mere  conceit  and 
"  new  invention^  without  any  ground  of  law,  and  such  which  have 
"any  colour  were  utterly  mistaken  " — not  founded  in  fact. 

I  am  sensible  much  might  be  added  to  illustrate  and  enforce 
this  and  the  former  heads.  But  as  the  court  are  fully  apprized 
of  the  general  principles  on  which  we  contend  the  acts  of  the  legis- 
lature in  question  are  impeached,  I  forbear  further  detail. 

In  advocating  this  cause,  I  have  not  for  a  moment  been  relieved 
from  a  most  oppressive  sense  of  its  importance, — to  the  literary 
institution  whose  rights  have  been  prostrated,  and  to  all  our  char- 
itable establishments  for  the  promotion  of  religion  or  literature : 
the  cause  of  one  is  the  cause  of  all.  I  might  have  declined  the 
duty  of  an  advocate :  but  I  have  felt  myself  impelled  by  a  solemn 
sense  of  duty, — the  duty  which  every  citizen  owes  his  country,  to 
make  every  exertion  in  my  power  to  maintain  and  defend  the  con- 
stitution against  all  violations,  from  what  quarter  soever  they  may 
proceed.  The  plaintiffs  have  discharged  a  necessary  duty  on  their 
part, — that  of  bringing  this  cause  where  relief  can  be  obtained. 
Nothing  remains,  but  to  expect  that  impartial  judgment  which 
the  law  is  bound  to  pronounce  on  the  facts  of  the  case. 


Mr.  Bartlett. — However  arduous  may  be  the  duties  which 
devolve  upon  the  defendants'  counsel  in  this  case,  I  rejoice  that 
we  have  not  here  to  encounter  all  those  difficulties  which,  from  the 
publick  excitement,  appear  to  have  burthened  the  publick  mind. 

The  hopes,  fears  and  interests  of  those,  who  paiiiake  of  the  feel- 
ings of  the  partie's  in  this  action,  may  present  many  difficulties  to 
their  coming  to  a  proper  decision  ;  but  none  of  those  obstacles  lie 
in  the  path  of  the  court. — Many  circumstances  at  this  moment 
call  us  to  rejoice,  that  the  breath  of  faction,  whatever  tempests  it 
may  raise  upon  the  surface,  can  never  disturb  the  serenity  of  the 
atmosphere  that  surrounds  their  elevation — ^that  whatever  may  be 
others'  feelings  and  passions,  our  system  of  government  has  given 
us  a  tribunal,  which  in  all  judicial  proceedings  may  look  with  per- 
fect unconcern  upon  "this  noisy  babel  earth,  nor  feel  its  giddy 
whirl."  . 

Prom  the  course  that  has  been  adopted  by  the  defendant  in  this 
action,  it  is  perfectly  apparent  he  has  no  objection  that  the  plain- 
tiffs should  investigate,  however  informally  they  may  come  to  it, 
every  part  of  the  ground  upon  which  he  stands,  for  had  he  felt  any 
want  of  confidence,  he  could,  without  any  lack  of  courtesy,  have 
stopped  them  in  this  prosecution  at  its  very  threshold.  That  the 
name  of  a  corporation  may  be  altered  with  or  without  their  con- 
sent, and  by  a  power  much  inferior  to  our  legislature,  would  not 
be  contested  even  by  the  most  undoubting  disciple  of  .the  modern 
(66)  10  Co.  29. 
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doctrine  of  corporate  supremacy  (1). — And  when  the  name  is  thus 
altered,  it  is  indisputably  settled  that  the  corporation  must  sue  by 
its  new  name  (2). 

Should  the  plaintiffs,  on  a  plea  in  abatement,  have  amended 
their  writ  and  taken  the  unwelcome  name  of  the  amended  charter, 
even  then,  without  a  further  extension  of  courtesy  by  the  defend- 
ant, their  action  must  have  failed; — ^for  whatever  be  the  final 
decision  on  the  validity  of  the  law,  the  defendant,  detaining  the 
articles  sued  for  as  an  officer  in  the  discharge  of  a  publick  duty 
under  that  law,  could  not  be  found  guilty  of  a  conversion  to  his 
own  use  in  this  form  of  action  (3). 

[The  Chief  Justice  here  observed  that  although  inclined  to  the 
opinion  that  this  was  not  the  proper  form  of  action,  yet  he  under- 
stood that  point  to  be  waived  by  the  parties.] 

The  defendant,  sir,  does  most  cheerfully  waive  this  and  every 
exception  in  point  of  form,  with  a  desire  to  accelerate  the  plain- 
tiffs' progress  to  the  temple  of  justice,  believing  they  will  the 
sooner  find  there  the  inscription  to  themselves  of  mene  tekel  upon 
its  walls. — The  plaintiffs,  however,  having  been  thus  careless  in 
their  process,  it  may  perhaps  excite  less  surprise,  should  they  be 
found  sometimes  inaccurate  in  their  principles,  and  not  always 
infallible  in  the  application  of  them. 

The  question  is  understood  to  be  upon  the  validitv  of  the  acts  of 
the  legislature  of  New-Hampshire  of  June  27,  1816,  entitled  '*An 
act  to  amend  the  charter  and  enlarge  and  improve  the  corporation 
of  Dartmouth  College  "  (4)— and  of  Dec.  18,  1816,  entitled  '•  an 
act  in  addition  to  and  in  amendment  of  an  act  to  amend  the  char- 
ter and  enlarge  and  improve  the  corporation  of  Dartmouth  Col- 
lege"  (5). 

The  defendant  does  not  introduce  to  the  present  discussions  the 
additional  act  of  Dec.  26,  1816  (6),  as  he  does  not  rest  his  defence 
in  this  suit  upon  any  provision  of  that  act. 

The  imperfect  manner  in  which  our  remarks  may  be  offered  in 
answer  to  the  plaintiffs^  learned  counsel,  it  is  hoped,  will  find  a 
sufficient  apology  in  the  disadvantageous  circumstances  under 
which  we  appear. — A  recurrence  to  books,  to  principles,  to  reason, 
could  give  no  very  certain  indications  of  the  objections  to  be 
raised  against  these  acts  of  the  Legislature.  Those  objections,  as 
we  apprehend,  resting  principally  in  the  subtle  ingenuity  of  the 
learned  counsel  could  not,  by  our  feeble  efforts,  have  been  antici- 
pated.— And  since  they  were  but  yesterday  communicated  to  the 
court  with  the  splendor  of  learning  and  depth  of  logick  common 


(1)  3  Bur.  1780.— 3  Term  Rep.  240. 

(2)  1  Bos.  &  Pul.  40.— 3  Salk.  102.— 1  L.  Ray.  30.  Bac.  Abr.  Corp.  E.  Com. 
Dig.  Franch.  F.  1.— 1  Rol.  512. 

i3)  2  Mass.  Rep. 
4)  N.  U.  Laws,  June  Sess.  1816.  p.  48. 
5)  N.  H.  Laws,  Nov.  Sess.  1816.  p.  74. 
6)  N.  H.  Laws,  Nov.  Sess.  1816.  p.  94. 
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to  those  distinguished  advocates,  a  few  hours  only  have  been  left 
us  to  consider  even  cursorily  the  wide  extent  of  the  argument. 

I  cannot  say  that  I  follow  precisely  the  order  or  form  of  their 
objections  to  these  legislative  acts,  but  believe  that  their  argu- 
ments were  directed  to  the  support  of  the  following  general  posi- 
tions— 

That  the  legislative  acts  in  question  are  contrary  to  the  principles 
of  natural  jxistice. 

That  corporations  of  this  nature  are  independent  of  legislative 
control. 

That  the  provisions  of  these  acts  violate  the  constitutions  of  Nev)- 
Hampshire  and  of  the  United  States. 

This  court  unquestionably  have  the  power,  and  cases  may  exist 
in  which  it  shall  become  their  duty,  to  declare  acts  of  the  legisla- 
ture void ;  but  this  power  or  duty  by  no  means  demand  of  them 
an  indiscriminate  warfare  against  all  Legislative  acts  which  may 
or  may  not  be  of  doubtful  expediency. — It  is  a  power  evidently 
not  to  be  exercised  for  slight  reasons, — "Admitting  such  a  power 
in  the  judiciary,"  says  judge  Thompson,  "  it  ought  to  be  exercised 
with  great  caution  and  circumspeetion  "  (7).  "As  the  authority 
to  declare  an  act  of  the  legislature  void"  (says  judge  Judell)  "  is 
of  a  delicate  and  awful  nature,  the  court  will  never  resort  to  that 
authority  but  in  a  clear  and  urgent  case  "  (8).  By  an  eminent 
jurist  of  this  state  it  has  been  observed  of  this  power,  that  "  it  is  a 
gem  which  would  tarnish  by  too  frequent  handling !  " 

Whatever  opinion  the  justices  of  this  court  in  the  character  pf 
legislators  mignt  have  entertained  of  the  policy  or  expediency  of 
these  acts,  sitting  as  a  judicial  tribunal,  their  only  enquiry  can  be 
whether  the  legislature,  had  power  to  pass  such  acts,  and  not  as  to 
the  wisdom  of  the  exercise  of  it. — Though  were  it  proper  here  to 
enter  upon  such  enquiry,  I  have  no  apprehension  that  the  legislature 
would  suffer  by  the  investigation.  Notwithstanding  the  severity 
of  remark  which  one  of  the  learned  counsel  has  been  pleased  to 
indulge  upon  that  part  of  our  system,  we  have  no  doubt  it  will 
continue  to  be  held  in  high  consideration.  And  it  is  believed  that 
the  court  will  not  refuse  a  proper  respect  to  an  opinion  expressed 
in  the  form  of  a  law  by  the  other  two  branches  of  government — a 
law,  which  to  become  such,  must  after  due  deliberation  have 
passed  the  house  of  representatives,  have  passed  the  senate,  and 
been  approved  by  the  chief  executive  magistrate  of  the  state. 
"  With  such  a  weight  of  prima  facie  evidence  in  favor  of  these 
laws "  (said  judge  Thompson  in  Livingston  vs.  Van  Ingen)  "  I 
should  not  have  the  boldness  to  pronounce  them  void,  without  the 
most  clear.,  satisfactory  and  unanswerable  reasons  (9).  "And  in 
such  case "  (said  Ch.  Jus.  Kent.)  "  the  court  should  be  able  to 

7)  9  Johns.  Rep.  564. 

8)  3  Dal.  Rep.  390. 

9)  9  Johns.  Rep.  564. 
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vindicate  itself  by  the  soundest  and  most  demonstrable  arguments  ** 
(10).  Such  authorities  need  not  the  support  even  of  Ch.  Jus. 
Parsons'  opinion,  as  expressed  in  the  case  of  Kendall  vs.  KinyBton 
(11).  Nor  need  we  insist  upon  the  principle  any  further  than  is 
already  adopted  by  this  court  in  their  rule  of  decision  justitia  fiat, 
and  the  maxim  of  their  province  dieere  non  dare  legem, 

I.  The  plaintiffs'  first  position  that  the  acts  in  question  are  con- 
trary  to  the  principles  of  natural  justice  is  certainly  a  very  broad 
and  indefinite  one. 

"  The  ideas  of  natural  justice  "  (says  a  learned  judge)  (12)  "are 
regulated  by  no  fixed  standard;  the  ablest  and  the  purest  men 
have  differed  upon  the  subject,  and  all  that  the  court  could  prop- 
erly say,  in  such  an  event,  would  be  that  the  legislature  (possessed 
of  an  equal  right  of  opinion)  had  passed  an  act,  which  in  the  opin- 
ion of  the  judges,  was  inconsistent  with  the  abstract  principles  of 
natural  justice." -" The  court"  (says  the  judge)  "cannot  pro- 
nounce it  to  be  void,  merely  because  it  is  in  their  opinion  contrary 
to  the  principles  of  natural  justice."  And  the  strong  language  of 
sir  William  Blackstone  is  that  if  the  legislature  saw  fit  to  enact  a 
law  manifestly  contrary  to  the  principles  of  natural  justice  he 
knew  of  no  power  that  could  declare  it  void  "  (13).  But  if  the 
court  find  in  these  acts  any  thing  contrary  to  the  principles  of  nat- 
ural justice,  the  defendant  will  disdain  to  protect  himself  even  by 
the  unequivocal  authorities  above  cited. 

He  asks  no  aid  for  injustice — no  protection  by  acts  of  the  legis- 
lature, unless  they  are  equitable  in  principles  as  well  as  legal  in 
their  operation.  As  an  investigation,  however,  of  the  expediency 
and  propriety  of  the  legislature's  passing  the  particular  acts, in 
question  would  open  a  wide  field  for  discussion,  which  would  at 
once  manifest  the  irrelevancy  of  such  an  enquiry  before  a  judicial 
tribunal,  we  shall  forbear  to  dwell  upon,  or  even  to  notice  the  facts 
and  circumstances  which  not  only  justified  but  demanded  the  pass- 
ing of  the  acts  in  question  ;  and  shall  consider  that  point  to  be  set- 
tled by  the  acts  themselves,  unless  upon  the  face  of  them  some- 
thing appear  to  rebut  that  strong  prirna  facie  evidence. 

In  support  of  their  first  position,  the  plaintiff's  counsel  say  that 
these  acts  of  the  legislature  destroy  the  old,  create  a  neiv  corporation 
and  transfer  to  it  the  property  of  the  former. 

Here  we  protest  against  imputing  to  the  acts  of  the  legislature 
any  consequences  which  result  from  the  plaintiffs'  opposition  to 
and  violation  of  those  acts.  If  by  opposing  they  have  forfeited 
any  oflSce  or  place  they  held  by  the  law,  let  not  the  law  be  made 
accountable  for  the  effect  of  their  transgressions.  As  well  might 
the  tenants  of  our  State  Prison  reproach  the  statute  book  for  the 
consequences  of  their  crimes. 

110)  Ibid. 
11)5  Mass.  Rep.  584. 
12)  3  Dal,  Rep.  3iH). 
18)  1  Blk.  Com.  91. 
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We  appeal  to  the  statutes  themselves  to  negative  this  declara- 
tion of  the  plaintiff  in  support  of  their  first  position. 

The  title  and  preamble  of  the  acts  certainly  do  not  exhibit 
proofs  of  any  such  design  as  the  plaintiffs  impute  to  them  ;  but  to 
enlarge  and  improve  the  charter  of  this  institution ;  and  in  the 
opinion  of  the  legislature,  who  in  this  case  can  have  no  other  inter- 
est than  that  of  the  publick,  to  render  it  more  extensively  useful. 
The  object  here  announced  is  certainly  a  laudable  one,  and  no 
doubt,  we  shall  be  able  to  shew,  is  within  the  power  and  duty  of 
the  legislature.  The  first  section  of  the  act  of  June  27  changes 
the  name  from  College  to  University, — increases  the  number  of 
trustees  from  twelve  to  twenty-one;  Iheir  authority  is  more 
detailed,  but  not  extended  to  any  object  beyond  that  of  the  origi- 
nal design  of  the  institution,  nor  are  the  funds  diverted  to  any  new 
purpose.  By  the  second  section  a  board  of  overseers  is  constituted. 
The  thiVd,  fourth,  and  fifth  section  prescribe  some  additional  duties 
to  the  offices  of  president  &c.  The  sixth  section  provided  for  the 
appointment  of  the  additional  trustees  and  for  filling  the  vacancies, 
until  a  meeting  of  the  board,  by  the  governour  and  council.  The 
other  parts  of  this  and  the  two  subsequent  sections  extend  merely 
to  the  meetings,  inspection  of  the  records,  oath  of  allegiance  and 
freedom  of  religious  opinions.  The  firet  section  of  the  act  of  Dec. 
18,  provides  for  calling  a  meeting  of  the  trustees  in  consequence  of 
a  quorum  not  having  assembled  at  the  annual  meeting  and  for  fill- 
ing of  vacancies  which  had  happened  since  that  time.  The  second 
section  provides  that  nine  may  form  a  quorum  for  business  &c., 
and  the  third  enacts  that  the  trustees  shall  make  and  subscribe 
the  oath  of  office. 

In  which  of  these  sections  then,  have  the  plaintiffs  discovered 
all  this  mischief  ?  Is  it  that  which  abolishes  the  oath  of  allegiance 
to  the  king  of  Great- Britain,  and  substitutes  an  oath  to  support 
the  constitution  of  the  United  States  ?  or  the  section  which,  con- 
formably to  that  constitution,  guarantees  freedom  of  religious 
opinion  ?  If  any  of  their  number  were  born  subjects  of  the  king 
or  Great-Britain,  and  adhere  to  the  doctrine  that  a  subject  cannot 
expatriate  himself,  then  may  they  insist  at  least  in  argument,  that 
the  principles  of  natural  justice  are  violated  in  compelling  them  to 
swear  against  the  allegiance  to  which  nature  had  bound  them. 

How  have  these  acts  destroyed  the  corporation  ?  Is  it  destroyed 
by  the  change  of  name  ?  What  hecatombs  then  are  annually  sac- 
rificed by  legislative  acts,  passed  for  the  alteration  of  names. — But 
that  the  corporation  with  a  new  name  remains  the  same  in  all  its 
rights,  duties  and  privileges  is  most  incontrovertibly  settled  in  the 
cases  of  Colchester  vs.  ASea6er(14),  and  Rex  vs.  Pa%more(lS).  In 
the  one  case  where  the  corporation  by  a  new  name  sued  on  a  bond 
given  to  the  corporation  in  its  old  name,  lord  -Mansfield  in  deliver- 

(14)  3  Bur.  1870. 

(15)  3  Term  Rep.  240. 


Digitized  byCjOOQlC 


568  COLLEGE  v.  WOODWARD.  [Grafton, 

ing  the  opinion  of  the  court  says,  ^^  it  is  argued  that  this  new  cor- 
poration is  totally  distinct  from  the  old  one;  but  there  is  NO 
AUTHORITY, — NO  DICTUM  FOR  IT."  The  same  is  decided  in  Miller 
vs.  Spatiman(16}  when  that  learned  reporter  has  this  marginal 
note  :  *^  A  corporation  does  not  lose  its  franchises  by  a  change  of  its 
name."  The  same  is  decided  in  the  Mayor  and  Burgesses  of  Scar- 
borough vs.  Butler(ll')^  Knight  Sf  at.  vs.  Corporation  of  Wells(\^)^ 
as  also  in  the  authorities  before  referred  to  on  this  point  confirmed  by 
the  whole  record  of  judicial  decisions. 

Has  the  addition  to  the  number  of  corporators  abolished  the  cor- 
poration, or  in  the  language  of  the  plaintiffs  "  confiscated  their  prop- 
erty ?"  As  this  point  must  be  more  particularly  noticed  in  our  con- 
sideration of  thQ  private  rights  claimed  by  the  plaintiflts  under  their 
constitutional  objections,  we  shall  leave  it  for  the  present  upon  the 
opinion  of  the  court  cited  from  the  3  Term  Rep.  241 — which  sup- 
ports this  power  as  exercised  by  the  Crown  alone,  and  that  too  in  a 
case  where  the  corporators  had  personal  interest  in  the  corporate 
property.  Lord  Kenyon  observed  "  by  the  new  charter,  the  king 
did  not  consider  the  old  corporation  dissolved  to  all  purposes,  but 
he  granted  those  rights  to  a  new  set  of  men,  and  superadded  such 
other  powers  as  he  deemed  necessary,"  to  which  justice  Ashurst 
adds  "as  to  there  being  here  a  dissent  of  a  majority  of  the  old  mem- 
bers I  lay  no  stress  upon  it."  And  as  though  this  case  had  been 
before  him,  he  observes  "here  the  members  of  the  old  corporation 
have  no  injury  or  injustice  to  complain  of,  for  they  are  all  included 
in  the  new  charter  of  incorporation,  and  if  any  of  them  do  not 
become  members  of  the  new  corporation  but  refuse  to  accept,  it 
is  their  own  fault. — But  at  any  rate,  whether  they  refuse  or  accept 
it  does  not  affect  the  right  of  the  Crown."  In  the  case  of  Colchester 
vs.  Seaher  before  cited,  when  it  was  urged  that  the  new  charter  had 
created  a  distinct  corporation  from  the  old  one,  lord  Mansfield  said, 
that "  without  an  express  authority  so  strong  as  not  to  be  gotten  over 
with,  we  ought  not  to  determine  a  case  so  much  against  reason." 
In  this  case  it  is  apparent  there  was  no  intention  of  the  legislature 
to  create  a  new  corporation  or  to  destroy  the  old  one — and  we  appre- 
hend no  point  can  be  settled  by  decided  cases  unless  this  is,  that 
the  old  corporation  is  not  destroyed  or  a  new  one  created  by  the 
change  of  name  or  addition  to  the  number  of  corporators. — It  of 
course  becomes  unnecessary  here  to  follow  the  plaintiffs'  counsel  in 
the  great  latitude  of  remark  upon  the  consequences  of  these  acts, 
predicated  upon  the  assumption  that  they  dissolve  the  old  and  create 
a  new  independent  corporation. — An  assumption  unsupported  by 
fact  or  law. 

11.  But,  say  the  plaintiffs,  corporations  of  this  nature  are  inde- 
pendent of  legislative  controul. — And  any  interference,  however 
harmless  in  itself  is  illegal. 

(16)  1  Saund.  344, 

(17)  3  Lev.  2:37—8. 

(18)  1  Lutw.  508. 
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This  has  been  urged  by  a  sacredness  in  the  constitution  and  char- 
acter of  corporations,  and  the  unfitness  of  legislatures,  by  their 
weakness  and  wickedness  to  approach  them. 

Let  us  a  moment  look  at  the  nature  of  corporations,  and  of  legis- 
lative powers  with  reference  to  them  and  the  general  practice  upon 
this  subject.  What  is  the  charm 'or  ma^ck  in  the  word  corpora- 
tion, that  all  other  moral  and  civil  liabihties  and  duties  should  be 
merged  in  the  privileges  of  its  members  ?  Does  it  result  from  the 
form  or  solemnity  of  their  origin  ?  Speaking  of  the  duties  of  indi- 
viduals as  members  of  civil  societies,  Kyd  0Dserves(19)  that  from 
the  establishment  of  civil  society  and  political  government  collec- 
tive bodies  of  men  "become  subject  to  common  burthens  and  com- 
mon duties,  assume  a  known  character  and  description  and  become 
objects  of  political  regulation.  "  At  their  first  mtroduction  they 
were  little  more  than  an  improvement  on  the  communities  which 
had  grown  up  imperceptibly  without  any  positive  institutions,  and 
for  a  considerable  period  the  shade  which  separated  the  one  from 
the  other  was  a  touch  so  delicate  as  to  require  the  most  minute 
attention,  and  the  most  discerning  eye  to  di8tingui8h(20)."  "  As 
no  particular  form  of  words  or  grant  is  necessary,  so  no  particular 
privileges  are  conferred  in  the  creation  of  a  corporation  by  the  mere 
act  of  making  it  such,  unless  embraced  in  the  nature  and  object  of 
the  institution(21)."  Even  without  any  ceremony  or  form  of 
words  creating  them  such,  the  people  of  any  religious  denomination, 
although  a  minority  in  a  town  corporation,  are  themselves  a  body 
corporate  for  certain  purposes  as  was  decided  by  one  of  the  plain- 
tiff s  counsel  while  upon  the  bench  of  our  supreme  court(22).  The 
union  of  the  several  circumstances  in  which  a  corporation  resembles 
other  communities  seems  to  constitute  its  very  essence;  and  its 
political  rights  are  more  or  less  extensive  according  to  the  design 
of  its  institution(28).  "A  corporation  has  been  called h, franchise^ 
the  propriety  of  which  appellation  depends  on  the  more  or  less 
extensive  meaning  in  which  the  word  ''^franchise  "  is  used ;  for  this, 
with  several  other  appellations  have  been  given  to  corporations, 
which  unless  particularly  explained  are  apt  to  bewilder  and  mis- 
lead the  understanding(24).  "  In  a  more  appropriate  sense  the 
word  franchise  means  a  roi/al  privilege  in  the  hands  of  a  subject  by 
which  he  either  receives  some  profit  or  has  the  exclusive  exercise  of 
some  right.  In  this  sense  a  corporation  cannot  be  called  a  fran- 
chise(25).  The  mere  fact  of  being  a  corporation  does  not  seem  to 
give  its  members  any  supremacy  over  civil  government ;  then  does 
such  privilege  result  from  the  design  of  these  associations  ? 

il9)  1  Kyd  on  Corp. 
20)  Ibid  2. 
21)  Ibid. 
22)  Haven  vs.  Rochester.— Strafford  Supr.  Ju.  Co.  Sept.  T.  1814. 
{m  1  Kyd  on  Corp.  18. 

(24)  Ibid  14. 

(25)  Ibid  15. 
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Although  it  is  believed  no  corporation  secures  to  its  members 
such  powers  as  are  contended  for,  still  it  will  be  found  that  the 
extent  of  their  rights  and  privileges  are  very  materially  affected 
by  the  design  of  the  institution.  As  we  find  some  corpoi'ations 
are  granted  to  individuals  for  their  personal  interest  and  emolu- 
ment— These,  although  sometimes  granted  gratuitously  with  a 
view  to  some  publick  advantage  also  to  be  derived,  but  are  usually 
established  in  consideration  of  ^ome  bonus  or  fee  paid  by  the  peti- 
tioners. Such  are  banks,  insurance  companies,  turnpike  roads  and 
canal  companies,  &c.  In  these,  individuals  hold  property  or  stock 
in  shares,  have  in  them  an  estate  of  inheritance  and  are  benefited 
by  certain  tolls,  interest  or  income. 

Other  corporations  we  may  observe,  which  are  established  prin- 
cipally for  publick  purposes,  but  in  which  individuals  as  members 
may  have  a  beneficial  interest,  but  no  estate  of  inheritance.  Such 
are  the  incorporations  of  school  districts,  parishes,  towns,  cities  and 
counties,  where  as  members  or  inhabitants  they  may  have  corpor- 
ate property  or  privileges,  such  as  benefits  from  the  corpomte  funds, 
rights  of  common,  &c. 

In  another  division  may  be  included  those  corporations  for  the 
appropriation  of  alms  to  purposes  of  a  private  nature ;  as  to  the 
poor  of  a  particular  parish,  &c.  The  interest  exists  here  in  indi- 
viduals, but  usually  not  in  the  corporators  who  hold  it  in  trust  for 
those  to  whom  it  is  appointed. 

In  a  still  more  comprehensive  class,  may  be  embraced  those  cor- 
porations which  are  purely  of  a  publick  nature.  The  common- 
wealth may  name  individuals  as  corporators  to  perpetuate  a  cor- 
porate succession,  the  better  to  carry  into  effect  objects  of  publick 
importance,  and  with  no  design  to  gi*ant  emoluments,  or  exclusive 
personal  privileges  to  the  individuals.  If  individuals  acquire  by 
such  publick  acts  any  personal  advantage  it  must  like  other 
privileges  incidental  to  publick  laws  yield  to  such  modification  as 
their  principal  design  requires.  Such  are  the  universities  in  Eng- 
land, and  institutions  of  a  similar  nature  in  this  country.  They 
are  of  a  civil  nature  as  they  directly  affect  the  welfare  and  pros- 
perity of  government,  and  as  was  observed  in  the  argument  of 
Phillips  vs.  Bury  (26),  fatal  would  be  the  consequences  if  they 
were  to  be  exempted  from  legislative  controul,  *'  the  great  part  of 
the  nation  would  not  be  subject  to  the  rules  and  government  of 
the  common  law,  for  the  rich  men  were  got  into  guilds  and  frater- 
nities, the  men  of  learning  into  colleges  and  halls,  the  poor  into 
hospitals,  and  those  called  religious  into  monasteries.  Now  in  all 
these  the  nation  have  a  publick  interest,  these  are  all  places  and 
people  of  publick  interest  and  concern." 

But  whatever  interest  the  publick  may  have  in  such  institutions, 
and  whatever  necessity  may  exist  for  their  reform  and  improve- 

(26)  4  Mod.  Rep.  117. 
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ment  we  are  told  by  the  plaintiffs  that  the  legislature  have  no 
power  to  apply  a  remedy,  but  that  resort  must  be  had  to  some 
other  tribunfiJ  or  the  evils  however  great  must  be  submitted  to. 

It  may  here  be  generally  observed,  that  unless  the  legislative 
power  can  remedy  defects  in  the  original  charter  establishing  such 
institutions,  no  remedy  can  be  applied  ;  for  whatever  authority  the 
courts  of  chancery  or  King's  bench  can  exercise,  must  be  confined 
to  the  existing  statutes,  and  can  make  no  provision  to  guard  against 
evils  in  future  or  to  secure  advantages  not  already  provided  for 

In  speaking  of  legislative  power  without  reference  to  the  restric- 
tions of  our  constitution  (which  we  shall  presently  consider)  we 
could  not  have  expected  to  hear  the  plaintiffs  attempt  upon  Eng- 
lish principles  to  support  the  position  that  it  is  inadequate  to  the 
correction  or  amendment  of  existing  laws  or  charters.  The  undis- 
puted textbook  of  the  English  law  in  its  comments  upon  the  legis- 
lative power  of  Great-Britain  is  in  this  language: — '*It  hath  sov- 
ereign and  uncontroulable  authority  in  making,  confirming,  enlarg- 
ing, restraining,  abrogating,  repealing,  reviving  and  expounding  of 
laws  concerning  matters  of  all  possible  denominations,  ecclesiastical 
or  temporal,  civil  or  military,  maritime  or  criminal.*' — "All  mis- 
chiefs and  grievances,  operations  and  remedies,  that  transcend  the 
ordinary  course  of  laws  are  within  the  reach  of  this  extraordinai*y 
tribunal  (28)." 

It  may  be  my  misfortune  not  to  have  better  understood  the 
object  of  that  part  of  the  gentleman's  argument  in  which  he  dwelt 
with  so  much  eloquence  upon  the  weakness  and  wickedness  of  our 
legislature.  Whether  it  were  intended  to  prove  that  no  legislative 
power  exists  in  our  government  or  to  shew  the  impropriety  of  that 
power  being  exercised  by  our  general  court,  the  force  of  it  was 
equally  lost  upon  my  unbelief. — Our  legislature  (said  the  gentle- 
men) are  illiterate,  are  ignorant,  and  *'he  cannot  tell  whether  their 
language  is  of  the  English  or  Indian  tongue." — "  They  are  subject 
to  passions  and  may  be  influenced  by  intrigue." — "  Majorities  are 
always  wrong." — If  these  things  be  so,  it  is  to  be  regretted  that  all 
the  candour  and  reason  of  that  part  of  the  gentleman's  argument 
should  be  lost  upon  a  tribunal  who  have  not  power  peaceably  to 
change  our  form  of  government,  and  who  probably  cannot  be  per- 
suaded to  recommend  rebellion.  But  from  such  gloomy  reflections 
let  us  have  a  moment's  relief  in  a  specimen  of  that  logick  by  which 
these  misdemeanours  are  proved  upon  the  legislature.  "  If  "  (said 
the  gentleman)  "certain  individuals  without  authority  had  taken 
possession  of  the  college  buildings,  they  would  have  been  guilty  of 
trespass. — The  legislature  passed  an  act,  in  the  execution  of  which 
they  became  authorized  to  take  possession ;  therefore  the  legisla- 
ture are  trespassers,  &c. — Had  a  similar  mode  of  reasoning  been 


27)  1  Blk.  Comm.  481.— Bac.  Ch.  E.— 2  Bro.  Ch.  Rep.  602. 

28)  1  Blk.  Coram.  166. 
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applied  to  that  gentleman's  judicial  proceedings,  it  might  have 
brought  him  and  his  logick  to  a  conclusion  not  altogether  so  agree- 
able.— For  instance,  if  the  sheriff  of  the  county  execute  a  person 
without  authority,  he  is  guilty  of  murder. — That  gentleman  and 
his  associates  upon  the  bench  in  the  due  course  of  judicial  process 
gave  the  sheriff  authority.     Therefore,  &c. 

Again  for  the  task  he  has  assigned  to  us — After  admitting  that 
the  king  of  Great  Britain  possesses  much  power,  and  saying  that 
parliament  is  omnipotent  it  is  asserted  that  our  defence  cannot  be 
supported  but  by  shewing  that  our  legislature  possesses  more 
power  than  king  and  parliament  both.  Now  whatever  might  be 
the  gentleman's  doubts  as  to  the  national  language  of  our  legisla- 
ture it  is  believed  the  legislature  would  be  at  no  loss  for  the 
national  character  of  such  reasoning. 

But  we  shall  be  content  with  that  portion  of  parliamentary- 
power  which  may  be  left  to  our  legislature  after  abating  from  it 
all  the  restrictions  of  the  constitution.  For  *'  an  act  of  parliament 
is  the  exercise  of  the  highest  authority  that  this  kingdom  acknowl- 
edges upon  earth.  It  hath  power  to  bind  every  subject  in  the  land 
and  the  dominions  thereunto  belonging,  nay,  even  the  king  him- 
self, if  particularly  named  therein  (29). '  And  yet  while  the  very- 
existence  of  government  requires  that  the  legislature  should  have 
power  to  pass  laws  which  may  affect  the  property,  liberty  or  life 
of  every  citizen  of  the  state,  it  is  argued  that  an  authority  equal 
to  the  establishment  of  an  ordinary  municipal  regulation  would  be 
unsafe  in  their  hands  upon  a  presumption  of  the  possibility  of  its 
abuse. 

Such  was  the  gentleman's   idea  of  their   propensity  to   abuse 

Cower,  that  he  could  find  for  them  no  parallel  on  earth,  but  he 
as  gone  to  the  court  of  Pandemonium  for  illustration.  Had  the 
legislature  committed  all  the  outrages  charged  upon  them,  without 
such  resort  to  heat  his  imagination^  might  not  his  memory  have 
supplied  him  a  reference  of  more  recent  authority  ? — Might  he  not 
have  pointed  to  a  tribunal  to  which  even  Rhadamanthus  would 
have  surrendered  his  robe  and  seal. 

The  legislature  forsooth  so  subject  to  "  passion  "  and  "  intrigue  " 
are  to  be  denied  jurisdiction  over  this  corporation  that  the  supreme 
controul  of  it  may  be  vested  in  some  half  dozen  trustees,  whom,  it 
must  be  taken  for  granted,  no  passions  can  ever  move — no  intrigue 
ever  influence ! 

That  the  legislative  power  is  amply  suflBcient  for  much  greater 
things  than  ours  has  attempted  in  this  case  is  not  only  true  in  the- 
ory but  that  it  has  long  been  exercised  in  practice  we  will  shew 
by  a  series  of  cases  both  in  Great  Britain  and  the  colonies.  By 
the  English  doctrine  so  far  are  corporations  of  any  kind  from 
being  above  the  legislative  power,  that  they  can  be  dissolved  at 

(29)  1  Blk.  Comm.  186. 
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the  pleasure  of  parliament;  and  a  fortiori  must  be  subject  to  every 
regulation  whicn  parliament  may  deem  expedient  (30). 

This  power  was  ever  considered  safely  entrusted  to  parliament 
as  the  guardians  of  the  community,  whose  interests  as  individuals 
or  corporators  were  there  represented. — A  reason  which  could  not 
apply  to  an  extension  of  the  same  authority  to  the  crown. — Nor  is 
it  pretended  that  the  king  can  in  all  cases  exercise  the  same  juris- 
diction. 

What  then  is  to  be  inferred  from  the  authorities  cited  by  the 
plaintiffs  to  shew  that  the  crown  has  not  the  power,  which  we 
say  the  legislature  has.  Suppose  they  had  produced  the  same 
number  of.  authorities  to  prove  that  the  crier  of  your  honours' 
court  does  not  possess  such  power ! — We  might  perhaps  be  disposed 
to  sav  he  would  not  be  less  suitable  than  "  his  majesty  "  to  exer- 
cise it — but  by  no  means  to  suppose  it  disproved  any  position  we 
h^ve  attempted  to  support.  As  it  is  not  our  intention  to  rely 
upon  any  parliamentary  precedent,  where  our  constitution  shall 
be  found  to  have  abridged  the  legislative  power,  so  we  at  once  dis- 
claim the  application  of  precedents  to  shew  the  want  of  such 
authority  in  the  crown — a  power  some  of  the  prerogatives  of 
which  are  possessed  by  our  legislature,  but  which  in  itself  is  totally 
destitute  of  the  authority  with  which  the  legislature  are  entrusted 
as  the  representatives  of  the  people. 

When  the  nation  was  dissatisfied  with  the  operations  of  the  land 
bank  and  south-sea  scheme,  no  difficulty  existed  for  want  of  power 
in  parliament  to  take  away  their  charters  and  even  make  the  mem- 
bers individually  liable  for  bill8(31).  In  the  time  of  Henry  sixth 
a  statute  was  passed  by  which  all  corporations  and  licences  granted 
by  that  prince  were  declared  to  be  void  (32)  Monopolies  granted 
by  charter  are  always  abolished  by  parliament  when  thought  proper 
(33).  So  the  fee  for  admission  into  trading  companies  is  altered 
almost  yearly  by  parliament,  although  much  against  the  inclination 
of  the  corporators ;  as  also  the  qualifiTcations  and  number  of  mem- 
bers.— In  the  28d  of  Geo.  II.  a  corporation  was  established  for  trade 
to  Africa,  with  great  detail  in  its  rights,  privileges,  &c.  and  by  stat- 
ute the  fort  of  Senegal  with  all  its  dependencies  had  been  vested  in 
it ;  still  in  the  5th  of  Geo.  III.  parliament  thought  proper,  on  much 
delibemtion  and  after  much  opposition,  to  take  from  their  jurisdic- 
tion that  fort  and  a  large  extent  of  coast,  vest  it  in  the  crown  and  de- 
clare the  trade  thither  free  to  all  his  majesty's  subjects. — Indeed  for 
proof  that  parliament  have  controuled,  altered,and  even  abolished 
corporations  at  their  pleasure,  it  cannot  be  necessary  to  refer  to 

S articular  cases,  while  no  book  upon  the  subject  can  be  found  that 
oes  not  recognize  the  principle (34).     But  if  examples  of  a  college 

(30)  2  Kyd.  on  Corp.  447.— 1  Blk.  Coram.  470.— Bac.  Abr.  Corp.  A. 

(31)  5  Ru8.  Mod.  Eu.  14. 

(32)  Bac.  Abr.  Stat.  F.  18. 

(33)  1  Tm.  W.  M.  181. 

(U)  2  Term.  Rep.  533.-8  Term.  Rep.  430.— Doug.  Rep.  637. 
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are  necessary,  among  many  others,  that  of  Manchester  college  may 
be  noticed,  where  parliament  took  from  a  special  visitor  the  power 
of  visitation  and  vested  it  in  the  crown  by  tne  2d  of  Geo.  11.(35). 
Also  the  case  of  Rex  <f  Reg,  vs.  St.  JohCs  college^  where  by  stat- 
ute of  1  W.  &  M.  for  abrogating  the  oaths  of  allegiance  and 
supremacy,  it  was  provided  that  the  office  of  head  or  fellow  of  a 
college  in  either  university  should  be  vacated  if  the  incumbent 
refused  the  new  oath (36). 

In  this  country  too  our  provincial  assemblies  exercised  the  same 
power  and  often  changed  the  whole  organization  of  such  institu- 
tions.— An  act  was  passed  in  Connecticut  in  1723  without  petition 
or  consent  of  the  corporation  "-For  the  more  full  and  complete  estab- 
lishment of  Yale  College^  and  for  enlarging  its  powers  and  privi- 
leges.'^ By  this  act  the  number  of  trustees  was  enlarged,  new 
offices  created,  and  new  regulations  made  with  regard  to  the  num- 
ber which  should  constitute  a  quorum  (37). 

By  an  order  of  the  general  court  of  the  province  of  Massachusetts^ 
1673,  an  addition  was  made  to  the  members  of  the  corpomtion  of 
Harvard  College,  against  the  ,will  of  the  corporation  (38).  In  1784, 
the  charter  of  Trinity  church  in  New-York,  with  regard  to  induc- 
tion was  repealed  by  the  legislature(39).  To  these  might  be  added 
many  other  instances,  (as  3  John.  Rep.  127 — 151,  &c.)  But  I  will 
here  leave  the  question  as  to  the  subjection  of  corporations  to  the 
general  legislative  power  with  an  offer  to  abandon  the  defence  when 
one  unequivocal  authority  shall  be  produced  by  the  plaintiffs  to 
shew  that  the  exercise  of  such  power  by  the  legislature  of  Great- 
Britian  was  ever  adjudged  illegal. 

The  plaintiffs  however  choose  not  to  rest  the  validity  of  these 
acts  upon  general  legislative  power,  but  say,  that  whatever  right 
the  parliament  of  Great-Britain  or  the  provincial  assemblies  before 
our  revolution  might  have  had,  to  have  passed  the  acts  in  question, 
that  our  legislature  now  has,  not  that  power  by  the  provisions  of 
our  constitution ;  and  therefore  in  the  third  place — 

III.  Theg  are  contrary  to  the  constitutions  of  Neio-Hampshire^and 
of  the  United  States, 

As  founder  and  visitor  of  eleemosynary  corporations  where  no 
visitor  is  expressly  appointed,  our  legislature  succeeds  to  all  the 
rights  of  the  crown  ;  "  and  "  (says  Judge  Spencer)  "  while  acting 
within  the  pale  of  the  United  States  and  state  constitutions  has 
all  the  omnipotence  of  parliament(40). 

"  When  the  people  (says  chief  justice  Kent)  create  a  single  entire 
government,  they  grant  at  once  all  the  powers  of  sovereignty.  The 
powers  granted  are  indefinite  and  incapable  of  enumeration.     Every 


:55)  4  Term  Rep.  236-7—244.-2  Term  Rep.  318. 

313)  4  Mod.  Rep.  2a3. 

37)  2  Doug.  Summary  183. 

m)  1  Hutch.  Hist.  159. 

39)  9  Johns.  Rep.  127. 

40)  7  Johns.  Rep.  492. 
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thing  is  granted  that  is  not  expressly  reserved  in  the  constitutional 
charter(41). 

Most,  if  not  all  the  restrictions  upon  legislative  power  in  our  con- 
stitutions originated  from  the  previous  exercise  or  abuse  of  the  power 
having  been  attended  with  evil. — And  if  we  look  at  our  constitu- 
tions, advised  by  the  precepts  of  the  learned  commentator,  for  the 
interpretation  of  statutes,  "by  considering  the  reason  and  spirit  of 
them,  or  the  cause  which  moved  flhe  legislature  to  enact  them," (42) 
we  shall  not  find  by  the  existence  of  any  evils  resulting  from  this 
power,  cause  for  any  restriction  upon  it  by  the  framers  of  the  con- 
stitution. Whatever  might  have  been  the  complaints  of  corpora- 
tions erected  for  private  emolument,  of  encroachments  upon  their 
rights,  there  was  no  pretence  that  parliament  should  not  have  juris- 
diction and  controul  over  publick  institutions,  and  that  the  same 
power  should  not  continue  in  our  legislature.  There  might  have 
been  reason  why  security  should  have  been  provided  for  the  rights 
of  individuals  in  corporations  of  a  private  nature.  In  those  corpo- 
rations where  the  members  as  such  have  personal  privileges  and 
interests — and  no  objection  could  exist  against  rendering  them  per- 
petual where  the  individual  alone  and  not  the  publick  was  con- 
cerned.— But  our  fathers  did  not  come  to  the  work  of  framing  our 
constitution  with  sorrow  or  regret  that  the  sacred  oracles  of  God 
had  been  rescued  from  darkness  by  the  abolition  of  the  monasteries. 
They  did  not  come  to  that  work  with  a  wish  that  the  obsolete  sys- 
tems of  science  and  theology,  which  the  ancient  colleges  were  the 
last  to  abandon,  should  again  be  imposed  upon  the  community  at 
the  pleasure  of  those  institutions.  They  approached  the  task  with 
a  belief  upon  which  they  acted,  that  those  interests  and  institutions 
in  which  the  publick  were  most  concerned  would  always  find 
sufficient  protection  in  the  wisdom  and  integrity  of  that  depart- 
ment of  government  to  whom  the  publick  weal  is  confided.  It  was 
therefore  they  confided  to  the  legislature  the  power  and  made  it 
their  duty  "to  assemble  for  the  redress  of  publick  grievances  and 
for  making  such  laws  as  the  publick  good  may  require."(43)  And 
from  time  to  time  to  make,  ordain,  and  establish  all  manner  of 
wholesome  and  reasonable  orders,  laws,  statutes,  ordinances  and 
directions,  either  with  penalties  or  without(44). 

That  it  could  not  have  been  intended  by  the  framers  of  the  con- 
stitution to  restrict  the  legislative  power  upon  this  subject  we  think 
is  apparent  from  the  nature  of  the  institution  and  its  intimate  coti- 
nexian  with  government — as  also  from  the  geyieral  provisions  of  the 
constitution  itself 

It  is  a  proper  subject  of  legislation,  as  a  publick  civil  institution. 
But  the  plaintiffs  have  insisted  that  "  it  is  a  private  eleemosynary 


(41)  9  Johns.  Rep.  574. 

(42)  1.  Blk.  Com.  61. 

(43)  N.  H.  Const.  5. 

(44)  Ibid.  7. 
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corporation,"  and  that  statement  is  attempted  to  be  supported,  in 
the  first  place,  by  confounding  this  institution  with  "  Moor's  Indian 
charity  school"  which  Dr.  E.  Wheelock  claimed  as  his,  and  over 
which  no  other  jurisdiction  has  been  exercised  but  at  his  request 
Now  no  fact  on  record  is  more  clearly  stated,  than  that  this  insti- 
tution and  Moor's  Indian  charity  school  were  entirely  distinct  and 
independent  of  each  other  in  their  origin  and  establishment ;  were 
ever  governed  separately,  without;  the  least  connexion,  until  the 
school  solicited  the  interference  of  the  legislature  and  college. 
Their  funds  and  property  are  now  distinct  and  separate.  For 
proof  of  this  we  need  no  more  time  than  is  necessary  to  read  the 
record  of  a  vote  passed  by  the  plaintiffs  May  7,  1789 — as  follows : 
"  Representations  having  been  made  to  this  board,  that  apprehen- 
sions have  arisen  in  the  minds  of  some  persons,  that  monies  col- 
lected in  Great  Britain  by  the  Rev.  Messrs.  Whitaker  and  Occum 
for  the  use  of  Moor's  charity  school  under  the  direction  of  the 
Rev.  Dr.  Wheelock,  have  been  applied  by  this  board  to  the  use 
and  benefit  of  Dartmouth  College ; — resolved^  that  this  board  have 
never  had  any  controul  or  direction  of  said  monies,  nor  have  they 
to  their  knowledge,  at  any  time  received  or  applied  any  sum  or 
sums  thereof  to  the  use  and  benefit  pf  said  college,  &c.  A  letter 
of  instruction  to  Dr.  Wheelock  from  the  honourable  board  of  trust 
of  that  school  in  England,  April  25,  1771,  states  that  ^^  the  cor- 
poration of  Dartmouth  College  in  its  nature  and  designs  differs 
from  the  establishment  of  their  school "  and  forbids  Dr.  Wheelock 
from  subjecting  the  school  or  its  funds  to  the  disposition  of  that 
institution.  Therefore  we  will  not  trouble  ourselves  here  to  settle 
what  kind  of  establishment  Moor's  school  may  be,  or  from  whom 
it  derived  its  funds,  since  that  is  not  this  institution.  The  source 
whence  this  institution  has  derived  its  support  is  of  a  nature  so 
publick  that  no  diflSculty  occurs  in  pointing  to  it.  Among  the 
publick  grants  for  its  establishment  and  support,  was  that  of  the 
township  of  Landaff,  containing  twenty-four  thousand  acres  of  land 
January  19,  1770,  long  before  the  board  was  organized  under  the 
charter ;  also  a  tract  of  three  hundred  acres  in  Hanover,  the  same 
upon  which  the  buildings  are  located. — In  the  same  charter  was 
made  a  grant  of  two  hundred  acres  adjoining  to  Dr.  E.  Wheelock's, 
in  consideration  of  his  services  and  expences  to  aid  the  institution 
— services  and  expences  it  would  have  seemed  unnecessary  for  the 
government  to  remunerate,  if  they  were  devoted  as  the  plaintiffs 
must  pretend,  to  his  private  use  and  property.  The  legislature  in 
1773,  made  a  donation  of  2000  dollars,  and  in  1787,  granted  a  lot- 
tery to  raise dollars  in  aid  of  its  funds ; — in  1789,  a  tract 

of  42,000  acres  of  land— in  1805,  900  dollars— and  in  1807,  a  tract 
of  23,000  acres  of  land ;  and  from  the  state  of  Vermont  in  1785, 
was  received  a  grant  of  land  containing  11,500  acres. 

That  this- is  a  private  charity  has  been  urged  too  from  the  cir- 
cumstance of  its  being  called  a  college — That  although  universities 
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are  pvblick  civil  corporations  in  England  and  throughout  Europe, 
yet  that  colleges  are  there  considered  eleemosynary  institutions. 
I  do  not  understand  the  counsel  to  deny  that  universities  are  pub- 
lick  civil  corporations — a  principle  indeed  well  established  by  all 
writers  upon  the  subject  (46). 

What  are  called  colleges  in  the  universities  in  Europe ;  and  by 
which  from  the  resemblance  in  name^  the  learned  counsel  have 
attempted  to  prove  this  to  be  ^  private  charity^  are  mere  condi- 
tional appropriations  of  funds  for  the  support  of  persons  of  certain 
descriptions  called  the  masters,  fellows  and  students,  subject  to  the 
inspection  and  controul  of  the  individual  who  makes  the  appropria- 
tion ;  and  have  no  more  power  of  conferring  degrees,  or  of  doing  any 
other  act  which  a  university  may  do,  than  our  parishes  have,  which 
are  incorporated  for  the  support  of  ministers.  Although  this  insti- 
tution is  called  by  the  name  of  college,  still,  says  the  authority 
before  referred  to,  the  design  of  the  institution  must  determine  the 
extent  of  its  political  rights. — ^And  whether  the  act  creating  the 
corporation  was  a  publick  or  private  act  or  charter  in  its  terms> 
could  make  no  difference  as  it  is  the  extent  of  the  object  which 
makes  the  corporation  a  publick  one  (46). 

What  then  must  have  been  the  plaintiffs'  desperation  to  have 
seized  as  the  great  point,  on  which  to  build  so  mighty  an  argu- 
ment, the  circumstances  of  this  institution  being  called  a  college^ 
while  it  differs  in  fact  from  a  college  in  every  particular  of  its 
design,  privileges  and  powers.  By  predicating  their  argument 
upon  the  technical  definition  of  a  college  establishment,  do  they 
intend  to  deny,  that  this  institution  was  erected  for  the  purposes, 
with  the-privileges  and  powers,  and  subject  to  the  liabilities  of  an 
English  university?  This  corporation,  was  erected  for  the  promo- 
tion of  le^irning — Its  oiBficers  (says  the  charter,  p.  11)  may  exer- 
cise their  authority  "  as  fully  and  freely  as  any  like  officers  in  any 
of  our  universities,  colleges  or  seminaries  of  learning  in  our  realm 
of  Great-Britain,  lawfully  may  or  ought  to  do."  It  also  has  the 
power  of  conferring  "any  such  degree  or  degrees"  &c.  "as  are 
usually  granted  in  either  of  the  universities  or  any  other  college  in 
our  realm  of  Great  Britain,"  &c.  That  this  corporation  has  other 
objects  and  duties  than  mere  colleges,  which,  (says  a  learned  civil- 
ian) "  were  formally  held  to  be  ecclesiastical  establishments,"  (47) 
is  perfectly  apparent  from  its  own  proceedings.  The  same  shew 
that  it  has  never  doubted  to  use  the  privileges  of  a  university. — 
"  The  power  or  faculty  of  teaching  these  [the  sciences  and  profes- 
sions] were  bestowed  by  the  state  to  the  seminaiy,  by  the  semi- 
nary to  the  individual,  and  hence  in  process  of  time,  these  branches 
of  learning  came  to  be  called  faculties,  and  the  criterion  or  essen- 
tial difference  of  an  university  was  the  power  and  licence  of  teach- 

.—2  Bro.  Civ.  Law  153.  156. 
Atk.  87.— 10  Co.  Kep.  101.  Bac.  Abr.  Stat. 
156. 
VOL.  LXV.      38 
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ing  the  four  faculties,  the  supposed  compass  of  universal  knowl- 
edge"— (48)  the  trustees  of  this  institution  have  not  only  exer- 
cised the  powers  of  a  university,  but  have  used  and  even  preferred 
that  name  as  the  most  appropriate  until  by  some  strange  coinci- 
dence it  became  obnoxious  at  the  moment  it  became  the  legitimate 
title  by  the  act  of  the  legislature — '*  Whereas  the  duties  of  presi- 
dent of  this  university  " — is  the  record  of  their  memorable  vote  of 
Nov.  1814 ;  which  being  very  important  in  its  consequences  was 
undoubtedly  prepared  with  all  the  precision  and  accuracy  of  the 
honourable  board.  By  that  name  were  they  almost  invariably 
styled  in  their  oflBcial  acts,  their  memorials,  records,  catalogues, 
&c. — That  their  practice  in  this  respect  was  correct,  and  that  the 
term  college  and  university  are  now  frequently  used  for  each 
other,  appears  by  the  same  authority  before  cited, — where  it  is 
observed  that  "  even  independent  of  the  special  words  of  its  char- 
ter, Dublin  is  properly  a  university,  so  is  Glasgow,  though  consist- 
ing of  but  one  college"  (49).  "One  of  the  most  distinguishing 
features  of  modern  universities  is  the  power  of  conferring  de- 
grees "  (50). 

As  the  nature  of  this  institution,  so  its  object  and  intimate  con- 
nexion with  government  require  their  care  and  controul.  And  we 
are  not  left  to  conjecture  its  object — Its  charter  declares  it  to  be 
the  "spreading  of  christian  knowledge" — and  "that  the  best 
means  of  education  may  be  established  in  our  province  of  New- 
Hampshire." — Had  the  charter  proceeded  no  further,  hopeless  as 
might  seem  the  effort,  still  the  plaintiffs  would  have  had  some 
more  plausible  pretence  than  at  present,  for  making  a  question, 
whether  such  be  an  object  of  private  benefit  only,  or  ot  publick 
interest  and  concern. — But  the  charter  in  the  same  clause  has 
anticipated  the  only  answer  which  could  be  given  and*  unequivo- 
cally declares  it  to  be  "/(9r  the  benefit  of  said  province.^^ — Is  such  a 
purpose  then  not  within  the  proper  sphere  of  legislation  in  a  gov- 
ernment like  ours  ?  and  have  the  f ramers  of  our  constitution  so 
decided  ?  Devest  the  subject  of  the  specious  garb  in  which  the 
learning  and  ingenuity  of  the  counsel  have  enveloped  it,  and  what 
other  is  the  naked  question  presented? — They  deny  that  the  legis- 
lature has  any  constitutional  right  to  interfere  with  the  concerns 
of  this  institution. — Its  charter  declares  it  to  have  been  established 
for  the  purpose  of  "  spreading  christian  knowledge,"  and  "  that 
the  best  means  of  education  may  be  established  in  the  province  of 
New-Hampshire  for  the  benefit  of  said  province."  What  do  they 
then  but  deny  the  publick  interest  in  these  objects  ?  If  such  a 
doctrine  be  introduced  by  the  influence  of  this  institution,  then 
indeed  if  the  government  have  not  power  to  reform^  they  should 
have  to  annihilate   it. — Nothing  less  than  the  solemn  formality 

'48)  2  Bro.  Civ.  Law.  152. 

49)  2  Bro.  Civ.  Law  162—3  note. 

60)  Ibid. 
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with  which  the  plaintiffs'  counsel  have  attempted  to  prove  that 
the  *'  diffusion  of  knowledge  "  and  the  "means  of  education  "  are 
not  proper  subjects  of  legislation,  could  be  deemed  a  suflScient 
apology  for  any  remarks  from  us  upon  such  a  suggestion. — The 
painful  emotions  excited  by  the  advancement  of  such  a  doctrine  in 
a  government  like  ours,  before  a  court  of  justice,  are  in  some 
degree  mitigated  by  the  reflection,  that  the  existence  of  a  court  of 
justice — the  very  existence  of  government  itself  shews  that  the 
principle  they  contend  for  has  not  yet  been  adopted  to  any  extent 
in  practice. — And  that  it  never  will  be,  we  trust  to  the  wise  pro- 
vision of  our  laws,  the  intelligence  and  integrity  of  tribunals 
appointed  for  their  interpretation,  and  that  temperate  but  resolute 
spirit  of  patriotism  and  order  which  shall  eventually  enforce  their 
observance. 

But  even  the  broad  position  assumed  by  the  plaintiffs  cannot 
require  of  me  in  the  present  state  of  society  to  discuss,  particularly 
the  connexion  of  the  institutions  of  education  with  the  existence 
of  government — a  point  so  long  since  settled  in  every  place  where 
such  institutions  have  existed.  I  would  rather  read  to  them  the 
preamble  of  a  bill  relative  to  literary  institutions,  some  twenty 
years  since,  recommended  to  the  legislature  of  Virginia  by  a  Jef- 
ferson, Pendleton  and  others,  "  in  which "  (said  an  eminent 
lawyer  of  that  state)  "the  importance  of  the  subject  to  th^  puhlick 
is  most  ably  and  eloquently  announced." 

The  communications  of  every  chief  magistrate  from  the  origin 
of  our  government,  have  urged  its  importance  upon  the  national 
legislature.  Examples  of  practical  illustration  are  found  in  those 
sovereigns,  who  relax  the  bonds  of  slavery  by  disseminating  the 
means  of  knowledge, — who,  as  they  would  shackle  their  subjects, 
restrict  to  individuals  the  use  of  those  means.  Even  Alexander  of 
Russia,  enlightened  by  the  principles  and  precepts  of  Christianity, 
is  adding  fresh  laurels  to  the  wreath  which  Europe  has  bound 
upon  his  brow,  by  traversing  his  empire  in  person  "  to  establish 
and  regulate  schools  of  learning."  Such  is  the  effect,  that  a  dis- 
tinguished philosopher  of  Europe  has  said  "  give  me  so  much  of 
the  literature  of  any  country,  that  I  may  dictate  their  domestick 
and  national  songs,  and  let  whoever  may  enact  their  laws  or  wield 
the  sword,  I  will  govern." — But  history  silences  all  speculation 
upon  this  subject.  The  records  of  tyranny  and  oppression  shew 
where  the  means  of  knowledge  were  confined  to  a  few.  The 
triumph  of  liberty,  justice  and  equal  rights  proclaim  the  puhlick 
care  and  patronage  of  education.  Institutions  for  tliis  purpose  are 
in  fact  to  the  moral  and  political  Archimedes  the  ^^  where  to  stand  " 
— the  fulcrum  by  which  he  would  "  move  the  world.^^ 

The  framers  of  our  constitution  have  not  left  us  to  infer  their 
opinion  from  the  nature  of  the  subject  only, — but  have  declared 
that  ^^  knowledge  and  learning  generally  diffused  through  a  com- 
munity are  essential  to  the  preservation  of  a  free  government " — 
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and  have  rendered  sacred  the  declaration  by  incorporating  it  in 
the  same  instrument  by  which  is  transmitted  to  us  that  form  of 
goYernment.  And  although  they  could  not  have  anticipated  that 
tiie  power  would  ever  be  denied,  yet  as  the  dtUy  might  be  neglected, 
they  have  expressly  enjoined  upon  the  legislature  in  all  future 
periods  of  the  government,  to  cherish  the  interests  of  literature 
and  the  sciences,  and  all  seminaries  and  publick  schools  (51)." 
They  have  declared  that  the  health,  the  existence  of  the  political 
body  depends  on  the  pure  streams  of  knowledge,  yet  we  are  now 
told  that  the  legislature,  the  guardians  of  the  commonwealth, 
should  they  see  wicked  hands  mingling  poison  with  the  fountain, 
can  only  sit  as  silent  spectators  to  witness  the  desolation  which 
embraces  themselves  in  its  ruins.  There  is  no  other  alternative, 
the  government  must  controul  these  institutions,  or  they  shall  con- 
troul  the  government.  Can  it  be  believed,  while  the  attention  of 
the  legislature  is  particularly  directed  by  the  constitution  to  the 
interests  of  literature,  that  the  whole  controul  of  its  concerns  is 
vested  in  an  institution  which  may  promote,  or  mav  prostrate  its 
interests,  entirely  beyond  the  reacn  of  government  r  It  is  not  to 
be  credited  that  those  who  established  our  system  could  ignorantly 
have  so  constituted  it  the  destroyer  of  itself,  or  that  they  would 
vdth  malice  aforethought  have  made  it  politically  a  felo  de  se.  If 
the  plaintiffs'  construction,  however,  be  correct,  the  framers  of  our 
government  have  erected  over  the  constitution  a  machine  more 
formidable  than  Juggemaught^  and  chained  themselves  to  the 
ground  to  be  crushed  by  its  wheels. 

But,  it  is  further  contended  should  the  nature  and  design  of  this 
institution  and  its  connexion  with  the  best  interest  of  the  com- 
munity render  it  in  that  view  a  proper  subject  of  legislation  under 
our  constitution,  that  still  the  personal  interests  of  the  trustees  is 
such  as  to  give  them  a  right  to  exclaim  ^^procvl  este  "  to  every 
power. 

This  view  of  the  subject  will  embrace  a  consideration  of  those 
particular  clauses  of  the  constitution  which  have  been  noticed ;  but 
permit  me  here  on  this  suggestion  of  personal  interest  to  refer  the 
counsel  to  the  deliberate  declaration  of  their  clients,  and  if  the 
legislature  on  this  point  have  erred  let  them  not  be  reproached  by 
these  same  tnistees,  who  in  a  memorial  to  the  legislature  in  1804, 
solemnly  averred  "  they  had  no  other  interest  than  tlie  memhers  of 
the  legislature  themselves.''^ — And  well  might  they  so  declare  for 
even  trustees  in  a  hospital  receiving  a  lease  of  a  building  could  set 
up  no  such  pretence  as  the  present,  and  (said  lord  Mansfield) 
have  no  more  interest  in  the  thing  than  the  crier  of  a  court  of 
common  pleas  has  when  he  is  named  as  the  last  voucher  in  a  com- 
mon recovery  (52)."  But  as  a  certain  distinguished  personage 
when  reproached  for  using  profane  language,  is  said  to  have  replied, 

(51)  N.  H.  Const,  p.  20. 

(52)  2  Bur.  1064. 
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that  '^he  did  it  in  his  character  of  commander  in  chief  of  the  army 
and  not  as  bishop  of  Osnabargh/'  so  would  the  plaintiffs  now  pre- 
tend, that  although  as  trustees  they  have  disclaimed  all  interest 
but  in  common  with  every  other  citizen  of  the  state,  yet  then  they 
did  not  speak  in  their  character  of  visitors^  and  that  now  in  that 
capacity,  they  have  a  most  undoubted  and  valuable  interest. 

Two  very  formidable  objections  to  their  supporting  such  a  claim 
at  once  present  themselves — ^that  they  possess  no  such  character 
or  office  of  visitor, — ^and  that  the  office  itself  would  give  them  no 
such  personal  interest  as  is  contended  for.  To  their  claim  to  such 
an  office  the  very  absurd  nature  of  the  pretence  would  seem  to  be 
a  sufficient  answer.  The  office  of  visitor  is  to  correct  the  abuses 
and  misfeasance  of  the  corporation,  or  trustees  who  in  this  case  con- 
stitute the  corporation. — **  Corporations,  being  composed  of  indi- 
^'  viduals  subject  to  human  frailties,  are  liable  as  well  as  private 
^^  persons  to  deviate  from  the  end  of  their  institution,  and  for  that 
^*  reason  the  law  has  provided  proper  persons  to  visits  enquire  into 
^^  and  correct  all  irregularities  that  arise  in  such  corporations,  &c. 
(63). 

Now  lest  these  trustees  should  mismanage,  misapply  or  embezzle 
the  funds  of  this  institution,  tJiey^  as  visitors  are  to  examine  their 
otvn  proceedings  as  trustees^  to  correct  the  "  human  frailties^'^ — to 
see  that  no  fraud  is  done.'*  If  the  law  can  tolerate  so  preposter- 
ous an  idea,  let  us — "  tell  it  not  in  Gath.' — ^The  reason  why  pub- 
lick  corporations  of  this  kind  are  said  to  have  no  visitor^  is  that  the 
superintendence  and  vigilance  over  them,  is  exercised  by  the  sov- 
ereign as  the  guardian  of  the  commonwealth,  who  alone  are  inter' 
ested  in  the  correct  management  of  the  property. — And  of  course 
this  visitatorial  power  of  the  legislature,  who  represent  the  sover- 
eignty of  this  state,  is  not  distinguished  from  its  ordinaiy  acts  of 
legislation.  "And  this"  (says  sir  Wm.  Blackstone)  "is  what  I 
understand  to  be  the  meaning  of  our  lawyers  when  they  say  that 
these  civil  corporations  are  liable  to  no  visitation,  that  is,  that  the 
law  having  by  immemorial  usage,  appointed  them  to  be  visited  and 
inspected  by  the  king" — &c.  "AU  corporations  have  their  vis- 
itors," &c.  '*  Those  merely  civil,  by  the  king,  unless  they  have 
been  endowed  by  a  subject,  and  derive  all  their  property  and  sub- 
sistence from  himr"  (54).  ^'If  the  king  and  a  private  man  join  in 
endowing  an  eleemosynary  corporation,  the  king  alone  shall  be 
the  founder  of  it  (65).  "And  in  general  the  king  being  the  founder 
of  all  civil  corporations,"  &c.  (56) — "  Of  universities,  being  civil 
corporations  the  king  is  visitor  "  (67). 

As  all  the  power  which  the  king  as  visitor  could  exercise  over 
these  corporations,  resulted  from  their  publick  nature  and  the  inter- 

(53)  1  Blk.  Com.  480. 

(54)  2  Bro.  Civ.  Law.  166. 
(65)  1  BUc  Com.  481. 

(56)  Ibid. 

(57)  2  Bro.  Civ.  Law.  156. 
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est  which  the  people  had  in  their  general  design  and  object,  and 
vested  in  him,  as  the  guardian  and  protector  of  the  rights  of  the 
people,  it  would  be  a  doctrine  unfit  for  this  country,  to  say  that 
our  legislature  did  not  stand  in  as  near  relation  to  the  community, 
and  that  our  constitution  had  not  entrusted  them  with  as  ample 
authority  in  this  particular  as  could  be  exercised  by  his  majesty. 

But  if  the  plaintiffs  are  desirous  to  make  a  fair  estimate  of  the 
personal  interests  to  be  derived  from  the  office  of  visitor,  had  they 
possessed  it, — let  us  for  a  moment  suppose  the  honourable  board, 
a9  trustee 9^  making  up  their  accounts  and  closing  the  books,  and 
the  honourable  board,  a%  visitors^  perhaps,  by  way  of  distinguish- 
ing the  capacity  in  which  they  act,  reversing  their  wigs,  gravely 
opening  the  books  to  set  about  detecting  the  frauds,  checking  the 
abuses  and  correcting  the  '*  human  frailties "  of  the  honourable 
board  of  trustees, — Let  them  then  be  advised  of  their  personal 
interest  by  the  learned  counsel  in  Bex  vs.  T?ie  Bishop  of  Ely,  In 
that  case  where  the  visitor  had  the  power  of  appointment  to  cer- 
tain offices  it  is  said  ^^  this  power  of  appointment  claimed  by  the 
visitor  is  not  an  interest."  On  the  ground  of  interest  "  it  is  not 
an  objection  to  a  judge  that  he  is  a  bare  trustee."  (68) 

However,  if  their  visitatorial  power  in  this  institution  is  only 
for  the  purpose  of  correcting  the  abuses  of  the  trustees,  it  is  not 
taken  away,  and  probably  will  not  be  less  likely  to  be  exercised 
by  an  addition  to  the  number. 

The  general  spirit  of  the  constitution  appearing  to  protect  these 
legislative  proceedings,  we  find  it  necessary  to  inquire  for  that  par- 
ticular clause  in  either  constitution  which  overrules  such  general 
construction  ; — which  expressly  denies  the  exercise  of  this  author- 
ity and  entitles  eight  trustees  of  Dartmouth  College,  to  say  to  the 
supreme  power  of  the  state  ^^  stand  thou  off "  we  are  mightier 
"  than  thou." 

Some  embarrassment  might  be  anticipated  in  the  attempt  to  des- 
ignate such  an  article  or  section. — An  embarrassment  which  even 
the  plaintiffs'  counsel  seem  to  have  encountered  with  no  great  suc- 
cess. For  instead  of  putting  their  finger  upon  the  page,  they  in 
effect  have  thrown  to  us  the  statute  book,  and  left  us  to  discover 
by  conjecture,  or  accident  upon  which  they  most  rely  in  the  long 
catalogue  by  them  cited  of  the  second,  twelfth,  fifteenth,  twen- 
tieth, twenty-third,  and  thirty-seventh  articles  of  the  New-Hamp- 
shire bill  of  rights,  and  tenth  section  of  the  first  article  of  the 
United  States  constitution. — Unfortunately,  however,  the  difficulty 
of  discovering  their  application  in  this  case  is  not  entirely  removed 
even  by  the  ingenious  argument  upon  this  point. — To  read  at 
length  the  clauses  cited,  would  seem  to  be  a  sufficient  answer  to  a 
suggestion  that  they  support  or  even  countenance  any  of  the  plain- 
tiffs pretensions. 

(58)  2  Term  Rep.  318.— 12  Mod.  Rep.  686.— Doug.  139.— Bui.  N.  P.  284. 
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The  second  article  of  the  bill  of  rights  says — "All  men  have 
certain  natural,  essential  and  inherent  rights — ^among  which  are 
the  enjoying  life  and  liberty,  acquiring,  possessing  and  protecting 
property,  and  in  a  word  of  seeking  and  obtaining  happiness." 

What  natural^  essential  or  inherent  rights  the  plaintiffs  have 
lost  by  these  acts  are  not  yet  designated,  or  what  honest  mode  of 
acquiring  property  is  debarred  to  them  does  not  appear. — We 
think  it  has  been  shewn  that  the  object  of  this  institution  was  not 
the  private  emolument  of  the  trustees.  They  were  agents  ap- 
pointed for  certain  purposes  under  the  act  of  incorporation,  who  as 
they  have  justly  said  of  themselves  in  a  memorial  to  the  legisla- 
ture, other  than  the  one  before  referred  to,  are  "  mere  stake-holders 
for  the  pvhlick  " — If  the  late  board  then,  contrary  to  the  intent  of 
the  charter,  have  contrived  to  create  for  themselves  a  personal 
interest  and  property,  then  it  would  be  most  conclusive,  not  only 
as  to  the  propriety,  but  the  necessity  of  legislative  interference. 
There  is  no  disposition  with  the  defendant  to  fix  upon  the  plain- 
tiffs the  inference  so  fair>y  established  by  the  learned  counsel  in 
the  case  of  Nason  vs.  Thatcher  ^  al.  when  an  objection  was  made 
to  the  admission,  as  witnesses,  of  the  trustees  of  the  Maine  Mis- 
sionary society  on  account  of  interest^  property  being  devised  to 
the  society  by  the  will  in  question,  and  it  was  observed  "they 
were  mere  trustees  to  convey  the  testator's  bounty  to  the  objects 
of  the  institution,  and  to  consider  them  personally  interested  was 
to  impute  to  them  the  most  corrupt  intentions  "  (69).  The  plain- 
tiffs certainly  are  not  accused  while  they  may  forbear  an  attempt 
to  pervert  this  article  to  their  purposes,  or  establish  upon  them- 
selves the  correctness  of  that  imputation. 

The  twelfth  article,  with  a  provision  similar  to  the  former,  and 
that  every  member  of  the  community  is  bound  to  contribute  his 
personal  service  when  necessary,  or  an  equivalent,  also  provides 
that  "  no  part  of  a  man's  property  shall  be  taken  from  him,  and 
applied  to  publick  uses  without  his  own  consent  or  that  of  the 
representative  body  of  the  people.  Nor  are  the  inhabitants  of 
this  state  controulable  by  any  other  laws  than  those  to  which  they 
or  their  representative  body  have  given  their  consent." 

The  declaration  of  independence  renders  apparent  the  oppres- 
sion of  the  crown  and  government  of  Great  Britain,  in  reference 
to  which  this  provision  was  adopted.  They  are  there  complained 
against  for  "  suspending  our  own  legislatures "'  and  for  "  imposing 
taxes  on  us  without  our  consent." 

Have  the  plaintiffs  cited  this  to  prove  by  that  clause  which 
guards  against  appropriating  private  property  to  publick  uses,  that 
publick  property  may  be  used  for  private  purposes  ? — That  what 
IS  expressly  appropriated  for  the  benefit  of  the  province  of  New- 
Hampshire  "  is  intended  exclusively  for  the  use  of  eight  individu 

(59)  7  Mass.  Rep.  398. 
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als  of  tbat  and  an  adjoining  province  ?  Or  by  that  clause  which 
guards  against  the  appropriation  of  private  property  except  by 
consent  oj  the  legislature^  to  prove  that  publick  agents  cannot  be 
governed  even  by  the  legislature  ?  We  would  by  no  means  grudge 
them  any  advantage  to  be  derived  by  all  legitimate  inferences  from 
this  article  of  the  bill  of  rights. 

The  fifteenth  article  provides  that  "  no  subject  shall  be  held  to 
answer  for  any  crime  or  offence  until  the  same  is  fully  and  plainly, 
substantially  and  formally  described  to  him,  or  be  compelled  to 
accuse  or  furnish  evidence  against  himself.  And  every  subject 
shall  have  a  right  to  produce  all  proofs  that  may  be  favourable  to 
himself ;  to  meet  witnesses  face  to  face  and  to  be  fully  heard  in 
his  defence  by  himself  and  counsel.  And  no  subject  shall  be 
arrested,  imprisoned,  despoiled,  or  deprived  of  his  property,  immu- 
nities, or  privileges,  put  out  of  the  protection  of  the  law,  exiled  or 
deprived  of  his  life,  liberty,  or  estate,  but  by  the  judgment  of  his 
peers  or  the  law  of  the  land." 

When  the  plaintiffs'  counsel  turned  to  this  article,  their  natural 
benevolence  and  sense  of  justice  must  have  overpowered  the  sug- 
gestions of  their  professional  engagement  in  this  cause,  and  they 
could  have  read  it  to  the  court  in  no  other  character  than  as  advo- 
cates of  the  late  venerable  martyr  of  this  institution.  Had  we 
appeared  to  proclaim  his  injuries,  we  would  have  read  that  article 
of  the  bill  of  rights  and  the  plaintiffs'  memorable  record  of  Sep- 
tember 1815. — But  we  come  not,  in  the  language  of  that  clause, 
"  to  hold  "  the  plaintiffs  "  to  answer  to  any  crime,"  and  if  other- 
wise, we  would  not  violate  its  provisions  by  "  compelling "  them 
"  to  furnish  evidence  against  themselves." 

Should  we  for  a  moment  suppose,  that  the  plaintiffs,  j!?€r/a«  out 
nefan^  had  acquired  some  "  property  or  immunities,"  for  themselves 
in  this  corporation  ;  and  should  we  further  suppose,  that  they  are 
*'  deprived  or  despoiled  "  of  them  by  the  acts  in  question,  still  could 
it  be  contended  that  any  clause  in  that  article  renders  void  such 
act  ? — Would  it  be  said  that  the  exception  *'  but  by  the  law  of  the 
land,"  was  a  declaration  that  such  law  would  be  of  no  validity  ? 
Or  shaU  we  be  told  that  the  statutes  enacted  by  our  legislature  are 
not  "  the  law  of  the  land  ?"  Elementary  writers  and  courts  of  jus- 
tice have  given  statutes  precedence  of  the  unwritten  law  ;  but  the 
reverse  of  that  rule  might  be  well  insisted  on  by  those  who  hold 
that  the  will  of  a  few  individuals  is  superior  to  both.  The  latter 
clause  of  this  article  is  a  literal  translation  from  Magna  Charta, 
and  I  ask  them  to  take  an  interpretation  of  it  from  no  less  author- 
ity than  the  great  oracle  of  the  English  law — "  Per  legem  terrcey — 
*'  That  18,"  (saith  my  lord  Coke,  2  Inst.  45.)  "  by  the  common  law, 
statute  law,  or  custom  of  the  realm." — The  history  of  magna  charta 
must  be  too  familiar  to  need  at  this  time  the  introduction  of  proofs 
to  shew  that  its  provisions  were  to  guard  against  the  arbitrary  pro- 
ceedings of  the  crown  and  were  not  intended  as  a  restraint  upon 
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parliament. — And  in  this  state  upon  solemn  argument  it  has  been 
decided  that  a  statute  enacted  by  the  legislature  in  due  form,  which 
does  not  conflict  with  any  other  provision  of  the  constitution  is  "  the 
law  of  the  land  "(60). — Even  the  plaintiffs'  argument  seems  to 
admit  that  these  acts  might  have  been  the  law  had  they  approved 
of  them.  So  far  as  the  plaintiffs  are  interested  in  them  it  is  in 
their  character  as  citizens  and  members  of  the  community  (61), 
and  so  far  they  have  consented  by  their  representatives  agreeably 
to  the  constitution.  The  framers  of  the  constitution  seem  to  have 
guarded  with  a  sufficient  precaution  the  law  making  power ;  and 
after  giving  the  govemour  a  negative  upon  the  other  two  branches, 
probably  did  not  contemplate  requiring  the  consent  of  the  trustees 
of  Dartmouth  College  of  any  such  fourth  power,  as  necessary  to 
the  validity  of  a  publick  law.  There  is  no  other  power  in  our 
government  than  the  legislative  and  executive  to  give  any  act  valid- 
ity as  a  law. 

But  the  precedents  which  we  have  before  cited  of  the  proceed- 
ings of  parliament,  in  such  cases  settle  all  question  as  to  the  appli- 
cation of  this  article  to  legislative  power  ;  for  it  is  to  be  recollected 
that  parliament  were  under  all  the  restraint  of  this  article  which 
our  constitution  imposes ;  the  same  being  a  provision  of  magna 
charta.  Those  precedents  of  course  confirm  the  correctness  of 
Coke's  exposition,  as  do  also  the  proceedings  of  our  own  legisla- 
tures with  regard  to  highways,  turnpike  roads,  canals,  &c.  Indeed 
upon  any  other  construction,  not  a  page  in  our  statute  book  but  is 
stained  with  some  unconstitutional  act. 

The  next  article  urged  upon  the  court  was  the  twentieth.  This 
provides  that  "  in  all  controversies  concerning  property  and  in  all 
suits  between  two  or  more  persons,  except  in  cases  in  which  it  has 
been  heretofore  otherwise  used  and  practised,  the  parties  have  a 
right  to  a  trial  by  jury  and  this  method  of  proceeding  shall  be  held 
sacred,  unless  in  cases  arising  on  the  high  seas  and  such  as  relate 
to  mariners'  wages,  the  legislatures  shall  think  it  necessary  here- 
after to  alter  it." — Surely  no  difficulty  would  have  existed  in  judg- 
ing of  the  propriety  of  their  appealing  to  that  article  had  the  coun- 
sel proceeded  one  step  further  and  cited  the  verdict  in  this  cause 
as  proof  of  their  being  deprived  of  the  privilege  secured  by  that 
provision. 

The  next  in  order  on  their  list  of  grievances  is  the  alleged  viola- 
lation  of  the  twenty-third  article,  which  declares  that "  retrospective 
laws  are  highly  injurious,  oppressive  and  unjust.  No  sucn  laws 
therefore  should  be  made  either  for  the  decision  of  civil  causes  or 
for  the  punishment  of  offences.  These  acts  invalidate  no  proceed- 
ings— ^punish  no  crimes  done  previous  to  their  date.  Had  they 
provided  for  the  punishment  of  offences  committed  previous  to 
their  being  passed,  then  indeed  it  would  be  proper  to  object.     But 

(60)  Mayo  vs.  Wilson,  Ches.^Co.  May  term,  I8I7. 
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such  is  not  their  operation.  They  only  guard  against  the  occur- 
rence of  evil  in  future.  The  legislature  most  unquestionably  took 
a  retrospective  view  upon  the  operation  of  the  laws  as  they  then 
existed,  in  their  deliberations  to  remedy  the  defects.  And  alarming 
as  the  idea  may  be  in  some  cases  of  looking  hack  upon  past  trans- 
actions, it  is  not  believed  that  our  constitution  forbids  recurrence 
to  history  in  the  exercise  of  deliberation,  or  proscribes  the  wisdom 
of  experience.  In  any  other  sense,  these  are  no  more  retrospective 
than  the  ordinary  alterations  of  the  militia  and  poor  laws  or  those 
prescribing  the  mode  of  elections. 

The  thirty-seventh  article  closes  their  chapter  upon  the  New- 
Hampshire  Bill  of  Rights.  This  declares  that  "In  the  government 
of  this  state  the  three  essential  powers  thereof,  to  wit,  the  legisla- 
tive, executive  and  judicial  ought  to  be  kept  as  separate  from  and 
independent  of  each  other  as  the  nature  of  a  free  government  will 
admit,  or  as  is  consistent  with  that  chain  of  connexion  that  binds 
the  whole  fabrick  of  the  constitution  in  one  indissoluble  bond  of 
union." — The  object  of  the  counsel  by  introducing  this  article  prob- 
ably was  not  to  destroy  that  large  portion  of  his  argument  which 
consisted  in  urging  reasons  for  the  repeal  of  the  acts  in  question, 
but  its  eflEect  surely  must  be  to  shew  the  irrelevancy  of  such  reasons 
when  addressed  to  a  tribunal  whose  duties  are  "  to  be  kept  separate" 
from  the  exercise  of  legislative  power. 

Such  have  been  their  references  to  our  bill  of  rights,  that  the 
plaintiffs'  counsel  must  pardon  me  for  sometimes  suspecting  them 
of  an  intention  to  burlesque  their  client's  pretensions  in  this  cause. 

The  tenth  section  of  the  first  article  of  the  United  States  consti- 
tution cited  by  the  plaintiffs  declares  among  other  prohibitions 
that  "  no  state  shall  pass  any  bill  of  attainder,  ex  post  facto  law, 
or  law  impairing  the  obligation  of  contracts." 

It  cannot  be  necessary  at  this  time  to  consider  the  intent  or 
meaning  of  the  words  ex  post  facto  law^  as  it  has  long  since  been 
determined  that  they  refer  only  to  crimes  and  punishments,  and 
have  no  bearings  upon  proceedings  of  a  civil  nature  (62).  "The 
restraint  against  making  any  ex  post  facto  law,  was  not  considered 
(said  judge  Chase)  by  the  framers  of  the  constitution,  as  extend- 
ing to  prohibit  the  depriving  a  citizen  even  of  a  vested  right  to 
property." 

But  at  last  it  is  insisted  that  these  are  "  laws  impairing  the  obli- 
gation of  contracts."*^  Finding  that  the  straws  they  have  seized 
upon  in  the  struggle  cannot  support  their  sinking  claim,  with  the 
eagerness  of  desperation,  they  grasp  at  this  shadow  of  a  pretence. 
Yet  it  is  believed,  that  section  cannot  by  any  force  be  so  distorted 
as  to  extend  even  its  shadoiv  to  a  purpose  so  oblique  and  distant 
from  its  original  intent.  If  any  interpretation  of  that  clause  can 
be  made   applicable  to  the  present  case,  all  the   benefits  surely 

(62)  3  Dal.  Rep.  396. 
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should  be  awarded  to  the  plaintiffs'  counsel  as  the  fir»t  discoverers. 
Most  unquestionably  by  the  survivors  of  the  convention  who  framed 
that  instrument,  such  an  idea  would  now  be  deemed  original. — The 
nature  of  the  causes  of  that  provision  and  of  course  the  objects  to 
which  it  alone  can  fairly  be  applied,  had  no  relation  whatever  in 
principle  or  operation  to  cases  like  the  present. 

Previous  to  the  constitution,  it  had  been  practised  in  different 
states  to  pass  acts  suspending  suits  on  contracts,  thereby  impairing 
the  obligation  of  immediate  payment.  Distinctions  had  been  intro- 
duced where  foreigners,  or  persons  of  different  states  were  parties, 
&c.  And  cases  existed  of  making  debts,  which  were  all  due,  pay- 
able by  future  instalments  (63)  In  Locke^  admr.  vs.  Dane  ^  al. 
(64)  the  court  say  "  the  clause  respecting  the  obligation  of  contracts 
as  we  all  know  was  provided  against  paper  money,  instalment  laws  " 
&c. — ^"It  would  be  carrying  it  much  beyond  its  natural  import,  as 
well  as  its  intended  operation  to  construe  it  as  prohibiting  the  legis- 
lature of  the  state  to  pass  a  law  confirming  the  doings  of  the  court 
or  other  publick  body  known  to  the  law." 

But  how  is  this  corporation  a  contract  ? 

Who  are  the  parties  ? 

How  are  its  obligations  impaired  ? 
A  contract  in  its  common  acceptation,  is  an  agreement  between 
two  parties.  The  agreement  presupposes  a  conference  as  to  its 
terms,  and  a  consideration  for  its  foundation.  There  is  a  mutuality 
in  its  stipulations. — These  are  general  principles  (65).  The  term 
is  usually  applied  to  negociations  of  a  pecuniary  nature,  and  is 
usually  confined  to  transactions  between  individuals,  or  individuals 
and  companies.  The  state  when  conferring  property  or  civil  priv- 
ileges may  be  a  party,  and  though  in  such  case  an  action  would 
not  lie,  this  proves  the  confidence  which  our  fundamental  laws 
have  safely  placed  in  the  legislative  power. — But  when  the  state 
pass  a  law,  the  object  of  which,  is  of  a  publick  nature,  it  is  indeed 
difficult  to  understand  how  individuals  can  make  it  a  contract  in 
the  common  and  constitutional  meaning  of  that  term.  In  a  case 
much  stronger  than  the  present  it  was  considered  by  the  counsel 
as  well  as  the  court  (66)  that  "  the  notion  of  a  contract  between 
the  government  and  corporation  was  too  fanciful  to  need  any 
observation  "  and  the  learned  counsel  in  Livingston  vs.  Van  Ingen 
spoke  of  such  an  idea  as  ^^a  notion  too  refined  to  be  acted  upon, — 
that  would  lead  to  results  the  most  extravagant  and  unjust.  It  is 
a  doctrine  too  absurd  to  be  sanctioned  by  a  court  of  justice  "  (67). 
Individuals  may  acquire  rights  and  privileges  under  publick  laws, 
without  holding  them  by  virtue  or  in  consideration  of  any  contract, 

(63)  Adams  vs.  Story,  6  Am.  Law.  Jour.  474.— Fed.  No.  44.— 1  Black. 
Com.  Tuck.  N.  312. 

!64)  9  Mass.  Rep.  360. 
65)  1  Com.  on  Cont.  2.-2  Blk.  Com.  443.-6  East  Rep.  116. 
66)  8  Mass.  Rep.  448. 
67)  0  John.  Rep.  541. 
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in  its  usual  sense.  As  the  officers  of  a  town  or  county  may  hold 
their  offices  under  the  law  creating  a  town  or  county,  but  should 
the  le^slature  double  the  number  of  those  officers,  it  would  not 
heretofore  have  been  thought  that  the  United  States  constitution 
could  interfere. — That  scholastick  subtlety  and  ingenuity  by  which 
the  plaintiffs  would  raise  a  contract  in  this  transaction,  would 
prove  quite  too  much  for  their  purpose,  for  in  some  sense  even  gov- 
ernment itself  is  a  contract,  and  by  the  same  reasoning  every  act 
and  every  law  must  be  considered  in  the  nature  of  contract^  until 
the  legislature  would  find  themselves  in  such  a  labyrinth  of  con- 
tracts, with  the  United  States  constitution  over  their  heads,  that 
not  a  subject  would  be  left  within  their  jurisdiction. — The  counsel 
have  referred  to  the  case  of  Fletcher  vs.  Peck  (68)  which  is  cer- 
tainly very  far  from  supporting  their  doctrine  in  this  case.  It 
shews  that  a  grant  of  land  to  individuals  for  their  personal  benefit, 
on  a  valuable  consideration,  after  the  conveyance  nad  been  made, 
the  interest  vested,  and  subsequent  sales  under  it,  could  not  be 
revoked — Also  the  case  of  NevnTerBey  vs.  Wilson  (69)  that  a  treaty 
or  bargain  with  the  Indians  for  valuable  consideration,  that  cer- 
tain lands  should  be  exempt  from  taxation,  could  not  be  avoided. 
— As  also  the  case  of  Terrett  vs.  Tat/lor  ^  al.  f70),  and  the  case 
of  Pawlet  vs.  Clark  (71)  that  property  appropriated  for  one  pur- 
pose, could  not,  without  compensation  be  taken  and  appropriated 
to  a  different  use.  The  correctness  of  all  which  positions,  we  have 
no  disposition  or  need  to  controvert. 

The  plaintiffs  however  say,  an  express  contract  exists  here  that 
they,  and  they  alone  shall  be  trustees  of  this  institution.  And  why 
shall  not  the  present  sheriff  resist  the  proposed  law  for  a  new  divi- 
sion of  counties  on  the  ground  that  a  contract  would  be  violated 
by  admitting  other  sheriffs  upon  his  present  territory  ?  By  a  ref- 
erence to  the  charter  it  will  appear,  that  the  corporation  was 
created  independent  of  the  trustees;  and  that  they  were  after- 
wards appointed  in  a  different  clause  of  the  charter.  The  corpo- 
ration is  in  fact  so  constituted,  that  had  they  all  died,  or  all  resigned 
their  offices,  the  corporation  would  still  have  existed,  and  could 
have  been  reorganized  with  perfect  security  to  all  its  rights  and 
property. — The  provision  in  the  charter  with  regard  to  the  number, 
was  intended  as  a  regulation  to  limit  the  board  in  their  appoint- 
ments, and  not  with  a  view  to  controul  the  legislature.  No  sacred- 
ness  can  be  attached  to  that  mere  regulation,  established  by  the 
crown,  more  than  to  a  law  under  similar  circumstances,  wnicb, 
however  conclusive  in  its  terms,  would  yield  to  the  rule  **  leges 
posteriores^  priores  eontrarias,  abroffant.''* 

Who  are  the  parties  to  all  these  contracts?  can  there  be  any 

i68)  6  Cranch  Rep.  87. 
69)  7  Cranch  Rep.  164. 
70)  9  Cranch  Rep.  43. 
71)  9  Cranch  Rep.  292. 
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other  either  express  or  implied,  than  the  founder^  the  power  create 
ing  the  corporation  and  tnone  for  whose  benefit  it  is  established* 
As  a  publick  institution  we  believe  the  crown  has  been  shewn  to 
be  the  founder — Or  even  as  an  eleemosynary  corporation,  that  the 
rights  of  foundation  rest  in  the  crown  from  the  publick  endow- 
ments. The  crown  also  was  the  power  that  created  it.  The  state 
since  the  revolution  succeeds  to  the  rights  of  the  crown  (72). — We 
have  seen  that  not  only  the  design  and  object,  but  the  charter 
itself  of  the  institution  declares  it  to  be  "  for  the  benefit  of  the 
province." 

The  state  of  New-Hampshire  then  is  the  founder. — The  state  of 
New-Hampshire  is  the  power  creating,  and  the  state  of  New- 
Hampshire  the  only  party  in  interest.  All  parties  to  the  contract 
then,  have  assentea  to  these  alterations  by  the  legislature,  the  rep- 
resentatives of  the  people  and  State  of  New-Hampshire. 

As  much  importance  has  been  given  to  that  point,  by  an  eflfort 
to  shew  that  this  is  a  private  institution  and  that  an  individual  as 
founder  is  party  to  some  contract  here,  permit  me  a  moment  to 
direct  the  attention  of  the  court  to  the  fair  result  from  that  view 
of  the  subject.  No  such  pretence  is  made  for  any  other  individual 
than  the  Rev.  Eleazer  Wheelock.  For  the  purpose  of  giving  their 
argument  its  utmost  force,  let  us  suppose  their  assumed  premises 
in  this  particular  to  be  correct,  that  this  is  a  private  institution. 
Dr.  E.  Wheelock  the  founder,  and  he  a  party  to  a  contract  with 
the  state  that  no  alteration  should  ever  be  made  in  any  of  the  pro- 
visions of  the  charter,  but  by  consent  of  the  lawful  visitor. 

"The  power  of  visitation  exists  in  the  founder  and  his  heirs, 
which  power  they  may  grant  and  assign  over  to  others,"&c.  (73). 
In  the  last  will  of  Dr.  E.  Wheelock  after  appointing  Dr.  John 
Wheelock  his  successor  in  the  office  of  President,  is  the  following 
clause; — "and  to  him  I  give  and  grant  all  my  right,  title  and 
claim  to  said  seminary  and  all  the  appurtenances,  interests,  juris- 
diction, power  and  authority  in  and  over  the  same  belonging  to 
me,  &c. — It  is  well  known  that  by  virtue  of  this  appointment, 
which  Dr.  E.  Wheelock  by  the  same  charter  was  authorized  to 
make,  the  late  Dr.  John  Wheelock  entered  upon  and  executed  the 
duties  of  the  office  of  president  more  than  thirty  years. — Here 
then  was  the  legal  representative  of  the  person,  who  the  plaintiffs 
say  w^  founder.  And  does  he  or  his  heirs  complain  of  the  legis- 
lature impairing  the  obligation  of  any  contract  with  him,  or  those 
whose  interests  he  represents?  These  very  acts  were  passed  by 
his  solicitation  and  shewing  to  the  legislature  their  necessity. 
He  has  accepted  and  holden  the  office  of  president  of  the  insti- 
tution by  request  of  the  board  as  organized  by  these  acts.  He 
has  even  made  a  bequest  to  the  corporation  to  be  holden  on  the 
condition  of  the  enforcement  and  continuation  of  these  acts. — 


f 


72)  9  Cranch  Rep.  43. 

73)  2  Bro.  Civ.  Law  156. 
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Where  then  are  the  complaints  of  violated  contracts  from  any  pri- 
vate/ownrf^r? 

We  have  chosen  to  consider  this  question  upon  the  true  ground 
of  the  publick  character  of  the  institution,  because  we  are  unwill- 
ing to  surrender  it  to  the  dictation  and  controul  of  ani/  individuals 
and  not  for  the  want  of  a  perfect  defence  in  this  action  even  upon 
the  principle  of  a  private  charity — for  so  far  as  it  concerns  the 
event  of  this  suit,  we  might  safely  tender  them  an  election  to  con- 
sider the  institution  the  one  or  the  other. 

But  however  the  direct  or  express  contracts  may  be,  it  is  con- 
tended that  these  acts  violate  other  collateral  and  implied  agree- 
ments.    As  that  incidental  to  this  institution  are  the  establish- 
ments of  professorships,  &c.  which  may  be  affected  by  alterations 
of  the  original  charter — That  they  may  be  so  affected  and  justly 
too  is  certainly  incident  to  their  nature,  for  of  these  establishments 
Sir  William  Blackstone  observes  (74)  *^  neither  are  they  eleemosy- 
nary foundations,  though  stipends  are  annexed  to  particular  mag- 
istrates and  professors,  any  more  than  other  corporations  where 
the  oflBcers  have  standing  salaries,  for  these  are  rewards  pro  opera 
et  laborcy  not  charitable  donations  only,  since  every  stipend  is  pre- 
ceded by  service  and  duty: — they  seem  therefore  to  be  merely 
civil  corporations." — It  is  stated  too  that  violence  is  done  by  com- 
pelling the  former  trustees  to  become  members  of  a  corporation 
different  in  its  organization  from  the  one  it  was  contracted  they 
should  govern  and  direct.     Now  if  the  government  chose  to  com- 
pel them  so  to  serve,  there  is  no  doubt  of  the  right  so  to  do ;  but 
no  such  attempt  is  intended — The  very  nature  and  existence  of 
government  in  some  measure   rests  upon  the  principle,  that  the 
state  has  a  right  to  the  services  of  its  citizens — a  principle  acknowl- 
edged in  our  constitution  and  expounded  by  a  long  catalogue  of 
legislative  acts.     It  cannot  be  necessary  to  refer  to  the  numerous 
laws  compelling  persons  to  serve  in  town  offices  under  severe  pen- 
alties ;  or  to  the  drafts  of  the  militia,  by  which  they  may  be  com- 
pelled not  only  to  devote  tlieir  time  and  services,  but  even  to  expose 
their  lives  against  their  own  consent.     But  the  state  has  no  wish 
to  exercise  that  prerogative  on  this  occasion. — Much  as  the  publick 
may   appreciate  the   plaintiffs'  services  there   is   no  intention  to 
obtain  them  by  compulsion ;  and  if  they  expose  their  lives  in  any 
battles  connected  with  this  question,  they  do  it  as  volunteers.     As 
the  corporation  was  organized  by  the  original  charter,  no  one  was 
obliged  to  serve  as  trustee,  nor  is  it  the  case  by  the  late  alteration 
in  its  organization.     Should  the  legislature  think  proper  to  enact 
that  the  Superior  Court  of  Judicature  should  hereafter  consist  of 
five  or  seven  judges  instead  of  three,  it  is  not  believed  that  the 
judges  would  pretend  they  were  compelled  to  continue  members 
of  the  court,  or  that  any  contract  was  violated  by  adding  to  the 
number.    Had  they  any  object  of  personal  prejudice  or  favouritism 
(74)  1  Com.  471. 
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to  gratify  in  the  trial  of  causes,  they  might  complain  that  their 
privilege  in  that  respect  was  curtailed,  by  the  diminution  of  their 
power  individually,  although  no  powers  were  taken  from  the  court, 
but  it  probably  would  not  have  occurred  to  them  to  resist  the  acts 
of  the  legislature  on  the  ground  that  their  appointment  implied  a 
contract  that  none  others  should  ever  be  added  to  the  bench.  And 
if  their  only  object  was  the  fair  distribution  of  justice  the  diminu- 
tion of  their  individual  power  could  be  no  cause  of  complaint. 

Should  it  however  be  found  that  those  trustees  or  any  other 
individuals  were  holding  privileges  or  offices  under  the  letters 
patent  creating  this  corporation,  which  by  any  possibility  could  be 
considered  in  the  nature  of  contract,  and  that  those  individuals  in 
these  alterations  have  not  consented  by  themselves  or  their  repre- 
sentatives ; — Still  we  contend  that  in  the  origin  of  such  contract 
there  must  have  been  reserved  to  the  commonwealth  the  implied 
condition  of  altering,  amending,  or  even  revoking  it  altogether, 
when  in  the  opinion  of  the  commonwealth  its  welfare  should  re- 
quire it. — For  if  any  personal  rights  or  privileges  have  accrued  to 
individuals  from  the  establishment  of  this  institution,  they  must 
have  been  incidental  to  the  main  design  and  not  the  object  of  its 
creation.  And  if  the  object  for  which  it  was  created  requires 
amendment  in  its  organization,  then  the  collateral  or  accidental 
advantages  which  a  few  individuals  may  possess  by  its  present 
arrangement  cannot  be  placed  above,  but  must  yield  to  the  publick 
object  of  the  institution. — And  this  the  constitution  not  only  does 
not  deny,  but  expressly  authorizes,  and  in  those  same  articles  re- 
ferred to  by  their  counsel.  A  prohibition  of  the  exercise  of  cer- 
tain powers,  except  hy  the  legislature  we  do  not  with  the  plaintiffs 
understand  to  be  a  denial  of  the  right  to  that  branch  of  govern- 
ment. And  in  the  very  case  of  Terrett  vs.  Taylor  which  the  coun- 
sel have  referred  to,  we  find  the  unequivocal  opinion  of  the  supreme 
court  of  the  United  States,  that  the  legislature  may  rightly  exer- 
cise the  power  we  contend  for.  "  With  respect  also  to  publick 
corporations"  (said  the  judge  who  delivered  the  opinion)  "the 
legislature  may  have  a  right  to  change,  modify,  enlarge,  or  restrain 
them,  &c." — Where  the  question  was  upon  this  article  of  the  con- 
stitution, the  learned  judge  observed  that  *'some  of  the  most  nec- 
essaiy  and  important  acts  of  legislation  on  the  contrary  are  founded 
upon  the  principle  that  private  rights  must  yield  to  public  exigen- 
cies " — Without  the  possession  of  this  power  the  operations  of  gov- 
ernment would  often  be  obstructed  and  society  itself  endangered. 
It  is  not  sufficient  to  urge  that  the  power  may  be  abused,  for  such 
is  the  nature  of  all  power — ^such  is  the  tendency  of  every  human 
institution,  and  it  might  as  fairly  be  said  that  the  power  of  taxa- 
tion, which  is  only  circumscribed  by  the  discretion  of  the  body  by 
which  it  is  vested,  ought  not  to  be  granted  (75)." 

Agreeably  to  the  principle  we  contend  for,  has  been  the  whole 

(76)  3  Dal.  Rep.  400. 
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course  of  legislation  and  the  continued  series  of  judicial  decisions 
from  the  adoption  of  our  constitution ;  and  in  cases  too  where  the 
privileges  of  individuals  were  much  more  like  vested  rights  than 
any  that  are  approached  by  these  statutes.  In  the  alteration  of 
counties  and  towns,  instances  of  which  occur  at  every  session  of 
the  legislature,  those  corporations  have  been  subjected  to  new 
duties,  received  addition,  or  been  compelled  to  part  with  territory 
over  which  they  had  controul,  and  officers  living  in  sections  so  cut 
off,  have  not  only  been  deprived  of  their  offices,  but  rendered  inca- 
pable of  re-election.  Those  corporations  and  those  officers  not 
being  created  for  the  accommodation  of  the  incumbents,  but  for 
the  benefit  of  the  community,  they  yield  to  such  changes  as  the 
legislature  deem  that  the  publick  good  requires.  So  the  immunity 
secured  by  the  law  of  exemption  from  military  duty  is  subject  to 
the  repeal  of  the  law  (76).  As  also  the  grant  of  exemption  from 
taxes,  as  in  the  case  of  poll  taxes  on  ministers,  &c.  (77).  So  pen- 
alties incurred  under  existing  laws,  by  the  repeal  of  those  laws, 
even  after  the  action  commenced,  the  plaintiff  is  defeated  and 
deprived  of  the  right  which  had  accrued  to  him  (78).  Banks 
though  for  private  purposes,  from  their  connexion  and  influence  in 
the  public  weal,  have  been  subjected  against  their  will  to  legisla- 
tive interference. — As  banks  incorporated  subject  to  pay  six  per 
cent,  only  on  debts,  were  made  by  statute  liable  to  pay  twenty- 
four  per  cent,  additional  interest  in  certain  cases  in  suits  on  the 
contracts  themselves  (79).  In  1784,  the  Massachusetts  bank  was 
incorporated  without  limitation  of  time,  and  in  1811,  while  the 
corporation  were  contending  with  all  their  force  against  the 
change,  the  legislature  altered  and  abridged  the  charter  so  that 
the  grant  should  extend  only  for  a  limited  period.  The  legisla- 
ture as  the  representative  of  the  publick  may  discontinue  a  high- 
way whatever  right  a  town  may  have  in  it  (80).  So  the  law 
authorizing  minors  and  indented  apprentices  to  enlist  and  receive 
their  wages  without  the  consent  of  their  masters,  has  been  decided 
not  to  impair  the  obligation  of  contracts  in  the  sense  of  the  con- 
stitution (81). 

School  districts  which  have  certain  corporate  powers,  the  legis- 
lature have  not  only  altered  at  their  pleasure,  but  have  even  sub- 
jected them  to  the  alterations  of  towns.  Selectmen,  in  whose 
hands  money  is  placed  by  towns  for  the  support  of  schools,  prob- 
ably would  not  have  thought,  before  the  action,  of  resorting  to  the 
United  States  constitution  for  protection  against  the  legislature^ 

76)  12  Mass.  Rep.  445. 

77)  N.  H.  Stat.  June  1816. 

78)  6  Mass.  Rep.  307— 9.— 2  Do.  125.— 9  Do.  863.  158.— 8  Do.  471    2.  GaU. 
Rep. 

79)  8  Mass.  Rep.  445.— 12  Mass.  Rep.  252. 
'80)  2  Mass.  Rep.  146. 
81)  10  Mass.  Rep.  389,  and  Justice  Story's  opinion  U.  S.  vs.  Bainbridge, 

iir.  Co.  Mass.  May  term  1816. 
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should  they  have  enacted  that  a  committee  be  joined  to  the  select- 
men in  the  charge  of  such  appropriations.  The  plaintiffs  perhaps 
may  admit  that  such  a  legislative  act  could  be  supported — but  that 
such  concerns  are  too  unimportant  to  be  cited  to  a  case  like  the 
present. — May  we  not  ask  what  interest  the  plaintiffs  have  in  the 
funds  of  this  institution,  that  selectmen  have  not  in  the  funds  of  a 
school  district?  What  right  or  pretence  have  the  legislature  to 
interfere  with  the  concerns  of  a  school  district,  but  upon  the  prin- 
ciple of  their  vital  importance  to  the  public  welfare  ?  And  are 
those  subordinate  means  thus  important  and  the  superior  agency 
of  this  institution  indifferent  to  the  community? 

While  these  acts  of  the  legislature  are  justified  by  principle  and 
precedent,  I  rejoice  also  that  the  most  distinguished  literary  insti- 
tution of  the  union,  by  its  eminence  and  prosperity  is  a  striking 
example  of  the  salutary  influence  of  these  principles  and  prece- 
dents. The  renowned  university  of  Harvard,  which  has  ever  been 
subject  to  legislative  controul,  exhibits  an  illustrious  proof,  that 
the  gloomy  apprehensions  of  the  plaintiffs  in  the  present  case,  are 
altogether  imaginary.  To  say  that  such  seminaries  would  be  in 
danger  from  a  design  in  the  legislature  to  defeat  their  object  or 
effect  their  destruction,  is  to  suppose  an  event  that  can  never  take 
place  till  the  whole  community  shall  have  degenerated  to  that  state 
of  barbarism,  when  the  light  of  such  an  institution  could  do  no 
more  than  to  make  '^  darkness  visible ;  "  and  its  existence  serve  no 
other  purpose  than  as  a  monument  upon  the  ruins  of  all  our  other 
civil  establishments. 

Its  dangers  are  from  a  very  different  source. — ^To  avert  those 
dangers,  these  legislative  acts  have  been  passed. — Soon  may  the 
opposition  to  them  be  disarmed  by  judicial  decision,  and  Dart- 
mouth arise  redeemed  from  the  ruin  which  has  been  threatened 
by  an  effort  to  convert  to  private  and  personal  interests,  its  pub- 
lick  nature  and  design. 


["  Mr.  Webster  closed  the  argument  by  a  reply  on  the  part  of 
the  plaintiffs ;  but  as  his  views  of  the  case  are  more  fully  developed 
in  his  argument  before  the  supreme  court  of  the  United  States,  it 
is  here  omitted."  Farrar^s  Report^  p.  206.  What  Farrar  reports 
as  the  argument  of  the  several  counsel  was  written  and  fur- 
nished by  them  after  the  cause  was  decided  at  Washington,  and 
is  not  entirely  a  verbatim  report  of  what  was  said  by  them  at  the 
hearing.  Case  of  the  Trustees  of  Dartmouth  College  against 
William  M.  Woodward^  hy  Timothy  Farrar^  Advertisement ;  Dart- 
mouth  College  Causes^  by  John  M.  Shirley^  pp.  174,  175,  186,  205, 
294-298 ;  Private  Correspondence  of  Daniel  Webster^  Vol.  I,  pp. 
303,  305,  307,  311 ;  Life  of  Daniel  Webster,  by  George  Ticknor 
Curtis^  Vol.  I,  pp.  167-171 ;  Ltfe  and  Writings  of  Bvfus  Choate^ 
Vol.  I,  pp.  514-517.  Mr.  Webster's  argument  in  the  United  States 
VOL.  LXV.     89 
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supreme  court,  as  reported  by  Farrar,  is  given  here  as  the  best 
report  now  attainable  of  the  one  made  by  him  in  the  state  court.] 


Mr.  Webster,  for  the  plaintiffs  in  error. — The  general  ques- 
tion is,  whether  the  acts  of  the  27th  of  June,  and  of  the  18th  and 
26th  of  December,  1816,  are  valid  and  binding  on  the  rights  of  the 
plaintiffs,  without  their  acceptance  or  assent. 

The  charter  of  1769  created  and  established  a  corporation,  to 
consist  of  twelve  pei-sons,  and  no  more ;  to  be  called  the  "  Trustees 
of  Dartmouth  College."  The  preamble  to  the  charter  recites, 
that  it  is  granted  on  the  application  and  request  of  the  Rev. 
Eleazer  Wlieelock:  That  Dr.  Wheelock,  about  the  year  1754, 
established  a  charity  school,  at  liis  own  expense,  and  on  his  own 
estate  and  plantation :  That,  for  several  years,  through  the 
assistance  of  well  disposed  persons  in  America,  granted  at  his 
solicitation,  he  had  clothed,  maintiiined,  and  educated  a  number 
of  the  native  Indians,  and  employed  them  afterwards  as  mission- 
aries and  schoolmasters  among  the  savage  tribes:  That  his  design 
promising  to  be  useful,  he  had  constituted  the  Rev.  Mr.  Whitaker 
to  be  his  attorney,  with  power  to  solicit  contributions,  in  England, 
for  the  further  extension  and  carrying  on  of  his  undertaking ; 
and  that  he  had  requested  the  Earl  of  Dartmouth,  Baron  Smith, 
Mr.  Thornton,  and  other  gentlemen,  to  receive  such  sums  as 
might  be  contributed,  in  England,  towards  supporting  his  school, 
and  to  be  trustees  thereof,  for  his  charity;  which  these  persons 
had  agreed  to  do.  And  thereupon  Dr.  Wheelock  had  executed 
to  them  a  deed  of  trust,  in  pursuance  to  such  agreement,  between 
him  and  them,  and  for  divers  good  reasons,  had  referred  it  to 
these  persons,  to  determine  the  place  in  which  the  school  should 
be  finally  established :  And  to  enable  them  to  form  a  proper 
decision  on  this  subject,  had  laid  before  them  the  several  offers 
which  had  been  made  to  him  by  the  several  governments  in 
America,  in  order  to  induce  him  to  settle  and  establish  his  school 
within  the  limits  of  such  governments  for  their  own  emolument, 
and  the  increase  of  learning  in  their  respective  places,  as  well  as 
for  the  furtherance  of  his  general  original  design.  And  in  as 
much  as  a  number  of  the  proprietors  of  lands  in  New  Hampshire, 
animated  by  the  example  of  the  governour  himself  and  othera,  and 
in  consideration  that  without  any  impediment  to  its  original 
design,  the  school  might  be  enlarged  and  improved,  to  promote 
learning  among  the  English,  and  to  supply  ministers  to  the  people 
of  that  province,  had  promised  large  tracts  of  land,  provided  the 
school  should  be  established  in  that  province,  the  persons  before 
mentioned,  having  weighed  the  reasons  in  favour  of  the  several 
places  proposed,  had  given  the  preference  to  this  province,  and 
these  offers ;  that  Dr.  Wheelock  therefore  represented  the 
necessity   of  a   legal  incorporation,   and    proposed    that   certain 
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gentlemen  in  America,  whom  he  had  already  named  and  appointed 
in  his  will,  to  be  trustees  of  his  charity  after  his  decease,  should 
compose  the  corporation.  Upon  this  recital,  and  in  consideration 
of  the  laudable  original  design  of  Dr.  Wheelock,  and  willing  that 
the  best  means  of  education  be  established  in  New-Hampshire,  for 
the  benefit  of  the  province,  the  king  grants  the  charter,  by  the 
advice  of  his  provincial  council. 

The  substance  of  the  facts  thus  recited,  is,  that  Dr.  Wheelock 
had  founded  a  charity,  on  funds  owned  and  procured  by  himself; 
that  he  was  at  that  time  the  sole  dispenser  and  sole  administrator, 
as  well  as  the  legal  owner  of  these  funds ;  that  he  had  made  his 
will,  devising  this  property  in  trust,  to  continue  the  existence  and 
uses  of  the  school,  and  appointed  trustees;  that,  in  this  state  of 
things,  he  had  been  invited  to  fix  his  school,  permanently,  in  New- 
Hampshire,  and  to  extend  the  design  of  it  to  the  education  of  the 
youth  of  that  province;  that  before  he  removed  his  school,  or 
accepted  this  invitation,  which  his  friends  in  England  had  advised 
him  to  accept,  he  applied  for  a  charter,  to  be  granted,  not  to 
whomsoever  the  king  or  government^of  the  province  should  please, 
but  to  such  persons  as  he  named  and  appointed,  viz.  the  persons 
whom  he  had  already  appointed  to  be  the  future  trustees  of  his 
charity  by  his  will. 

The  charter,  or  letters  patent,  then  proceed  to  create  such  a 
corporation,  and  to  appoint  twelve  persons  to  constitute  it,  by  the 
name  of  the  "Trustees  of  Dartmouth  College; "  to  have  perpetual 
existence,  as  such  corporation,  and  with  power  to  hold  and  dispose 
of  lands  and  goods,  for  the  use  of  the  College,  with  all  the  ordinary 
powers  of  corporations.  They  are  in  their  discretion  to  apply  the 
funds  and  property  of  the  college  to  the  support  of  the  president, 
tutors,  ministers,  and  other  officers  of  the  college,  and  such 
missionaries  and  schoolmasters  as  they  may  see  fit  to  employ 
among  the  Indians.  There  are  to  be  twelve  trustees  forever,  and 
no  more;  and  they  are  to  have  the  right  of  filling  vacancies  occur- 
ing  in  their  own  body.  The  Rev.  Mr.  Wheelock  is  declared  to  be 
the  founder  of  the  college,  and  is,  by  the  charter,  appointed  first 
president,  with  power  to  appoint  a  successor  by  his  last  will.  All 
proper  powers  of  government,  superintendence,  and  visitation,  are 
vested  in  the  trustees.  They  are  to  appoint  and  remove  all 
officers  at  their  discretion ;  to  fix  their  salaries,  and  assign  their 
duties:  and  to  make  all  ordinances,  orders,  and  laws  for  the 
government  of  the  students.  And  to  the  end  that  the  persons 
who  had  acted  as  depositories  of  the  contributions  in  England,  and 
who  had  also  been  contributoi*s  themselves,  might  be  satisfied  of 
the  good  use  of  their  contributions,  the  president  was  annually,  or 
when  required,  to  transmit  to  them  an  account  of  the  progress  of 
the  institution  and  the  disbui*sements  of  its  funds,  so  long  as  they 
should  continue  to  act  in  that  trust. — These  letters  patent  are  to 
be  good   and   effectual,  in   law,  against  the  king^  his  heirs  and 
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successors  forever^  without  further  grant  or  confirmation;  and  the 
trustees  are  to  hold  all  and  singular  these  privileges,  advantages, 
liberties,  and  immunities  to  them  and  to  their  successors  forever. 

No  funds  are  given  to  the  college  by  this  charter.  A  corporate 
existence  and  capacity  are  given  to  the  trustees,  with  the  privi- 
leges and  immunities  which  have  been  mentioned,  to  enable  the 
founder  and  his  associates  the  better  to  manage  the  funds  which 
they  themselves  had  contributed,  and  such  others  as  they  might 
afterwards  obtain. 

After  the  institution,  thus  created  and  constituted,  had  existed, 
uninterruptedly  and  usefully,  nearly  fifty  years,  the  legislature  of 
New-Hampshire  passed  the  acts  in  question. 

The  first  act  makes  the  twelve  trustees  under  the  charter,  and 
nine  other  individuals  to  be  appointed  by  the  governour  and 
council,  a  corporation,  by  a  new  name ;  and  to  this  new  corpora- 
tion transfers  all  the  property^  rights^  powers^  liberties  and  privi- 
leges of  the  old  corporation ;  with  further  power  to  establish  new 
colleges  and  an  institute,  and  to  apply  all  or  any  part  of  the  funds 
to  these  purposes:  subject  tp  the  power  and  controul  of  a  board 
of  twenty-five  overseers,  to  be  appointed  by  the  governour  and 
council. 

The  second  act  makes  further  provisions  for  executing  the 
objects  of  the  first,  and  the  last  act  authorizes  the  defendant,  the 
treasurer  of  the  plaintiffs,  to  retain  and  hold  their  property, 
against  their  will. 

If  these  acts  are  valid,  the  old  corporation  is  abolished,  and  a 
new  one  created.  The  first  act  does,  in  fact,  if  it  can  have  any 
effect,  create  a  new  corporation^  and  transfer  to  it  all  the  property 
and  franchises  of  the  old.  The  two  corporations  are  not  the  same, 
in  any  thing  which  essentially  belongs  to  the  existence  of  a  cor- 
poration. They  have  different  names,  and  different  powers, 
rights,  and  duties.     Their  organization  is  wholly  different.     The 

Eowers  of  the  corporation  are  not  vested  in  the  same,  or  similar 
ands.  In  one,  the  trustees  are  twelve,  and  no  more.  In  the 
other,  they  are  twenty-one.  In  one,  the  power  is  in  a  single 
board.  In  the  other,  it  is  divided  between  two  boards.  Although 
the  act  professes  to  include  the  old  trustees  in  the  new  corpora- 
tion, yet  that  was  without  their  assent,  and  against  their  remon- 
strance ;  and  no  person  can  be  compelled  to  be  a  member  of  such 
a  corporation  against  his  will.  It  was  neither  expected  nor 
intended,  that  they  should  be  members  of  the  new  corporation. 
The  act  itself  treats  the  old  corporation  as  at  an  end,  and  going 
on  the  ground  that  all  its  functions  have  ceased,  it  provides /or  the 
first  meeting  and  organization  of  the  new  corporation.  It  expressly 
provides,  also,  that  the  new  corporation  shall  have  and  hold  all 
the  property  of  the  old ;  a  provision  which  would  be  quite  unneces- 
sary upon  any  other  ground,  than  that  the  old  corporation  was 
dissolved.     But  if  it  could  be  contendecl,  that  the  effect  of  these 


Digitized  byCjOOQlC 


November,  1817.]    COLLEGE  v.  WOODWARD.  597 

acts  was  not  entirely  to  abolish  the  old  corporation,  yet  it  is 
manifest  that  they  impair  and  invade  the  rights,  property,  and 
powers  of  the  trustees  under  the  charter,  as  a  corporation^  and  the 
legal  rights,  privileges,  and  immunities  which  belong  to  them,  as 
individual  members  of  the  corporation. 

The  twelve  trustees  were  the  sole  legal  owners  of  all  the  prop- 
erty acquired  under  the  charter.  By  the  acts  others  are  admit- 
ted, against  their  will,  to  be  joint  owners.  The  twelve  individuals, 
who  are  trustees,  were  possessed  of  all  the  franchises  and  immuni- 
ties conferred  by  the  charter. — By  the  acts,  nine  other  trustees,  and 
twenty-jive  overseers  are  admitted  against  their  will,  to  divide  these 
franchises  and  immunities  with  them. 

If  either  as  a  corporation,  or  as  individuals,  they  have  any  legal 
rights^  this  forcible  intrusion  of  others  violates  those  rights,  as 
manifestly  as  an  entire  and  complete  ouster  and  dispossession. 
These  acts  alter  the  whole  constitution  of  the  corporation.  They 
aflfect  the  rights  of  the  whole  body  as  a  corporation,  and  the  rights 
of  the  individuals  who  compose  it.  They  revoke  corporate  powers 
and  franchises. — They  alienate  and  transfer  the  property  of  the 
college  to  others.  By  the  charter,  the  trustees  had  a  right  to  fill 
vacancies  in  their  own  number.  This  is  now  taken  away.  They 
were  to  consist  of  twelve,  and  by  express  provision  of  no  more. 
This  is  altered.  They  and  their  successors,  appointed  by  them- 
selves, were  forever  to  hold  the  property.  The  legislature  has 
found  successors  for  them,  before  their  seats  are  vacant.  The 
powers  and  privileges,  which  the  twelve  were  to  exercise  exclusively^ 
are  now  to  be  exercised  by  others.  By  one  of  the  acts,  they  are 
subjected  to  heavy  penalties,  if  they  exercise  their  offices,  or  any 
of  those  powers  and  privileges  granted  them  by  charter,  and  which 
they  had  exercised  for»fifty  years.  They  are  to  be  punished  for  not 
accepting  the  new  grant,  and  taking  its  benefits.  This,  it  must  be 
confessed,  is  rather  a  summary  mode  of  settling  a  question  of  con- 
stitutional right.  Not  only  are  new  trustees  forced  into  the  cor- 
poration, but  new  trusts  and  uses  are  created.  The  college  is 
turned  into  a  university.  Power  is  given  to  create  new  colleges, 
and,  to  authorize  any  diversion  of  the  funds,  which  may  be  agree-, 
able  to  the  new  boards,  sufficient  latitude  is  given  by  the  undefined 
power  of  establishing  an  Institute.  To  these  new  colleges,  and  this 
Institute^  the  funds  contributed  by  the  founder.  Dr.  Wheelock,  and 
by  the  original  donors,  the  Earl  of  Dartmouth  and  others,  are  to 
be  applied,  in  plain  and  manifest  disregard  of  the  uses  to  which 
they  were  given. 

I'he  president,  one  of  the  old  trustees,  had  a  right  to  his  office,  sal- 
ary, and  emoluments,  subject  to  the  twelve  trustees  alone.  His 
title  to  these  is  now  changed,  and  he  is  made  accountable  to  new 
masters.  So  also  all  the  professors  and  tutors.  If  the  legislature 
can  at  pleasure  make  these  alterations  and  changes,  in  the  rights 
and  privileges  of  the  plaintiffs,  it  may,  with  equal  propriety,  abol- 
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ish  these  rights  and  privileges  altogether.  The  same  power  which 
can  do  any  part  of  this  work,  can  accomplish  the  whole.  And 
indeed,  the  argument  on  which  these  acts  have  been  hitherto 
defended,  goes  altogether  on  the  ground,  that  this  is  such  a  cor- 
poration as  the  legislature  may  abolish  at  pleasure ;  and  that  its 
members  have  no  rights^  liberties^  franchises^  property  or  privileges^ 
which  the  legislature  may  not  revoke,  annul,  alienate  or  transfer  to 
others  whenever  it  sees  fit. 

It  will  be  contended  by  the  plaintiffs  that  these  acts  are  not  valid 
and  binding  on  thern^  withovt  their  assent.  1.  Because  they  are 
against  common  right,  and  the  constitution  of  New-Hampshire. 
2.  Because  they  are  repugnant  to  the  constitution  of  the  United 
States. 

I  am  aware  of  the  limits  which  bound  the  jurisdiction  of  the 
court  in  this  case  and  that  on  this  record  nothing  can  be  decided, 
but  the  single  question,  whether  these  acts  are  repugnant  to  the 
constitution  of  the  United  States.  Yet  it  may  assist  in  forming 
an  opinion  of  their  true  nature  and  character,  to  compare  them 
with  these  fundamental  principles,  introduced  into  the  state  gov- 
ernments for  the  purpose  of  limiting  the  exercise  of  the  legislative 
power,  and  which  the  constitution  of  New-Hampshire  expresses 
with  great  fulness  and  accuracy. 

It  is  not  too  much  to  assert,  that  the  legislature  of  New-Hamp- 
shire would  not  have  been  competent  to  pass  the  acts  in  question, 
and  to  make  them  binding  on  the  plaintiffs  without  their  assent, 
even  if  there  had  been,  in  the  constitution  of  New-Hampshire,  or 
of  the  United  States,  no  special  restriction  on  their  power ;  because 
these  acts  are  not  the  exercise  of  a  power  properly  legislative  (1). 
Their  object  and  effect  is  to  take  away,  from  one,  rights,  property, 
and  franchises,  and  to  grant  them  to  another.  This  is  not  the  exer- 
cise of  a  legislative  power.  To  justify  the  taking  away  of  vested 
rights,  there  must  be  a  forfeiture;  to  adjudge  upon  and  declare 
which,  is  the  proper  province  of  the  judiciary.  Attainder  and  con- 
fiscation are  acts  of  sovereign  power ;  not  acts  of  legislation.  The 
British  parliament,  among  other  unlimited  powers,  claims  that  of 
altering  and  vacating  charters ;  not  as  an  act  of  ordinary  legisla- 
tion, but  of  uncontroulled  authority.  It  is  theoretically  omnipotent. 
Yet,  in  modern  times,  it  has  attempted  the  exercise  of  this  power 
very  rarely.  In  a  celebrated  instance,  those  who  asserted  this 
power  in  parliament,  vindicated  its  exercise  only  in  a  case,  in 
which  it  could  be  shewn,  1st,  that  the  charter  in  question  was  a 
charter  of  political  power;  2.  That  there  was  a  great  and  over- 
ruling state  necessity,  justifying  the  violation  of  the  charter.  8. 
That  the  charter  had  been  abused,  and  justly  forfeited  (2).  The 
bill  affecting  this  charter  did  not  pass.     Its  histoiy  is  well  known. 


(2) 


Calder  et  ux.  v.  Bull,  3d  Dallas  386. 

Annual  Regr.  1784,  p.  160.— Parlia.  Rogr.  1788.— Mr.  Burke's  Speech  od 

Mr.  Fox's  E.  I.  Bill.  Burke's  Works— 2  Vol.  p.  414.  417.  467.  468.  486. 
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The  act  which  afterwards  did  pass,  passed  with  the  assent  of  the 
corporation.  Even  in  the  worst  times  this  power  of  parliament  to 
repeal  and  rescind  charters,  has  not  often  been  exercised.  The 
illegal  proceedings  in  the  reign  of  Charles  IL  were  under  colour 
of  law.  Judgments  of  forfeiture  were  obtained  in  the  courts.  Such 
was  the  case  of  the  quo  warranto  against  the  city  of  London,  and 
the  proceedings  by  which  the  charter  of  Massachusetts  was  va- 
cated. 

The  legislature  of  New-Hampshire  has  no  more  power  over  the 
rights  of  the  plaintiffs  than  existed,  somewhere,  in  some  depart- 
ment of  government,  before  the  revolution.  The  British  parlia- 
ment could  not  have  annulled  or  revoked  this  grant  as  an  act  of 
ordinary  legislation.  If  it  had  done  it  at  all,  it  could  only  have 
been  in  virtue  of  that  sovereign  power,  called  omnipotent,  which 
does  not  belong  to  any  legislature  in  the  United  States.  The  leg- 
islature of  New-Hampshire  has  the  same  power  over  this  charter, 
which  belonged  to  the  king,  who  granted  it ;  and  no  more.  By  the 
law  of  England  the  power  to  create  corporations  is  a  part  of  the 
royal  prerogative. (3)  By  the  revolution,  this  power  may  be  con- 
sidered as  having  devolved  on  the  legislature  of  the  state,  and  it 
has  accordingly  been  exercised  by  the  legislature.  But  the  king 
cannot  abolish  a  corporation,  or  new  model  it,  or  alter  its  powers 
without  its  assent.  This  is  the  acknowledged  and  well  known  doc- 
trine of  the  common  law.  ^'  Whatever  might  have  been  the  notion 
in  former  times,"  says  lord  Mansfield,  "it  is  most  certain  now,  that 
the  corporations  of  the  universities  are  lay  corporations ;  and  that 
the  crown  cannot  take  away  from  them  any  rights  that  have  been 
formerly  subsisting  in  them  under  old  charters  or  prescriptive 
usage  "  (4).  After  forfeiture  duly  found,  the  king  may  regrant  the 
franchises ;  but  a  gmnt  of  franchises  already  granted,  and  of  which 
no  forfeiture  has  been  found,  is  void. 

Corporate  franchises  can  only  be  forfeited  by  trial  and  judgment 
(5).  In  ease  of  a  new  charter  or  grant  to  an  existing  corporation, 
it  may  accept  or  reject  it  as  it  pleases  (6).  It  may  accept  such 
part  of  the  grant  as  it  chooses,  and  reject  the  rest  (7).  In  the  very 
nature  of  things,  a  charter  cannot  be  forced  upon  any  body.  No 
one  can  be  compelled  to  accept  a  grant;  and  without  acceptance, 
the  grant  is  necessarily  void  (8).  It  cannot  be  pretended  that  the 
legislature,  as  successor  to  the  king  in  this  part  of  his  prerogative, 
has  any  power  to  revoke,  vacate  or  alter  this  charter.  If,  therefore, 
the  legislature  has  not  this  power  by  any  specific  grant  contained 
in  the  constitution  ;  nor  as  included  in  its  ordinary  legislative  pow- 

(3)  1  Black.  472,  473. 

(4)  3  Burr.  1656. 

(5)  3  T.  R.  244.  King  vs.  Pasmore. 

(6)  King  vs.  Vice  Cliancellor  of  Cambridge,  3  Burr.  1656.  3  T.  R.  240.— 
Lord  Kenyon. 

Idem  1661,  and  King  vs.  Pasmore,  ubi  supra. 
Ellis  vs.  Marshall,  2  Mass.  Rep.  277.    1  Kyd.  on  corporations  66  6. 
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era  ;  nor  by  reason  of  its  succession  to  the  prerogatives  of  the  crown 
in  this  particular ;  on  what  ground  would  the  authority  to  pass 
these  acts  rest ;  even  if  there  were  no  prohibitory  clauses  in  the 
constitution  and  the  bill  of  rights  ? 

But  there  are  prohibitions  in  the  constitution  and  bill  of  rights 
of  New-Hampshire,  introduced  for  the  purpose  of  limiting  the 
legislative  power,  and  protecting  the  rights  and  property  of  the 
citizens.  One  prohibition  is  "  that  no  person  shall  he  deprived  of 
his  property^  immunities^  or  privileges^  put  out  of  the  protection  of 
the  law,,  or  deprived  of  his  life^  liberty^  or  estate,,  hut  by  judgment 
of  his  peers  or  the  law  of  the  land.^^ 

In  tne  opinion,  however,  which  was  given  in  the  court  below,  it 
is  denied  that  the  trustees  under  the  charter,  had  any  property, 
immunity,  liberty  or  privilege,  in  this  corporation  within  the 
meaning  of  this  prohibition  in  the  bill  of  rights.  It  is  said  that  it 
is  a  publick  corporation^  and  puhlick  property.  That  the  trustees 
have  no  greater  interest  in  it,  than  any  other  individuals.  That  it 
is  not  private  property,  which  they  can  sell,  or  transmit  to  their 
heirs  ;  and  that  therefore  they  have  no  interest  in  it.  That  their 
oflBce  is  a  publick  trust  like  that  of  the  governour,  or  a  judge;  and 
that  they  have  no  more  concern  in  the  property  of  the  college, 
than  the  governour  in  the  property  of  the  state,  or  than  the  judges 
in  the  fines  which  they  impose  on  the  culprits  at  their  bar.  That 
it  is  nothing  to  them,  whether  their  powers  shall  be  extended  or 
lessened ;  any  more  than  it  is  to  their  honours,  whether  their  juris- 
diction shall  be  enlarged  or  diminished.  It  is  necessary,  therefore, 
to  inquire  into  the  true  nature  and  character  of  the  corporation, 
which  was  created  by  the  charter  of  1769. 

There  are  divers  sorts  of  corporations;  and  it  may  be  safely 
admitted  that  the  legislature  has  more  power  over  some  than 
others  (9).  Some  corporations  are  for  government  and  political 
arrangement;  such  for  example  as  cities,  counties  and  towns  in 
New-England.  These  may  be  changed  and  modified  as  publick 
convenience  may  require,  due  regard  being  always  had  to  the  rights 
of  property.  Of  such  corporations,  all  who  live  within  the  limits 
are  of  course  obliged  to  be  members,  and  to  submit  to  the  duties 
which  the  law  imposes  on  them  as  such.  Other  civil  corporations 
are  for  the  advancement  of  trade  and  business,  such  as  banks, 
•  insurance  companies,  and  the  like.  These  are  created  not  by  gen- 
eral law,  but  usually  by  grant.  Their  constitution  is  special.  It 
is  such  as  the  legislature  sees  fit  to  give,  and  the  grantees  to 
accept. 

The  corporation  in  question  is  not  a  civil,,  although  it  is  a  lay 
corporation.  It  is  an  eleemosynary  corporation.  It  is  a  private 
charity,,  originally  founded  and  endowed  by  an  individual,  with  a 
charter  obtained  for  it  at  his  request,  for  the  better  administration 
of  his  charity.     "The  eleemosynary  sort  of  corporations,  are  such 

(9)  1  Wooddeson  474.    1  Black.  467. 
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as  are  constituted  for  the  perpetual  distributions  of  the  free  alms 
or  bounty  of  the  founder  of  them,  to  such  persons  as  he  has  directed. 
Of  this  are  all  hospitals  for  the  maintenance  of  the  poor,  sick  and 
impotent;  and  all  colleges  both  in  our  universities  and  out  of  them" 
(10). — Eleemosynary  corporations  are  for  the  management  of  pri- 
vate property  according  to  the  will  of  the  donors.  They  are  pri- 
vate corporations.  A  college  is  as  much  a  private  corporation,  as 
an  hospital ;  especially,  a  college,  founded  as  this  was,  by  private 
bounty.  A  college  is  a  charity. — "The  establishment  of  learning," 
says  lord  Hardwicke,  "  is  a  charity,  and  so  considered  in  the  statute 
of  Elizabeth.  A  devise  to  a  college,  for  their  benefit,  is  a  laudable 
charity^  and  deserves  encouragement "  (11). 

The  legal  signification  of  a  charity  is  derived  chiefly  from  the 
statute  43  Eliz.  ch.  4.  "Those  purposes,"  says  sir  William  Grant, 
"are  considered  charitable  which  that  statement  enumerates  "  (12). 
Colleges  are  enumerated,  as  charities  in  that  statute.  The  govern- 
ment, in  these  cases,  lends  its  aid  to  perpetuate  the  beneficent 
intention  of  the  donor,  by  granting  a  charter,  under  which  his  pri- 
vate charity  shall  continue  to  be  dispensed,- after  his  death.  This 
is  done  either  by  incorporating  the  objects  of  the  charity,  as  for 
instance,  the  scholars  in  a  college,  or  the  poor  in  an  hospital;  or  by 
incorporating  those  who  are  to  be  governours,  or  trustees  of  the 
charity  (13).  In  cases  of  the  first  sort  the  founder  is,  by  the 
common  law,  visitor.  In  early  times  it  became  a  maxim,  that  he 
who  gave  the  property,  might  regulate  it  in  future.  Cujus  est  dare^ 
ejus  est  disponere.  This  right  of  visitation  descended  from  the 
founder  to  his  heir,  as  a  right  of  property,  and  precisely  as  his 
other  property  went  to  his  heir;  and  in  default  of  heirs,  it  went  to 
the  king,  as  all  other  property  goes  to  the  king  for  the  want  of 
heirs. — The  right  of  visitation  arises  from  the  property.  It  grows 
out  of  the  endowment.  The  founder  may,  if  he  please,  part  with 
it,  at  the  time  when  he  establishes  the  charity,  and  may  vest  it  in 
others.  Therefore  if  he  chooses  that  governours,  trustees  or  over- 
seers should  be  appointed  in  the  charter,  he  may  cause  it  to  be 
done,  and  his  power  of  visitation  will  be  transferred  to  them^  instead 
of  descending  to  his  heirs.  The  persons  thus  assigned  or  appointed 
by  the  founder  will  be  visitors,  with  all  the  powers  of  the  founder, 
in  exclusion  of  his  heir  (14).  The  right  of  visitation  then  accrues 
to  them,  as  a  matter  of  property,  by  the  gift,  transfer  or  appoint-* 
ment  of  the  founder.  This  is  a  private  right,  which  they  can  assert 
in  all  legal  modes,  and  in  whicn  they  have  the  same  protection  of 
the  law  as  in  all  other  rights.  As  visitors  they  may  make  rules, 
ordinances  and  statutes,  and  alter  and  repeal  them,  as  far  as  per- 


(10)  1  Black.  471. 

(11)  1  Ves.  637. 

(12)  9  Ves.  Jun.  405. 

(13)  1  Wood.  474. 

(14)  1  Black.  471. 
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mitted  so  to  do  by  the  charter  (15).  Although  the  charter  pro- 
ceeds from  the  crown,  or  the  government,  it  is  considei-ed  as  the 
will  of  the  donor.  It  is  obtained  at  his  request.  He  imposes  it  as 
the  rule  which  is  to  prevail  in  the  dispensation  of  his  bounty  in  all 
future  times.  The  king,  or  government,  which  grants  the  charter 
is  not  thereby  the  founder,  but  he  who  furnishes  the  funds.  The 
gift  of  the  revenues  is  the  foundation  (16).  The  leading  case  on 
this  subject  is  Phillips  vs.  Bury^  [reported  in  1  Lord  Raymond  5. 
—Comb.  265.— Holt  715.-1  Show.  860.— 4  Mod.  106.— Skiun. 
447.]  This  was  an  ejectment,  brought  to  recover  the  rectory 
house,  &c.  of  Exeter  College^  in  Oxford.  The  question  was  whether 
the  plaintiff  or  defendant  was  legal  rector.  Exeter  college  was 
founded  by  an  individual,  and  incorporated  by  a  charter  granted 
by  Queen  Elizabeth,  The  controversy  turned  upon  the  power  of 
the  visitor,  and  in  the  discussion  of  the  cause,  the  nature  of  collie 
charters  and  corporations  was  very  fully  considered.  Lord  Holt's 
judgment,  copied  from  his  own  manuscript,  is  in  2  Term.  Rep.  346. 
The  following  is  an  extract :  "  That  we  may  the  better  apprehend 
the  nature  of  a  visitor,  we  are  to  consider,  that  there  are  in  law 
two  sorts  of  corporations  aggregate ;  such  as  are  for  publick  govern- 
ment, and  such  as  are  for  private  charity.  Those  that  are  for  the 
publick  government  of  a  town,  city,  mystery,  or  the  like,  being  for 
publick  advantage,  are  to  be  governed  according  to  the  laws  of  the 
land ;  if  they  make  any  particular  private  laws  and  constitutions, 
the  validity  and  justice  of  them  is  examinable  in  the  king's  courts ; 
of  these  there  are  no  particular  private  founders,  and  consequently 
no  particular  visitor ;  there  are  no  patrons  of  these ;  therefore  if 
no  provision  be  in  the  charter  how  the  succession  shall  continue, 
the  law  supplieth  the  defect  of  that  constitution,  and  saith  it  shall 
be  by  election  ;  as  mayor,  aldermen,  common  council,  and  the  like. 
But  private  and  particular  corporations  for  charity,  founded  and 
endowed  by  private  persons,  are  subject  to  the  private  government 
of  those  who  erect  them;  and,  therefore,  if  there  be  no  visitor 
appointed  by  the  founder,  the  law  appoints  the  founder  and  his 
heirs  to  be  visitors,  who  are  to  act  and  proceed  according  to  the 
particular  laws  and  constitutions  assigned  them  by  the  founder. 
It  is  now  admitted  on  all  hands,  that  the  founder  is  patron,  and, 
as  founder,  is  visitor,  if  no  particular  visitor  be  assigned.  So  that 
•patronage  and  visitation  are  necessary  consequents  one  upon  an- 
other; for  this  visitatorial  power  was  not  introduced  by  any  canons 
or  constitutions  ecclesiastical  (as  was  said  by  a  learned  gentleman 
whom  I  have  in  my  eye,  in  his  argument  of  this  case:)  it  is  an 
appointment  of  law ;  it  ariseth  from  the  property  which  the  founder 
had  in  the  lands  assigned  to  support  the  charity ;  and  as  he  is  the 
author  of  the  charity,  the  law  gives  him  and  his  heirs  a  visitatorial 
power,  that  is,  an  authority  to  inspect  the  actions  and  regulate  the 

(15)  2  Term  Rep.  350-1. 
(10)  1  Black.  480. 
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behaviour  of  the  members  that  partake  of  the  charity;  for  it  is  fit 
the  members  that  are  endowed,  and  that  have  the  charity  bestowed 
upon  them,  should  not  be  left  to  themselves,  but  pursue  the  intent 
and  design  of  him  that  bestowed  it  upon  them.  Now  indeed^  where 
the  poor^  or  those  that  receive  the  charity^  are  not  incorporated^  hut 
there  are  certain  trustees  who  dispose  of  the  charity^  there  is  no  vis- 
itor; because  the  interest  of  the  revenue  is  not  vested  in  the  poor 
that  have  the  benefit  of  the  charity^  but  they  are  subject  to  the  orders 
and  directions  of  the  trustees.  But  where  they  who  are  to  enjoy 
the  benefit  of  the  charity  are  incorporated,  there  to  prevent  all 
perverting  of  the  charity,  or  to  compose  difl^erences  that  may  hap- 
pen among  them,  there  is  by  law  a  visitatorial  power;  and  it 
being  a  creature  of  the  founder's  own,  it  is  reason  that  he  and  his 
heirs  should  have  that  power,  unless  by  the  founder  it  is  vested  in 
some  other.  Now  there  is  no  manner  of  difference  between  a  col- 
lege and  an  hospital,  except  only  in  degree;  an  hospital  is  for 
those  that  are  poor,  and  mean,  and  low,  and  sickly:  a  college  is 
for  another  sort  of  indigent  persons ;  but  it  hatji  another  intent, 
to  study  in,  and  breed  up  persons  in  the  world,  that  have  no  other- 
wise to  live ;  but  still  it  is  as  much  within  the  reasons  as  hospitals. 
And  if  in  an  hospital  the  master  and  poor  are  incorporated,  it  is  a 
college  having  a  common  seal  to  act  by,  although  it  hath  not  the 
name  of  a  college,  (which  always  supposeth  a  corporation)  because 
it  is  of  an  inferiour  degree ;  and  in  the  one  case  and  in  the  other 
there  must  be  a  visitor,  either  the  founder  and  his  heirs,  or  one 
appointed  by  him ;  and  both  are  eleemosynary."  Lord  Holt  con- 
cludes his  whole  argument  by  again  repeating,  that  that  college 
was  a  private  corporation^  and  that  the  founder  had  a  right  to 
appoint  a  visitor,  and  to  give  him  such  power  as  he  saw  fit  (17). 

The  learned  Bishop  Stillingfleet's  argument  in  the  same  cause 
as  a  member  of  the  house  of  lords,  when  it  was  there  heard, 
exhibits  very  clearly  the  nature  of  colleges  and  similar  corpora- 
tions. It  is  to  the  following  effect.  ''That  this  absolute  and 
conclusive  power  of  visitora,  is  no  more  than  the  law  hath  appointed 
in  other  cases,  upon  commissions  of  charitable  uses:  that  the 
common  law,  and  not  any  ecclesiastical  canons,  do  place  the 
power  of  visitation  in  the  founder  and  his  heirs,  unless  he  settle  it 
upon  others:  that  although  corporations  for  publick  government 
be  subject  to  the  courts  of  Westminster-IIall,  which  have  no  par- 
ticular, or  special  visitors;  yet  corporations  for  charity,  founded 
and  endowed  by  private  persons,  are  subject  to  the  rule  and  gov- 
ernment of  those  that  erect  them ;  but  where  the  persons  to  whom 
the  charity  is  given  are  not  incorporated,  there  is  no  such  visitato- 
rial power,  because  the  interest  of  the  revenue  is  not  invested  in 
them ;  but  where  they  are,  the  right  of  visitation  ariseth  from  the 
foundation,  and  the  founder  may  convey  it  to  whom  and  in  what 
manner  he  pleases ;  and   the  visitor   acts  as  founder^  and  by  the 

(17)  1  Lord  Ray.  9. 
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9ame  avthority  which  he  had^  and  consequently  is  no  more  account- 
able than  he  had  been :  that  the  king  by  his  charter  can  make  a 
society  to  be  incorporated  so  as  to  have  the  rights  belonging  to 
persons,  as  to  legal  capacities :  that  colleges,  although  founded  by 
private  persons,  are  yet  incorporated  by  the  king's  charter;  but 
although  the  kings  by  their  charter  made  the  colleges  to  be  such 
in  law,  that  is,  to  be  legal  corporations,  yet  they  left  to  the  par- 
ticular founders  authoritv  to  appoint  what  statutes  they  thought 
fit  for  the  regulation  of  them.  And  not  only  the  statutes,  but  the 
appointment  of  visitors  was  left  to  them,  and  the  manner  of  gov- 
ernment, and  the  several  conditions,  on  which  any  persons  were 
to  be  made  or  continue  partakers  of  their  bounty  (18).  These 
opinions  received  the  sanction  of  the  house  of  lords,  and  they  seem 
to  be  settled  and  undoubted  law.  Where  there  is  a  charter,  vest- 
ing proper  powers  in  trustees^  or  governours^  they  are  visitors  ;  and 
there  is  no  controul  in  any  body  else ;  except  only  that  the  courts 
of  equity  or  of  law  will  interfere  so  far  as  to  preserve  the  revenues 
and  prevent  the  perversion  of  the  funds  and  to  keep  the  visitors 
within  their  prescribed  bounds.  ''If  there  be  a  charter  with 
proper  powers,  the  charity  must  be  regulated  in  the  manner  pre- 
scribed by  the  charter.  There  is  no  ground  for  the  controlling 
interposition  of  the  courts  of  chancerv.  The  interposition  of  the 
courts  therefore,  in  those  instances  m  which  the  charities  were 
founded  on  charters  or  by  act  of  parliament,  and  a  visitor,  or  gov- 
ernour  and  trustees  appointed,  must  be  referred  to  the  general 
jurisdiction  of  the  courts  in  all  cases  in  which  a  trust  conferred 
appears  to  have  been  abused,  and  not  to  an  original  right  to  direct 
the  management  of  the  charity^  or  the  conduct  of  the  governours  or 
trustees  (19)." — "The  original  of  all  visitatorial  power  is  the  prop- 
erty of  the  donor,  and  the  power  every  one  has  to  dispose,  direct 
and  regulate  his  own  property ;  like  the  case  of  patronage ;  cujus 
est  dare  J  ^c.  Therefore^  if  either  the  crown  or  the  subject  creates 
an  eleemosynary  foundation^  and  vests  the  charity  in  the  persons 
who  are  to  receive  the  benefit  of  ity  since  a  contest  might  arise  about 
the  government  of  it^  the  law  allows  the  founder  qr  his  heirs^  or  the 
person  specially  appointed  by  him  to  be  visitor^  to  determine  con- 
cerning his  own  creature.  If  the  charity  is  not  vested  in  thepersons^ 
who  are  to  partake^  but  in  trustees  for  their  benefit^  no  visitor  can 
arise  by  implication^  but  the  trustees  have  that  power  (20)." 

''There  is  nothing  better  established,"  says  lord  commissioner 
Eyre,  "than  that  this  court  does  not  entertain  \i  general  juris- 
diction, or  regulate  and  controul  charities  established  by  charter. 
There  the  establishment  is  fixed  and  determined ;  and  the  court 
has  no  power  to  vary  it.  If  the  governours  established  for  the 
regulation  of  it,  are  not  those  who  have  the  management  of  the 

(18)  See  Appendix  No.  3.    1  Bum's  Eccles.    Law  443. 

(19)  2  Font).  205—6. 

(20)  1  Ves.  472.    Green  vs.  Rutherford,  per  Lord  Hardwicke. 
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revenue,  this  court  has  no  jurisdiction,  and  if  it  is  ever  so  much 
abused  as  far  as  it  respects  the  jurisdiction  of  this  court,  it  is  with- 
out remedy ;  but  if  those  established  as  governours,  have  also  the 
management  of  the  revenues,  this  court  does  assume  a  jurisdiction 
of  necessity,  so  far  as  they  are  to  be  considered  as  trustees  of  the 
revenue  (21)." 

"  The  foundations  of  colleges,"  says  lord  Mansfield,  "  are  to  be 
considered  in  two  views,  viz.  as  they  are  corporations  and  as  they 
are  eleemosynary.  As  eleemosynary,  they  are  the  creatures  of  the 
founder ;  he  may  delegate  his  power,  either  generally  or  specially ; 
he  may  prescribe  particular  modes  and  mannei*s,  as  to  the  exercise 
of  part  of  it.  If  he  makes  a  general  visitor,  (as  by  the  general 
words  visitator  sit)  the  person  so  constituted  has  all  incidental 
power ;  but  he  may  be  restrained  as  to  particular  instances.  The 
founder  may  appoint  a  special  visitor  for  a  particular  purpose  and 
no  further.  The  founder  may  make  a  general  visitor;  and  yet 
appoint  an  inferiour  particular  power,  to  be  executed  without  going 
to  the  visitor  in  the  first  instance  "  (22).  And  even  if  the  king 
be  founder,  if  he  grant  a  charter,  incorporating  trustees  and  gov- 
ernours, they  are  visitors^  and  the  king  cannot  visit  (23).  A  sub- 
sequent donation,  or  engrafted  fellowship,  falls  under  the  same 
general  visitatorial  power,  if  not  otherwise  specially  provided 
(24). 

In  New  England,  and  perhaps  throughout  the  United  States, 
eleemosynary  corporations  have  been  genercClly  established  in  the 
latter  mode ;  that  is,  by  incorporating  governours,  or  trustees,  and 
vesting  in  them  the  right  of  visitation.  Small  variations  may 
have  been  in  some  instances  adopted ;  as  in  the  case  of  Harvard 
College,  where  some  power  of  inspection  is  given  to  the  overseers, 
but  not  strictly  speaking,  a  visitatorial  power,  which  still  belongs^ 
it  is  apprehended  to  the  fellows,  or  members  of  the  corporation. 
In  genei-al,  there  are  many  donors.  A  charter  is  obtained,  com- 
prising them  all,  or  some  of  them,  and  such  others  as  they  choose 
to  include,  with  the  right  of  appointing  their  successors.  They  are 
thus  the  visitors  of  their  own  charity  and  appoint  others,  such  as 
they  may  see  fit,'  to  exercise  the  same  oflBce  in  time  to  come.  All 
such  corporations  are  private.  The  case  before  the  court  is 
clearly  that  of  an  eleemosynary  corpomtion.  It  is,  in  the  strictest 
legal  sense  a  private  charity.  In  King  vs.  St  Catherine's  Hall 
(25),  that  college  is  called  a  private  eleemosynary  lay  corporation. 
It  was  endowe*  by  a  private  founder,  and  incorporated  by  letters 
patent.     And  in  the  same  manner  was  Dartmouth  College  founded 

(21)  Attorney  General  vs.  Foundling  hospital.  2  Ves.  Junr.  47.    Vide  also 
2  Kyd  on  Corporations.  195.     Cooper's  Equity  Pleading,  292. 

(22)  St.  John's  College,  Cambridge  vs.  Tedington.     1  Burr.    200. 

(23)  Attorney  General  vs.  Middleton,  2  Ves.  328. 

(24)  Green  vs.  Rutherford,  ubi  supra.    St.  John's  College  vs.  Todington^ 
ubi  supra. — Vide  Appendix  No.  4. 

(25)  4  Term  Rep.  233. 
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and  incorporated.  Dr.  Wheelock  is  declared  by  the  charter  to  be 
its  founder.  It  was  established  by  him,  on  funds  contributed  and 
collected  by  himself. 

As  such  founder,  he  had  a  right  of  visitation,  which  he  assigned 
to  the  tnistees,  and  they  received  it  by  his  consent  and  appointment, 
and  held  it  under  the  charter  (26).  He  appointed  these  trustees  vis- 
itors, and  in  that  respect  to  take  place  of  his  heir  ;  as  he  might  have 
appointed  devisees,  to  take  his  estate  instead  of  his  heir.  Little, 
probably,  did  he  think  at  that  time,  that  the  legislature  would  ever 
take  away  this  property  and  these  privileges,  and  give  them  to  others. 
Little  did  he  suppose,  that  this  charter  secured  to  him  and  his  suc- 
cessors no  legal  rights.  Little  did  the  other  donors  think  so.  If  they 
had,  the  college  would  have  been,  what  the  university  is  now,  a 
thing  upon  paper,  existing  only  in  name. 

The  numerous  academies  in  New-England  have  been  established 
substantially  in  the  same  manner.  They  hold  their  property  by 
the  same  tenure,  and  no  other.  Nor  has  Harvard  college  (27)  any 
surer  title  than  Dartmouth  college.  It  may,  to-day,  have  more 
friends :  but  to-morrow  it  may  have  more  enemies.  Its  legal  rights 
are  the  same.  So  also  of  Yale  College  (28) ;  and  indeed  of  all 
the  others.  When  the  legislature  gives  to  these  institutions,  it  may 
and  does  accompany  its  grants  with  such  conditions  as  it  pleases. 
The  grant  of  lands  by  the  legislature  of  New  Hampshire  to  Dart- 
mouth college,  in  1789,  was  accompanied  with  various  conditions. 
When  donations  are  made,  by  the  legislature,  or  others,  to  a  char- 
ity already  existing,  without  any  condition,  or  the  specification  of 
any  new  use,  the  donation  follows  the  nature  of  the  charity.  Hence 
the  doctrine,  that  all  eleemosynary  corporations  are  private  bodies. 
They  are  founded  by  private  persons,  and  on  private  property. 
The  publick  cannot  be  charitable  in  these  institutions.  It  is  not 
the  money  of  the  publick,  but  of  private  persons,  which  is  dis- 
pensed. It  may  be  publick,  that  is  general,  in  its  uses  and  advan- 
tages ;  and  the  state  may  very  laudably  add  contributions  of  its 
own  to  the  funds ;  but  it  is  still  private  in  the  tenure  of  the  prop- 
perty,  and  in  the  right  of  administering  the  funds. 

If  the  doctrine  laid  down  by  lord  Holt,  and  the  house  of  lords 
in  Phillips  vs.  Bury^  and  recognized  and  established  in  all  the 
other  cases,  be  correct,  the  property  of  this  college  was  private 
property ;  it  was  vested  in  the  trustees  by  the  charter,  and  to  be 
administered  by  them,  according  to  the  will  of  the  founder  and 
donors  as  expressed  in  the  charter.  They  were  also  visitors  of  the 
charity,  in  the  most  ample  sense.  They  had  therefore,  as  they  con- 
tend, privileges^  property^  and  immunities^  within  the  true  meaning 
of  the  bill  of  rights.  They  had  rights,  and  still  have  them,  which 
they  can  assert  against  the  legislature,  as  well  as   against  other 

(26)  Black,  ubi  supra. 

(27)  Vide  Appendix  No.  6. 

(28)  Vide  Appendix  No.  6. 
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wrong-doers.  It  makes  no  difference,  that  the  estate  is  holden  for 
certain  trusts.  The  legal  estate  is  still  theirs.  They  have  a  right 
in  the  property,  and  they  have  a  right  of  visiting  and  superintend- 
ing the  trust ;  and  this  is  an  object  of  legal  protection,  as  much  as 
any  other  right.  The  charter  declares  that  the  powers  conferred 
on  the  trustees  are  privileges,  advantages,  liberties,  and  immuni- 
ties ;"  and  that  they  shall  be  forever  holden  by  them  and  their  suc- 
cessors. The  New-Hampshire  bill  of  rights  declares  that  no  one 
shall  be  deprived  of  his  "  property,  privileges  or  immunities,"  but 
by  judgment  of  his  peers,  or  the  law  of  the  land.  The  argument 
on  the  other  side  is,  that  although  these  terms  may  mean  something 
in  the  bill  of  rights,  they  mean  nothing  in  this  charter.  But  they 
are  terms  of  legal  signification,  and  very  properly  used  in  the  char- 
ter. They  are  equivalent  with  franchises,  Blackstone  says  that 
franchise  and  liberty  are  used  as  synonymous  terms.  And  after 
enumerating  other  liberties  ^nd  franchises^  he  says,  "it  is  likewise 
a  franchise  for  a  number  of  persons  to  be  incorporated  and  subsist 
as  a  body  politick ;  with  a  power  to  mantain  perpetual  succession 
and  do  other  corporate  acts :  and  each  individval  member  of  such 
corporation  is  also  said  to  have  a  franchise  or  free,dom''\29^. 

Liberties  is  the  term  used  in  magna  charta  as  including  fran- 
chises, privileges,  immunities,  and  all  the  rights  which  belong  to 
that  class.  Professor  Sullivan  says,  the  term  signifies  the  "j^rivt- 
leges  that  some  of  the  subjects,  whether  single  persons  or  bodies 
corporate,  have  above  others  by  the  lawful  grant  of  the  king ;  as 
the  chattels  of  felons  or  outlaws,  and  the  lands  and  privileges  of 
corporations'"^  (80). 

The  privilege,  then,  of  being  a  member  of  a  corporation,  under 
a  lawful  grant,  and  of  exercising  the  rights  and  powers  of  such 
member,  is  such  a  privilege,  liberty  or  franchise^  as  has  been  the 
object  of  legal  protection,  and  the  subject  of  a  legal  interest,  from 
the  time  of  magna  charta  to  the  present  moment.  The  plaintiffs 
have  such  an  interest  in  this  corporation,  individually,  as  they  could 
assei*t  and  maintain  in  a  court  of  law,  not  as  agents  of  the  publick, 
but  in  their  own  right.  Each  trustee  has  b,  franchise^  and  if  he  be 
disturbed  in  the  enjoyment  of  it,  he  would  have  redress,  on  appeal- 
ing to  the  law,  as  promptly  as  for  any  other  injury.  If  the  other  trus- 
tees should  conspire  against  any  one  of  them  to  prevent  his  equal  right 
and  voice  in  the  appointment  of  a  president  or  professor,  or  in  the 
passing  of  any  statute  or  ordinance  of  the  college,  he  would  be 
entitled  to  his  action,  for  depriving  him  of  his  franchise.  It  makes 
no  difference,  that  this  property  is  to  be  holden  and  administered, 
and  these  franchises  exercised  for  the  purpose  of  diffusing  learning. 
No  principle  and  no  case  establishes  any  such  distinction.  The 
publick  may  be  benefited  by  the  use  of  this  property.  But  this 
does  not  change  the  nature  of  the  property,  or  the  rights  of  the 

(29)  2  Black.  Com.  37. 

(30)  SuU.  4l8t  Lect. 
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owners.  The  object  of  the  charter  may  be  publick  good ;  so  it  is 
in  all  other  corporations ;  and  this  would  as  well  justify  the  resump- 
tion or  violation  of  the  grant  in  any  other  case  as  in  this.  In  the  case 
of  an  advowson,  the  use  is  publick,  and  the  right  cannot  be  turned 
to  any  private  benefit  or  emolument.  It  is  nevertheless  a  legal  pri- 
vate right,  and  the  property  of  the  owner,  as  emphatically  as  his 
freehold.  The  rights  and  privileges  of  trustees,  visitors,  or  gover- 
nours  of  incorporated  colleges,  stand  on  the  same  foundation.  They 
are  so  considered,  both  by  lord  Holt  and  lord  Hardwicke  (31). 

To  contend  that  the  rights  of  the  plaintiffs  may  be  taken  away, 
because  they  derive  from  them  no  pecuniary  benefit,  or  private 
emolument,  or  because  they  cannot  be  transmitted  to  their  heirs, 
or  would  not  be  assets  to  pay  their  debts,  is  taking  an  extremely 
narrow  view  of  the  subject.  According  to  this  notion,  the  case 
would  be  different,  if,  in  the  charter,  they  had  stipulated  for  a  com- 
mission on  the  disbursement  of  the  funds ;  and  they  have  ceased  to 
have  any  interest  in  the  property,  because  they  have  undertaken  to 
administer  it  gratuitously. 

It  cannot  be  necessary  to  say  much  in  refutation  of  the  idea, 
that  there  cannot  be  a  legal  interest,  or  ownership,  in  any  thing 
which  does  not  yield  a  pecuniary  profit ;  as  if  the  law  regarded  no 
rights  but  the  rights  of  money,  and  of  visible  tangible  property. 
Of  what  nature  are  all  rights  of  suffrage  ?  No  elector  has  a  par- 
ticular personal  interest ;  but  each  has  a  legal  right,  to  be  exercised 
at  his  own  discretion  and  it  cannot  be  taken  away  from  him.  The 
exercise  of  this  right  directly  and  very  materially  affects  the  publick ; 
much  more  so  than  the  exercise  of  the  privileges  of  a  trustee  of  this 
college.  Consequences  of  the  utmost  magnitude  may  sometimes 
depend  on  the  exercise  of  the  right  of  suffrage  by  one  or  a  few 
electors.  Nobody  was  ever  yet  heard  to  contend,  however,  that 
on  that  account  the  publick  might  take  away  the  right  or  impair 
it.  This  notion  appears  to  be  borrowed  f  ropa  no  better  source  than 
the  repudiated  doctrine  of  the  three  judges  in  the  Aylesbury  case 
(32).  That  was  an  action  against  a  returning  officer  for  refusing 
the  plaintiff's  vote,  in  the  election  of  a  member  of  parliament. — 
Three  of  the  judges  of  the  king's  bench  held,  that  the  action  could 
not  be  maintained,  because  among  other  objections,  *'  it  was  not  any 
matter  of  profit^  either  in  presenti^  or  in  futuro^  It  would  not 
enrich  the  plaintiff,  in  presenti^  nor  would  it,  in  futuro^  go  to  his 
heirs,  or  answer  to  pay  his  debts.  But  lord  Holt  and  the  house  of 
lords  were  of  another  opinion.  The  judgment  of  the  three  judges 
was  reversed,  and  the  doctrine  they  held,  having  been  exploded  for 
a  century,  seems  now  for  the  first  time  to  be  revived. 

Individuals  have  a  right  to  use  their  own  property  for  purposes 
of  benevolence,  either  towards  the  publick,  or  towards  other  indi- 

(31)  Phillips  vs.  Bury. — Green  vs.  Rutherforth,  ubi  supra. — ^Vide  also  2 
Black.  21. 

(32)  Ashby  vs.  White,  2  Lord  Ray.  988. 
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yiduals.  They  have  a  right  to  exercise  this  benevolence  in  such 
lawful  manner  as  they  may  choose ;  and  when  the  government  has 
induced  and  excited  it,  hy  contracting  to  give  perpetuity  to  the  stip- 
ulated manner  of  exercising  it,  to  rescind  this  contract,  and  seize 
on  the  property,  is  not  law,  but  violence.  Whether  the  state  will 
grant  these  franchises,  and  under  what  conditions  it  will  grant 
them,  it  decides  for  itself.  But  when  once  granted,  the  constitu- 
tion holds  them  to  be  sacred,  till  forfeited  for  just  cause. 

That  all  property,  of  which  the  use  may  be  beneficial  to  the 
publick,  belongs  therefore  to  the  publick,  is  quite  a  new  doctrine. 
It  has  no  precedent,  and  is  supported  by  no  known  principle.  Dr. 
Wheelock  might  have  answered  his  purposes,  in  this  case,  by  exe- 
cuting a  private  deed  of  trust. — He  might  have  conveyed  his  prop- 
erty to  trustees,  for  precisely  such  uses  as  are  described  in  this 
charter.  Indeed  it  appears,  that  he  had  contemplated  the  estab- 
lishing of  his  school  in  that  manner,  and  had  made  his  will,  and 
devised  the  property  to  the  same  persons  who  were  afterwards 
appointed  trustees  in  the  charter.  Many  literary  and  other  chari- 
table institutions  are  founded  in  that  manner,  and  the  trust  is 
renewed,  and  conferred  on  other  persons,  from  time  to  time,  as 
occasion  may  require.  In  such  a  case,  no  lawyer  would  or  could 
say  that  the  legislature  might  divest  the  trustees,  constituted  by 
deed  or  will,  seize  upon  the  property,  and  give  it  to  other  persons, 
for  other  purposes.  And  does  the  granting  of  a  charter,  which 
is  only  done  to  perpetuate  the  trust  in  a  more  convenient  manner 
make  any  difference  ?  Does  or  can  this  change  the  nature  of  the 
charity,  and  turn  it  into  a  publick  political  corporation  ? — Happily 
we  are  not  without  authority  on  this  point.  It  has  been  considered 
and  adjudged.  Lord  Hardwicke  says,  in  so  many  words,  "  the 
charter  of  the  crown  cannot  make  a  charity  more  or  less  publick, 
but  only  more  permanent  than  it  would  otherwise  be  (83). 

The  granting  of  the  corporation  is  but  making  the  trust  perpet- 
ual, and  does  not  alter  the  nature  of  the  charity.  The  very  object 
sought  in  obtaining  such  charter,  and  in  giving  property  to  such  a 
corporation,  is  to  make  and  keep  it  private  property,  and  to  clothe 
it  with  all  the  security  and  inviolability  of  private  property.  The 
intent  is,  that  there  shall  be  a  legal  private  ownership,  and  that 
the  legal  owners  shall  maintain  and  protect  the  property,  for  the 
benefit  of  those  for  whose  use  it  was  designed.  Who  ever  endowed 
the  publick?  Who  ever  appointed  a  legislature  to  administer  his 
charity?  Or  who  ever  heard,  before,  that  a  gift  to  a  college,  or 
hospital^  or  an  asylum^  was,  in  reality,  nothing  but  a  gift  to  the 
state. 

The  state  of  Vermont  is  a  principal  donor  to  Dartmouth  College. 
The  lands  given  lie  in  that  state.  This  appears  in  the  special 
verdict.  Is  Vermont  to  be  considered  as  having  intended  a  gift 
to  the  state  of  New-Hampshire  in  this  case ;  as  it  has  been  said  is 

(33)  2  Atk.  87.    Attorney  General  vs.  Pearce. 
VOL.  IJCV.     40 
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to  be  the  reasonable  construction  of  all  donations  to  the  college  ? 
The  legislature  of  New-Hampshire  affects  to  represent  the  publick^ 
and  therefore  claims  a  right  to  controul  all  property  destined  to 
publick  use.  What  hinders  Vermont  from  considering  herself 
equally  the  representative  of  the  publick^  and  from  resuming  her 
grants,  at  her  own  pleasure  ?  Her  right  to  do  so  is  less  doubtful 
than  the  power  of  New-Hampshire  to  pass  the  laws  in  question. 

In  University  vs.  Foy  (34)  the  supreme  court  of  North-Caro- 
lina pronounced  unconstitutional  and  void,  a  law  repealing  a  grant 
to  the  University  of  North-Carolina ;  although  that  university  was 
originally  erected  and  endowed  by  a  statute  of  the  state.  That 
case  was  a  grant  of  landSy  and  the  court  decided  that  it  could  not 
be  resumed.  This  is  the  grant  of  a  power  and  capacity  to  hold 
lands.     Where  is  the  difference  of  the  cases,  upon  principle? 

In  Terrett  vs.  Taylor  (35)  this  court  decided,  that  a  legislative 
grant  or  confirmation  of  lands,  for  the  purposes  of  moral  and 
religious  instruction  could  no  more  be  rescinded  than  other  grants. 
The  nature  of  the  use  was  not  holden  to  make  any  difference.  A 
grant  to  a  parish  or  church,  for  the  purposes  which  have  been 
mentioned,  cannot  be  distinguished,  in  respect  to  the  title  it  con- 
fei-s,  from  a  grant  to  a  college  for  the  promotion  of  piety  and 
learning.  To  the  same  purpose  may  be  cited  the  case  of  Pawlett 
vs.  Clark.  The  state  of  Vermont,  by  statute  in  1794,  granted  to 
the  respective  towns  in  that  state,  certain  glebe  lands  lying  within 
those  towns  for  the  sole  iise  and  support  of  religious  worship.  In 
1799,  an  act  was  passed  to  repeal  the  act  of  1794;  but  this  court 
declared,  that  the  act  of  1794,  "so  far  as  it  granted  the  glebes  to 
the  towns,  could  not  afterwards  be  repealed  by  the  legislature^  so  as 
to  divest  the  rights  of  the  towns  under  the  grant "  (36). 

It  will  be  for  the  other  side  to  shew,  that  the  nature  of  the  t*«e, 
decides  the  question,  whether  the  legislature  has  power  to  resume 
its  grants.  It  will  be  for  those,  who  maintain  such  a  doctrine,  to 
shew  the  principles  and  cases  upon  which  it  rests.  It  will  be  for 
them  also  to  fix  the  limits  and  boundaries  of  their  doctrine,  and  to 
shew,  what  are  and  what  are  not,  such  uses  as  to  give  the  legisla- 
ture this  power  of  resumption  and  revocation.  And  to  furnish  an 
answer  to  the  cases  cited,  it  will  be  for  them  further  to  shew,  that 
a  grant  for  the  use  and  support  of  religious  worship^  stands  on 
other  ground  than  a  grant  for  the  promotion  of  piety  and  learn- 
ing. 

I  hope  enough  has  been  said  to  shew,  that  the  trustees  possessed 
vested  liberties,  privileges,  and  immunities,  under  this  charter;  and 
that  such  liberties,  privileges  and  immunities,  being  once  lawfully 
obtained  and  vested,  are  as  inviolable  as  any  vested  rights  of  prop- 
erty whatever. — Rights  to  do  certain  acts,  such,  for  instance,  as 

2  Haywood's  Rep. 
"  Cranch  43. 
Cranch  292. 
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the  visitation  and  superintendence  of  a  college  and  the  appoint- 
ment of  its  officers,  may  surely  be  vested  rights^  to  all  legal  intents, 
as  completely  as  the  right  to  possess  property.  A  late  learned 
judge  of  this  court  has  said,  when  I  say  that  a  right  is  vested  in  a 
citizen,  I  mean  that  he  has  the  power  to  do  certain  actions  ;  or  to 
possess  certain  things  ;  according  to  the  law  of  the  land  (37). 

If  such  be  the  true  nature  of  the  plaintiffs'  interests  under  this 
charter,  what  are  the  articles  in  the  New-Hampshire  bill  of  rights 
which  these  acts  infringe  ? 

They  infringe  the  second  article  ;  which  says,  that  the  citizens 
of  the  state  have  a  right  to  hold  and  possess  property.  The  plain- 
tiflfs  had  a  legal  property  in  this  charter ;  and  they  had  acquired 
property  under  it.  The  acts  deprive  them  of  both.  They  impair 
and  take  away  the  charter ;  and  they  appropriate  the  property  to 
new  uses,  against  their  consent.  The  plaintiffs  cannot  now  hold 
the  property  acquired  by  themselves,  and  which  this  article  says 
they  have  a  right  to  hold. 

They  infringe  the  twentieth  article.  By  that  article  it  is  declared, 
that  in  questions  of  property,  there  is  a  right  to  trial.  The  plain- 
tiffs are  divested,  without  trial  or  judgment. 

They  infringe  the  twenty-third  article.  It  is  therein  declared, 
that  no  retrospective  laws  shall  be  passed.  This  article  bears 
directly  on  the  CEise.  These  acts  must  be  deemed  to  be  retrospec- 
tive^ within  the  settled  construction  of  that  term.  What  a  retro- 
spective law  is,  has  been  decided  on  the  construction  of  this  very 
article,  in  the  circuit  court  for  the  first  circuit.  The  learned  judge 
of  that  circuit,  says,  "  every  statute  which  takes  away,  or  impairs, 
vested  rights,  acquired  under  existing  laws,  must  be  deemed  retro- 
spective' (38).  That  all  such  laws  are  retrospective,  was  decided 
also  in  the  case  of  Dash  vs.  Van  Kleek  (39)  where  a  most  learned 
judge  quotes  this  article  from  the  constitution  of  New-Hampshire, 
with  manifest  approbation,  as  a  plain  and  clear  expression  of  those 
fundamental  and  unalterable  principles  of  justice,  which  must  lie 
at  the  foundation  of  every  free  and  just  system  of  laws.  Can  any 
man  deny  that  the  plaintiffs  had  rights^  under  the  charter,  which 
were  legally  vested^  and  that  by  these  acts,  those  rights  are 
impair  ed'( 

"  It  is  a  principle  in  the  English  law,"  says  chief  justice  Kent, 
in  the  case  last  cited,  ^^  as  ancient  as  the  law  itself,  that  a  statute, 
even  of  its  omnipotent  parliament,  is  not  to  have  a  retrospective 
effect.  Nova  constitutio  futuris  formam  imponere  debet^  et  non 
prceteritis  (40).  The  maxim  in  Bracton,  was  probably  taken  from 
the  civil  law,  for  we  find  in  that  system  the  same  principle,  that 
the  lawgiver  cannot  alter  his  mind  to  the  prejudice  of  a  vested 


(37)  3  Dal.  394. 

(38)  2  Gal.    103.  Society  vs.  Wheeler. 

(39)  7  Johnson's  Rep.  477. 

(40)  Bracton  Lib.  4.  fol.  228.  2nd  Inst.  292. 
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right.  Nemo  potest  mutare  concilium  suum  in  alterius  injuriam 
(41).  This  maxim  of  Papinian  is  general  in  its  terms,  but  Dr. 
Taylor  (42)  applies  it  directly  as  a  restriction  upon  the  lawgiver, 
an(]  a  declaration  in  the  code  leaves  no  doubt  as  to  the  sense  of  the 
civil  law.  Leges  et  constitntiones  futuris  certum  est  dareformam 
negotiis^  non  ad  facta  prceterita  revocari^  nisi  nominatim^  et  de  prce- 
terito  tempore^  et  adhuc  pendentibus  negotiis  cautum  sit  (43).  This 
passage,  according  to  the  best  interpretation  of  the  civilians,  relates 
not  merely  to  future  suits,  but  to  future,  as  contradistinguished 
from  past  contracts  and  vested  rights  (44).  It  is,  indeed,  admitted 
that  the  prince  may  enact  a  retrospective  law,  provided  it  be  done 
expressly  ;  for  the  will  of  the  prince  under  the  despotism  of  the 
Roman  Emperors  was  paramount  to  every  obligation.  Great  lati- 
tude was  anciently  allowed  to  legislative  expositions  of  statutes ; 
for  the  separation  of  the  judicial  from  the  legislative  power  was 
not  then  distinctly  known  or  prescribed.  The  prince  was  in  the 
habit  of  interpreting  his  own  laws  for  particular  occasions.  This 
was  called  the  Interlocutio  Principis ;  and  this,  according  to 
Ruber's  definition,  was,  quando  principes  inter  partes  loquuntur  et 
jus  dicunt  (45).  No  correct  civilian,  and  especially  no  proud 
admirer  of  the  ancient  republick,  (if  any  such  then  existed)  could 
have  reflected  on  this  interference  with  private  rights  and  pending 
suits  without  disgust  and  indignation  ;  and  we  are  rather  surprised 
to  find  that  under  the  violent  and  irregular  genius  of  the  Roman 
government,  the  principle  before  us  should  have  been  acknowl- 
edged and  obeyed  to  the  extent  in  which  we  find  it.  The  fact 
shews  that  it  must  be  founded  in  the  clearest  justice.  Our  cajse  is 
happily  very  different  from  that  of  the  subjects  of  Justinian, 
With  us,  the  power  of  the  lawgiver  is  limited  and  defined ;  the 
judicial  is  regarded  as  a  distinct,  independent  power:  private 
rights  have  been  better  understood  and  more  exalted  in  publick 
estimation,  as  well  as  secured  by  provisions  dictated  by  the  spirit 
of  freedom,  and  unknown  to  the  civil  law.  Our  constitutions  do 
not  admit  the  power  assumed  by  the  Roman  prince,  and  the  prin- 
ciple we  are  considering  is  now  to  be  regarded  as  sacred.'* 

These  acts  infringe  also  the  thirty-seventh  article  of  the  consti- 
tution of  New-Hampshire ;  which  says,  that  the  powers  of  govern- 
ment shall  be  kept  separate.  By  these  acts,  the  legislature  assumes 
to  exercise  2l  judicial  power.  It  declares  ^forfeitures  and  resumes 
franchises,  once  granted,  without  trial  or  hearing. 

If  the  constitution  be  not  altogether  waste  paper,  it  has  restrained 
the  power  of  the  legislature,  in  these  particular.  If  it  has  any 
meaning,  it  is,  that  the  legislature  shall  pass  no  act  directly  and 
manifestly  impairing  private  property  and  private  privileges.     It 

(41)  Dipr.  50. 17.  75.     • 

(42)  Elements  of  the  Civil  Law  168. 
(4:3)  Cod.  1.  14.  7. 

(44)  Perezii  Prselect.  h.  t. 

(46)  Praelect  Juris  Civ.  vol.  2.  545. 
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shall  not  judge,  by  act  It  shall  not  decide,  by  act.  It  shall  not 
deprive,  by  act  But  it  shall  leave  all  these  things  to  be  tried  and 
adjudged,  by  the  law  of  the  land. 

The  fifteenth  article  has  been  referred  to  before.  It  declares 
that  no  one  shall  be  *' deprived  of  his  property,  immunities  or  priv- 
ileges, but  by  the  judgment  of  his  peers  or  the  Jaw  of  the  land." 
Notwithstanding  the  light  in  which  the  learned  judges  in  New- 
Hampshire  viewed  the  rights  of  the  plaintiffs  under  the  charter, 
and  which  has  been  before  adverted  to,  it  is  found  to  be  admitted 
in  their  opinion,  that  those  rights  are  privileges  within  the  mean- 
ing oithis fifteenth  article  of  the  bill  of  rights.  Having  quoted 
that  article,  they  say :  ^^  that  the  right  to  manage  the  affairs  of 
this  college,  is  a  privilege  within  the  meaning  of  this  clause  of  the 
bill  of  rights,  is  not  to  be  doubted."  In  my  humble  opinion  this 
surrenders  the  point.  To  resist  the  effect  of  this  admission,  how- 
ever, the  learned  judges  add — "But  how  a  privilege  can  be  pro- 
tected from  the  operation  of  the  law  of  the  land  by  a  clause  in  the 
constitution,  declaring  that  it  shall  not  be  taken  away,  but  by  the 
law  of  the  land,  is  not  very  easily  understood." — This  answer  goes 
on  the  ground,  that  the  acts  in  question  are  laws  of  the  landy 
within  the  meaning  of  the  constitution.  If  they  be  so,  the  argu- 
ment drawn  from  this  article  is  fully  answered.  If  they  be  not  so, 
it  being  admitted  that  the  plaintiffs'  rights  are  ^^  privileges^'^^ 
within  the  meaning  of  the  article,  the  argument  is  not  answered, 
and  the  article  is  infringed  by  the  acts.  Are  then  these  acts  of 
the  legislature,  which  affect  only  particular  persons  and  their  par- 
ticular privileges,  laws  of  the  land  ?  Let  this  question  be  answered 
by  the  text  of  Blackstone.  "And  first  it  (i.  e.  law)  is  a  rule:  not 
a  transient  sudden  order  from  a  superiour  to  or  concerning  a  par- 
ticular person ;  but  something  permanent,  uniform,  and  universal. 
Therefore  a  particular  act  of  the  legislature  to  confiscate  the  goods 
of  Titius,  or  to  attaint  him  of  high  treason,  does  not  enter  into  the 
idea  of  a  municipal  law :  for  the  operation  of  this  act  is  spent  upon 
Titius  only,  and  has  no  relation  to  the  community  in  general ;  it 
is  rather  a  sentence  than  a  law"  (46).  Lord  Coke  is  equally 
decisive  and  emphatic.  Citing  and  commenting  on  the  celebrated 
29th  chap,  of  Magna  Charta^  he  says,  '*  no  man  shall  be  disseized, 
&c.  unless  it  be  by  the  lawful  judgment,  that  is,  verdict  of  equals, 
or  by  the  law  of  the  land^  that  is,  (to  speak  it  once  for  all,)  by  the 
due  course  and  process  of  law  (47).  Have  the  plaintiffs  lost  their 
franchises  by  "  due  course  and  process  of  law  ?  "  On  the  contrary, 
are  not  these  acts,  "  particular  acts  of  the  legislature,  which  have 
no  relation  to  the  community  in  general,  and  which  are  rather 
sentences  than  laws  ?  " 

By  the  law  of  the  land,  is  most  clearly  intended,  the  general 
law ;  a  law,  which  hears  before  it  condemns ;  which  proceeds  upon 


iSit 


Black.  Com.  44. 
Coke  2  In.  46. 
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enquiry,  and  renders  judgment  only  after  trial.  The  meaning  is, 
that  every  citizen  shall  hold  his  life,  liberty,  property,  and  immun- 
ities under  the  protection  of  the  general  rules  which  govern  society. 
Every  thing  which  may  pass  under  the  form  of  an  enactment,  is 
not  therefore  to  be  considered  the  law  of  the  land.  If  this  were 
so,  acts  of  attainder,  bills  of  pains  and  penalties,  acts  of  confisca- 
tion, acts  reversing  judgments,  and  acts  directly  transferring  one 
man^s  estate  to  another,  legislative  judgments,  decrees,  and  forfeit- 
ures in  all  possible  forms,  would  be  the  law  of  the  land. 

Such  a  strange  construction  would  render  constitutional  provi- 
sions of  the  highest  importance  completely  inoperative  and  void. 
It  would  tend  directly  to  establish  the  union  of  all  powers  in  the 
legislature.  There  would  be  no  general  permanent  law  for  courts 
to  administer,  or  for  men  to  live  under.  The  administration  of 
justice  would  be  an  empty  form,  an  idle  ceremony.  Judges  would 
sit  to  execute  legislative  judgments  and  decrees ;  not  to  declare 
the  law  or  to  administer  the  justice  of  the  country.  '*■  Is  that  the 
law  of  the  land,"  said  Mr.  Burke,  "  upon  which,  if  a  man  go  to 
Westminster  Hall,  and  ask  counsel  by  what  title  or  tenure  he 
holds  his  privilege  or  estate  according  to  the  law  of  the  land^  he 
should  be  told,  that  the  law  of  the  land  is  not  yet  known ;  that  no 
decision  or  decree  has  been  made  in  his  case ;  that  when  a  decree 
shall  be  passed,  he  will  then  know  what  the  law  of  the  land  isf 
Will  this  be  said  to  be  the  law  of  the  land,  by  any  lawyer  who 
has  a  rag  of  a  gown  left  upon  his  back,  or  a  wig  with  one  tie  upon 
his  head?" 

That  the  power  of  electing  and  appointing  the  officers  of  this 
college,  is  not  only  a  right  of  the  trustees  as  a  corporation,  gener- 
ally, and  in  the  aggregate,  but  that  each  individual  trustee  has  also 
his  own  individual  franchise  in  such  right  of  election  and  appoint- 
ment^ is  according  to  the  language  of  all  the  authorities.  Lord 
Holt  says,  "  it  is  agreeable  to  reason  and  the  miles  of  law,  that  a 
franchise  should  be  vested  in  the  corporation  aggregate,  and  yet 
the  benefit  of  it  to  redound  to  the  particular  members,  and  to  be 
enjoyed  by  them  in  their  private  capacity.  Where  the  privilege 
of  election  is  used  by  particular  persons,  it  is  a  particular  righU 
vested  in  every  particular  man'^  (^i^)- 

It  is  also  to  be  considered,  that  the  president  and  professors  of 
this  college  have  rights  to  be  affected  by  these  acts.  Their  inter- 
est is  similar  to  that  of  fellows  in  the  English  colleges ;  because 
they  derive  their  living,  wholly  or  in  part,  from  the  founder's 
bounty.  The  president  is  one  of  the  trustees,  or  corporators. 
The  professore  are  not  necessarily  members  of  the  corporation; 
but  they  are  appointed  by  the  trustees,  are  removable  only  by 
them,  and  have  fixed  salaries  payable  out  of  the  general  funds  of 
the   college. — Both   president   and   professors   have  freeholds^  in 

(48)  2  Lord  Ray.  952. 
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their  offices;  subject  only  to  be  removed,  by  the  trustees,  as  their 
legal  visitors,  for  good  cause.  All  the  authorities  speak  of  fellow- 
ships in  colleges  aa  freeholds^  notwithstanding  the  fellows  may  be 
liable  to  be  suspended  or  removed,  for  misbehaviour,  by  their  con- 
stituted visitors. 

Nothing  could  have  been  less  expected,  in  this  age,  than  that 
there  should  have  been  an  attempt,  by  acts  of  the  legislature,  to 
take  away  these  college  livings,  the  inadequate,  but  the  only  sup- 
port of  literary  men,  who  have  devoted  their  lives  to  the  instruc- 
tion of  youth.  The  president  and  professors  were  appointed  by 
the  twelve  trustees. — They  were  accountable  to  nobody  else  and 
could  be  removed  by  nobody  else.  They  accepted  their  offices  on 
this  tenure.  Yet  the  legislature  has  appointed  other  persons,  with 
power  to  remove  these  officers,  and  to  deprive  them  of  their 
livings ;  and  those  other  persons  have  exercised  that  power.  No 
description  of  private  property  has  been  regarded  as  more  sacred 
than  college  livings.  They  are  the  estates  and  freeholds  of  a  most 
deserving  class  of  men  ;  of  scholars,  who  have  consented  to  forego 
the  advantages  of  professional  and  publick  employments,  and  to 
devote  themselves  to  science  and  literature,  and  the  instruction  of 
youth,  in  the  quiet  retreats  of  academic  life. — Whether  to  dispos- 
sess and  oust  them ;  to  deprive  them  of  their  office,  and  to  turn 
them  out  of  their  livings ;  to  do  this  not  by  the  power  of  their 
legal  visitors,  or  governours,  but  by  acts  of  the  legislature ;  and  to 
do  it  without  forfeiture,  and  without  fault ;  whether  all  this  be  not 
in  the  highest  degree  an  indefensible  and  arbitrary  proceeding,  is 
a  question,  of  which  there  would  seem  to  be  but  one  side  fit  for  a 
lawyer  or  a  scholar  to  espouse. 

Of  all  the  attempts  of  James  IL  to  overturn  the  law,  and  the 
rights  of  his  subjects,  none  was  esteemed  more  arbitrary  or  tyran- 
ical,  than  his  attack  on  Magdalen  College^  Oxford  :  And,  yet,  that 
attempt  was  nothing  but  to  put  out  one  president  and  put  in 
another.  The  president  of  that  college  according  to  the  charter 
and  statutes,  is  to  be  chosen  by  the  fellows,  who  are  the  corpora- 
.  tors.  There  being  a  vacancy,  the  king  chose  to  take  the  appoint- 
ment out  of  the  hands  of  the  fellows,  the  legal  electors  of  a  presi- 
dent, into  his  own  hands.  He  therefore  sent  down  his  mandate 
commanding  the  fellows  to  admit,  for  president,  a  person  of  his 
nomination  ;  and  inasmuch  as  this  was  directly  against  the  charter 
and  constitution  of  the  college,  he  was  pleased  to  add  a  non  obstante 
clause  of  sufficiently  comprehensive  import.  The  fellows  were 
commanded  to  admit  the  person  mentioned  in  the  mandate,  ''  any 
statute^  custom  or  constitution  to  the  contrary  notwithstanding^ 
wherewith  we  are  graciously  pleased  to  dispense^  in  this  hehaJf,^^ 
The  fellows  refused  obedience  to  this  mandate,  and  Dr.  Hough,  a 
man  of  independence  and  character,  was  chosen  president  by  the 
fellows,  according  to  the  charter  and  statutes.  The  king  then 
assumed  the  power,  in  virtue  of  his  prerogative,  to  send  down  cer- 
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tain  commissioners  to  turn  him  out ;  which  was  done  accordingly ; 
and  Parker,  a  creature  suited  to  the  times  put  in  his  place.  And 
because  the  president,  who' was  rightfully  and  legally  elected, 
would  not  deliver  the  keys^  the  doors  were  broken  opeii,  "The 
nation  as  well  as  the  University,"  says  Bishop  Burnet,  [Hist,  of 
his  own  times,  Vol.  3.  p.  119.]  looked  on  all  these  proceedings 
with  just  indignation.  It  was  thought  an  open  piece  of  robbery 
and  burglary^  when  men^  authorized  by  no  legal  commission^  came 
and  forcibly  turned  men  out  of  their  possession  and  freeholdr 
Mr.  Hume,  although  a  man  of  different  temper,  and  of  other  sen- 
timents, in  some  respects,  than  Dr.  Burnet,  speaks  of  this  arbitrary 
attempt  of  prerogative,  in  terms  not  less  decisive.  "  The  presi- 
dent, and  all  the  fellows,'*  says  he,  "  except  two^  who  complied^  were 
expelled  the  college;  and  Parker  was  put  in  possession  of  the 
office.  This  act  of  violence  of  all  those  which  were  committed 
during  the  reign  of  James,  is  perhaps  the  most  illegal  and  arbi- 
trary. When  the  dispensing  power  was  the  most  strenuously 
insisted  on  by  court  lawyers,  it  had  still  been  allowed,  that  the 
statutes  which  regard  private  property^  could  not  legally  be  infringed 
by  that  prerogative.  Yet,  in  this  instance,  it  appeared  that  even 
these  were  not  now  secure  from  invasion.  The  privileges  of  a 
college  are  attacked ;  men  are  illegally  dispossessed  of  their  property 
for  adhering  to  their  duty,  to  their  oaths,  and  to  their  religion." 

This  measure  king  James  lived  to  repent,  after  repentance  was 
too  late.  When  the  charter  of  London  was  restored  and  other 
measures  of  violence  retracted,  to  avert  the  impending  revolution, 
the  expelled  president  and  fellows  of  Magdalen  college  were  per- 
mitted to  resume  their  rights.  It  is  evident  that  this  was  regarded 
as  an  arbitrary  interference  with  private  property.  Yet  private 
property  was  no  otherwise  attacked,  than  as  a  person  was  appointed 
to  administer  and  enjoy  the  revenues  of  a  college,  in  a  manner  and 
by  persons  not  authorized  by  the  cojistitution  of  tlie  college.  A 
majority  of  the  members  of  the  corporation  would  not  comply  with 
the  king's  wishes.  A  minority  would.  The  object  was,  there- 
fore, to  make  this  minority  a  majority.  To  this  end  the  king's 
commissioners  were  directed  to  interfere  in  the  case,  and  they 
united  with  the  two  complying  fellows^  and  expelled  the  rest;  and 
thus  effected  a  change  in  the  government  of  the  college.  The 
language  in  which  Mr.  Hume,  and  all  other  writers,  speak  of  this 
abortive  attempt  of  oppression,  shews  that  colleges  were  esteemed 
to  be,  as  they  truly  are  private  corporations,  and  the  property  and 
privileges  which  belong  to  them,  private  property  and  private  priv- 
ileges. Court  lawyers  were  found  to  justify  the  king  in  dispens- 
ing with  the  laws ;  that  is,  in  assuming  and  exercising  a  legislative 
authority.  But  no  lawyer,  not  even  a  court  lawyer,  in  the  reign 
of  king  James  the  second,  as  far  as  appears,  was  found  to  say  that 
even  by  this  high  authority,  he  could  inf ri^^ge  the  franchises  of  the 
fellows  of  a  college  and  take  away  their  livings.     Mr.  Hume  gives 
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the  reason ;  it  is  that  such  f ranohises  were  regarded,  in  a  most 
emphatic  sense,  a9  private  property  (49). 

If  it  could  be  made  to  appear,  that  the  trustees  and  the  presi- 
dent and  professors  held  their  offices  and  franchises  during  the 
pleasure  of  the  legislature,  and  that  the  property  holden  belonged 
to  the  state,  then  indeed  the  legislature  have  done  no  more  than 
they  had  a  right  to  do.  But  this  is  not  so.  The  charter  is  a 
charter  of  privileges  and  immunities  ;  and  these  are  holden  by  the 
trustees  expressly  against  the  state  forever. 

It  is  admitted,  that  the  state,  by  its  courts  of  law  can  enforce 
the  will  of  the  donor,  and  compel  a  faithful  execution  of  the  trust. 
The  plaintiffs  claim  no  exemption  from  legal  responsibility.  They 
hold  themselves  at  all  times  answerable  to  the  law  of  the  land,  for 
their  conduct  in  the  trust  committed  to  them.  They  ask  only  to 
hold  the  property  of  which  they  are  owners,  and  the  franchises, 
which  belong  to  them;  until  they  shall  be  found  by  due  course  and 
process  of  law,  to  have  forfeited  them. 

It  can  make  no  difference,  whether  the  legislature  exercise  the 
power  it  has  assumed,  by  removing  the  trustees  and  the  president 
and  professors,  directly,  and  by  name,  or  by  appointing  others  to 
expel  them.  The  principle  is  the  same,  and  in  point  of  fact,  the 
result  has  been  the  same.  If  the  entire  franchise  cannot  be  taken 
away,  neither  can  it  be  essentially  impaired.  If  the  trustees  are 
legal  owners  of  the  property,  they  are  sole  owners.  If  they  are 
visitors,  they  are  sole  visitors.  No  one  will  be  found  to  say,  that 
if  the  legislature  may  do  what  it  has  done,  it  may  not  do  any  thing 
and  every  thing,  which  it  may  choose  to  do,  relative  to  the  prop- 
erty of  the  corporation,  and  the  privileges  of  its  members  and 
officers. 

If  the  view  which  has  been  taken  of  this  question  be  at  all  cor- 
rect, this  was  an  eleemosynary  corporation ;  a  private  charity. 
The  property  was  private  property.  The  trustees  were  visitors, 
and  their  right  to  hold  the  charter,  administer  the  funds,  and  visit 
and  govern  the  college  was  a  franchise  and  privilege^  solemnly 
granted  to  them.  The  use  being  publick,  in  no  way  diminishes 
their  legal  estate  in  the  property,  or  their  title  to  the  franchise. 
There  is  no  principle,  nor  any  case,  which  declares  that  a  gift  to 
such  a  corporation,  is  a  gift  to  the  publick.  The  acts  in  question 
violate  property.  They  take  away  privileges,  immunities,  and 
franchises.  They  deny  to  the  trustees  the  protection  of  the  law; 
and  they  are  retrospective  in  their  operation.  In  all  which  respects 
they  are  against  the  constitution  of  New-Hampshire. 

The  plaintiffs  contend,  in  the  second  place,  that  the  acts  in 
question  are  repugnant  to  the  10th  section  of  the  1st  article  of  the 
constitution  of  the  United  States.     The  material  words   of  that 

(49)  Vide  a  full  account  of  this  case  in  state  trials,  4  £dn.  4  Vol.  page 
262. 
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section  are ;  ^^  no  state  shall  pass  any  bill  of  attainder,  ex  po^t 
facto  law,  or  law  impairing  the  obligation  of  contracts." 

The  object  of  these  most  important  provisions  in  the  national 
constitution  has  often  been  discussed,  both  here  and  elsewhere.  It 
is  exhibited  with  great  clearness  and  force  by  one  of  the  distin- 
guished persons  who  framed  that  instrument.  "  Bills  of  attainder, 
ex  post  facto  laws,  and  laws  impairing  the  obligation  of  contracts, 
are  contrary  to  the  first  principles  of  the  social  compact,  and  to 
every  principle  of  sound  legislation.  The  two  former,  are  expressly 
prohibited  by  the  declarations  prefixed  to  some  of  the  state  consti- 
tutions, and  all  of  them  are  prohibited  by  the  spirit  and  scope  of 
these  fundamental  charters.  Our  own  experience  has  taught  us, 
nevertheless,  that  additional  fences  against  these  dangers,  ought 
not  to  be  omitted.  Very  properly,  therefore,  have  the  convention 
added  this  constitutional  bulwark  in  favour  of  personal  security  and 
private  rights;  and  I  am  much  deceived,  if  they  have  not,  in  so 
doing,  as  faithfully  consulted  the  genuine  sentiments,  as  the  un- 
doubted interests  of  their  constituents.  The  sober  people  of 
America,  are  weary  of  the  fluctuating  policy  which  has  directed 
the  publick  councils.  They  have  seen  with  regret,  and  with  indig- 
nation, that  sudden  changes,  and  legislative  interferences  in  cases 
affecting  personal  rights,  oecome  jobs  in  the  hands  of  enterprising 
and  influential  speculators  ;  and  snares  to  the  more  industrious  and 
less  informed  part  of  the  community.  They  have  seen,  too,  that 
one  legislative  interference  is  but  the  link  of  a  long  chain  of  repe- 
titions; every  subsequent  interference  being  naturally  produced  by 
the  effects  of  the  preceding  "(50). 

It  has  already  been  decided  in  this  court,  that  a  grant  is  a  con- 
tract, within  the  meaning  of  this  provision  ;  and  that  a  grant  by  a 
state,  is  also  a  contract,  as  much  as  the  grant  of  an  individual.  In 
Fletcher  vs.  Peck  (bV)  this  court  says,  "a  contract  is  a  compact 
between  two  or  more  parties,  and  is  either  executory  or  executed. 
An  executory  contract  is  one  in  which  a  party  binds  himself  to  do, 
or  not  to  do,  a  particular  thing ;  such  was  the  law  under  which  the 
conveyance  was  made  by  the  government.  A  contract  executed  is 
one  in  which  the  object  of  contract  is  performed ;  and  this,  says 
Blackstone  differs  in  nothing  from  a  grant.  The  contract  between 
Georgia  and  the  purchasers  was  executed  by  the  grant.  A  contract 
executed,  as  well  as  one  which  is  executory,  contains  obligations 
binding  on  the  parties.  A  grant,  in  its  own  nature,  amounts  to  an 
extinguishment  of  the  right  of  the  grantor,  and  implies  a  contract 
not  to  reassert  that  right.  If  under  a  fair  construction  of  the  con- 
stitution, grants  ate  comprehended  under  the  term  contracts,  is  a 
grant  from  the  state  excluded  from  the  operation  of  the  provision  ? 
Is  the  clause  to  be  considered  as  inhibiting  the  state  from  impair- 
ing the  obligation  of  contracts   between  two  individuals,   but  as 

(50)  44th  No.  of  tlie  Fed.  by  Mr.  Madison. 

(51)  6  Oranch  87. 
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excluding  from  that  inhibition  contracts  made  with  itself  ?  The 
words  themselves  contain  no  such  distinction.  They  are  general, 
and  are  applicable  to  contracts  of  every  description.  If  contracts 
made  with  the  state  are  to  be  exempted  from  their  operation,  the 
exception  must  arise  from  the  character  of  the  contracting  party, 
not  from  the  words  which  are  employed.  Whatever  respect  might 
have  been  felt  for  the  state  sovereignties,  it  is  not  to  be  disguised, 
that  the  framers  of  the  constitution  viewed,  with  some  apprehen- 
sion, the  violent  acts  which  might  grow  out  of  the  feelings  of  the 
moment ;  and  that  the  people  of  the  United  States  in  adopting  that 
instrument,  have  manifested  a  determination  to  shield  themselves, 
and  their  property,  from  the  effects  of  those  sudden  and  strong 
passions  to  which  men  are  exposed.  The  restrictions  on  the  legis- 
lative power  of  the  states,  are  obviously  founded  in  this  sentiment ; 
and  the  constitution  of  the  United  States  contains  what  may  be 
deemed  a  bill  of  rights,  for  the  people  of  each  state." 

It  has  also  been  decided,  that  a  grant  by  a  state  before  the  revo- 
lution, is  as  much  to  be  protected  as  a  grant  since  (51).  But  the 
case  of  Terrett  vs.  Taylor^  before  cited,  is  of  all  others  most  perti- 
nent to  the  present  argument.  Indeed  the  judgment  of  the  court 
in  that  case  seems  to  leave  little  to  be  argued  or  decided  in  this. 
"  A  private  corporation,"  say  the  court,  "  created  by  the  legisla- 
ture may  lose  its  franchises  by  a  misuser  or  a  nonuser  of  them ;  ftnd 
they  may  be  resumed  by  the  government  under  a  judicial  judgment 
upon  a  qtto  warranto  to  ascertain  and  enforce  the  forfeiture.  This 
is  the  common  law  of  the  land,  and  is  a  tacit  condition  annexed  to 
the  creation  of  every  such  corporation.  Upon  a  change  of  gov- 
ernment, too,  it  may  be  admitted  that  such  exclusive  privileges 
attached  to  a  private  corporation  as  are  inconsistent  with  the  new 
government,  may  be  abolished.  In  respect,  also,  to  publick  cor- 
porations which  exist  only  for  public  purposes,  such  as  counties, 
towns,  cities,  &c.  the  legislature  may,  under  proper  limitations, 
have  a  right  to  change,  modify,  enlarge  or  restrain  them,  securing 
however,  the  property  for  the  uses  of  those  for  whom  and  at  whose 
expense  it  was  originally  purchased.  But  that  the  legislature  can 
repeal  statutes  creating  private  corporations,  or  confirming  to  them 
property  already  acquired  under  the  faith  of  previous  laws,  and  by 
such  repeal  can  vest  the  property  of  such  corporations  exclusively 
in  the  state,  or  dispose  of  the  same  to  such  purposes  as  they  please, 
without  the  consent  or  default  of  the  corporators,  we  are  not  pre- 
pared to  admit ;  and  we  think  ourselves  standing  upon  the  princi- 
ples of  natural  justice,  upon  the  fundamental  laws  of  every  free 
government,  upon  the  spirit  and  letter  of  the  constitution  of  the 
United  States,  and  upon  the  decisions  of  most  respectable  judicial 
tribunals,  in  resisting  such  a  doctrine." 

This  court,  then,  does  not  admit  the  doctrine,  that  a  legislature 
can  repeal  statutes  creating  private  corporations.  If  it  cannot 
(51)  New  Jersey  vs.  Wilson.  7.  Cranch  164. 
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repeal  them  altogether,  of  course  it  cannot  repeal  any  part  of  them, 
or  impair  them,  or  essentially  alter  them  without  the  consent  of 
the  corporators.  If,  therefore,  it  has  been  shewn  that  this  college 
is  to  be  regarded  as  a  private  charity,  this  case  is  embraced  within 
the  very  terms  of  that  decision.  A  grant  of  corporate  powers 
and  privileges  is  as  much  a  contract  as  a  grant  of  land.  What 
proves  all  charters  of  this  sort  to  be  contracts^  is,  that  they  must  be 
accepted  to  give  them  force  and  effect.  If  they  are  not  accepted 
they  are  void.  And  in  the  case  of  an  existing  corporation,  if  a  new 
charter  is  given  it,  it  may  even  accept  part  and  reject  the  rest. 
In  Rex  vs.  vice  chancellor  of  Cambridge^  (52)  lord  Mansfield  says, 
"  there  is  a  vast  deal  of  difference  between  a  new  charter  granted 
to  a  new  corporation  (who  must  take  it  as  it  is  given ; )  and  a  new 
charter  given  to  a  corporation  already  iii  being,  and  acting  either 
under  a  former  charter,  or  under  prescriptive  usage.  The  latter^  a 
corporation  already  existing,  are  not  obliged  to  accept  the  new 
charter  in  toto^  and  to  receive  either  all  or  none  of  it :  they  may  act 
partly  under  it,  B.nd  partly  under  their  old  charter  or  prescription. 
The  validity  of  these  new  charters  must  turn  upon  the  acceptance 
of  them."  In  the  same  case  Mr.  Justice  Wilmot  says,  "  It  is  the 
concurrence  and  acceptance  of  the  univei-sity  that  gives  the  force  to 
the  charter  of  the  crown."  In  the  King  vs.  Passmore^  (53)  lord 
Kenyon  observes :  "  some  things  are  clear ;  when  a  corporation 
exists  capable  of  discharging  its  functions,  the  crown  cannot  obtrude 
another  charter  upon  them  ;  they  may  either  accept  or  reject  it " 

In  all  cases  relative  to  charters,  the  acceptance  of  them  is  uni- 
formly alleged  in  the  pleadings.  This  shews  the  general  under- 
standing of  the  law,  that  they  are  grants,  or  contracts  ;  and  that 
parties  are  necessary  to  give  them  force  and  validity.  In  King  vs. 
Br.  AskeWy  (55)  it  is  said  ;  "  The  crown  cannot  oblige  a  man  to  be 
a  corporator,  without  his  consent :  he  shall  not  be  subject  to  the 
inconveniences  of  it,  without  accepting  it  and  assenting  to  it." 
These  terms,  "  acceptance  "  and  "  assent^^''  are  the  very  language  of 
contract.  In  Ellis  vs.  Marshall  (56)  it  was  expressly  adjudged 
that  the  naming  of  the  defendant  among  others,  in  an  act  of  incor- 
poration did  not  of  itself  make  him  a  corporator;  and  that  his 
assent  was  necessary  to  that  end.  The  court  speak  of  the  act  of 
incorporation  as  a  grants  and  observe ;  *'  that  a  man  may  refuse  a 
grants  whether  from  the  government  or  an  individual,  seems  to  be 
a  principle  too  clear,  to  require  the  support  of  authorities."  But 
Justice  Buller,  in  King  vs.  Passmorcy  furnishes  if  possible  a  still 
more  direct  and  explicit  authority.  Speaking  of  a  corporation  for 
government,  he  says  :  '*  I  do  not  know  how  to  reason  on  this  point 


(52)  3  Burr.  1656. 
)  3  Term.  Rep.  240. 
)  Vide  also  1  Kyd  on  Cor.  65. 

4  Burr.  2200. 
)  2  Mass.  Rep.  269. 
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better  than  in  the  manner  urged  by  one  of  the  relator's  counsel ; 
who  considered  the  grant  of  incorporation  to  be  a  compact  between 
the  crown  and  a  certain  number  of  the  subjects,  the  latter  of  whom 
undertake,  in  consideration  of  the  privileges  which  are  bestowed, 
to  exert  themselves  for  the  good  government  of  the  place."  This 
language  applies,  with  peculiar  propriety  and  force  to  the  case 
before  the  court.  It  was  in  consequence  of  the  "privileges 
bestowed,"  that  Dr.  Wheelock  and  his  associates  undertook  to 
exert  themselves  for  the  instruction  and  education  of  youth  in  this 
college ;  and  it  was  on  the  same  consideration  that  the  founder 
endowed  it  with  his  property. 

And  because  charters  of  incorporation  are  of  the  nature  of  con- 
tracts, they  cannot  be  altered  or  varied  but  by  consent  of  the  orig- 
inal parties.  If  a  charter  be  granted  by  the  king,  it  may  be  altered 
by  a  new  charter  granted  by  the  king,  and  accepted  by  the  corpo- 
rators. But  if  the  firat  charter  be  granted  by  parliament,  the  con- 
sent of  parliament  must  be  obtained  to  any  alteration.  In  Kinff 
vs.  Miller^  (57)  lord  Kenyon  says;  "  Where  a  corporation  takes  its 
rise  from  the  king's  charter,  the  king  by  granting,  and  the  corpora- 
tion Jby  accepting  another  charter,  may  alter  it,  because  it  is  done 
with  the  consent  of  all  the  parties  who  are  competent  to  consent  to 
the  alteration."  (68) 

There  are,  in  this  case,  all  the  essential  constituent  parts  of  a 
contract.  There  is  something  to  be  contracted  about,  there  are 
parties,  and  there  are  plain  terms  in  which  the  agreement  of  the 
parties,  on  the  subject  of  the  contract,  is  expressed.  There  are 
mutual  considerations  and  inducements.  The  charter  recites,  that 
the  founder,  on  his  part,  has  agreed  to  establish  his  seminary,  io 
New-Hampshire,  and  to  enlarge  it,  beyond  its  original  design, 
among  other  things,  for  the  benefit  of  that  province :  and  there- 
upon a  charter  is  given  to  him,  and  his  associates  designated  by 
himself,  promising  and  assuring  to  them  under  the  plighted  faith 
of  the  state,  the  right  of  governing  the  college,  and  administering 
its  concerns  in  the  manner  provided  in  the  charter.  There  is  a 
complete  and  perfect  grant  to  them  of  all  the  power  of  superin- 
tendence, visitation,  and  government.  Is  not  this  a  contract?  If 
lands  or  money  had  been  granted  to  him,  and  his  associates  for  the 
same  purposes,  such  grant  could  not  be  rescinded.  And  is  there 
any  difference  in  legal  contemplation,  between  a  grant  of  corpo- 
rate franchises,  and  a  gi-ant  of  tangible  property  ?  if o  such  differ- 
ence is  recognized  in  any  decided  case,  nor  does  it  exist  in  the 
common  apprehension  of  mankind. 

It  is  therefore  contended,  that  this  case  falls  within  the  true 
meaning  of  this  provision  of  the  constitution,  as  expounded  in  the 
decisions  of  this  court;  that  the  charter  of  1769,  is  a  contract,  a 
stipulation  or  agreement;  mutual  in  its  considerations,  express  and 

6  Term.  Rep.  277. 

Vide  also  2  Brown,  Ch.  Rep.  662.  £x  parte,  Bolton  school. 
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formal  in  its  terms,  and  of  a  most  binding  and  solemn  nature. 
That  the  acts  in  question  impair  this  contract,  has  already  been 
sufficiently  shewn.  They  repeal  and  abrogate  its  most  essential 
parts. 

A  single  observation  may  not  be  improper  on  the  opinion  of 
the  court  of  New-Hampshire,  which  has  been  published.  The 
learned  judges,  who  delivered  that  opinion,  have  viewed  this  ques- 
tion in  a  very  different  light,  from  that  in  which  the  plaintiffs 
have  endeavoured  to  exhibit  it.  After  some  general  remarks, 
they  assume  that  this  college  is  a  publick  corporation;  and  on  this 
basis  their  judgment  rests.  Whether  all  colleges  are  not  regarded 
as  private,  and  eleemosynary  corporations,  by  all  law  writers,  and 
all  judicial  decisions ;  whether  this  college  was  not  founded  by  Dr. 
Wheelock;  whether  the  charter  was  not  granted  at  his  request, 
the  better  to  execute  a  trust,  which  he  had  already  created ; 
whether  he  and  his  associates  did  not  become  visitors,  by  the 
charter;  and  whether  Dartmouth  College  be  not,  therefore,  in  the 
strictest  sense,  a  private  charity,  are  questions  which  the  learned 
judges  do  not  appear  to  have  discussed. 

It  is  admitted  in  that  opinion,  that  if  it  be  a  private  corporation, 
its  rights  stand  on  the  same  ground  as  those  of  an  individual. 
The  great  question,  therefore,  to  be  decided,  is  to  which  class  of 
corporations  do  colleges  thus  founded  belong?  And  the  plaintiffs 
have  endeavoured  to  satisfy  the  court,  that  according  to  the  well 
•  settled  principles,  and  uniform  decisions  of  law,  they  are  private 
eleemosynary  corporations. 

Much  has  heretofore  been  said  on  the  necessity  of  admitting 
such  a  power  in  the  legislature  as  has  been  assumed  in  this  case. 
Many  cases  of  possible  evil  have  been  imagined,  which  might 
otherwise  be  without  remedy.  Abuses,  it  is  contended,  might 
arise  in  the  management  of  such  institutions,  which  the  ordinaiy 
courts  of  law  would  be  unable  to  correct.  But  this  is  only  another 
instance  of  that  habit  of  supposing  extreme  cases,  and  then  of 
reasoning  from  them,  which  is  the  constant  refuge  of  those  who 
are  obliged  to  defend  a  cause,  which,  upon  its  merits,  is  indefen- 
sible. It  would  be  sufficient  to  say,  in  answer,  that  it  is  not  pre- 
tended, that  there  was  here  any  such  case  pf  necessity.  But  a  still 
more  satisfactory  answer  is  that  the  apprehension  of  danger  is 
groundless,  and  therefore  the  whole  argument  fails.  Experience 
has  not  taught  us  that  there  is  danger  of  great  evils  or  of  great 
inconvenience  from  this  source.  Hitherto,  neither  in  our  own 
country  nor  elsewhere,  have  such  cases  of  necessity  occurred.  The 
judicial  establishments  of  the  state  are  presumed  to  be  competent 
to  prevent  abuses  and  violations  of  trust,  in  cases  of  this  kind,  as 
well  as  in  all  others.  If  they  be  not,  they  are  imperfect,  and  their 
amendment  would  be  a  most  proper  subject  for  legislative  wisdom. 
Under  the  government  and  protection  of  the  general  laws  of  the 
land,  these  institutions  have  always  been  found  safe,  as  well  as  use- 
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f  ul.  They  go  on,  with  the  progress  of  society,  accommodating  them- 
selves easily,  without  sudden  change  or  violence,  to  the  alterations 
which  take  place  in  its  condition ;  and  in  the  knowledge,  the  hab- 
its, and  pursuits  of  men.  The  English  colleges  were  founded  in 
Catholic  ages.  Their  religion  was  refoimed  with  the  general 
reformation  of  the  nation ;  and  they  are  suited  perfectly  well  to 
the  purpose  of  educating  the  protestant  youth  of  modern  times. 
Dartmouth  college  was  established  under  a  charter  granted  by  the 
provincial  government;  but  a  better  constitution  for  a  college,  or 
one  more  adapted  to  the  condition  of  things  under  the  present  gov- 
ernment, in  all  material  respects,  could  not  now  be  framed.  Noth- 
ing in  it  was  found  to  need  alteration  at  the  revolution.  The  wise 
men  of  that  day  saw  in  it  one  of  the  best  hopes  of  future  times, 
and  commended  it,  as  it  was,  with  parental  care,  to  the  protection 
and  guardianship  of  the  government  of  the  state.  A  charter  of 
more  liberal  sentiments,  of  wiser  provisions,  drawn  with  more  care, 
or  in  a  better  spirit,  could  not  be  expected  at  any  time  or  from 
any  source.  The  college  needed  no  change  in  its  organization  or 
government.  That  which  it  did  need  was  the  kindness,  the  patron- 
age, the  bounty  of  the  legislature;  not  a  mock  elevation  to  the 
character  of  a  university,  without  the  solid  benefit  of  a  shilling's 
donation  to  sustain  the  character;  not  the  swelling  and  empty 
authority  of  establishing  institutes  and  other  collegeB.  This  unsub- 
stantial pageantry  would  seem  to  have  been  in  derision  of  the 
scanty  endowment  and  limited  means  of  an  unobtrusive  but  useful* 
and  growing  seminary.  Least  of  all  was  there  a  necessity,  or  pre- 
tence of  necessity,  to  infringe  its  legal  rights,  violate  its  franchises 
and  privileges,  and  pour  upon  it  these  overwhelming  streams  of 
litigation. 

But  this  argument  from  necessity^  would  equally  apply  in  all 
other  cases. — If  it  be  well  founded,  it  would  prove,  that  whenever 
any  inconvenience  or  evil  should  be  experienced  from  the  restric- 
tions imposed  on  the  legislature  by  the  constitution,  these  restric- 
tions ought  to  be  disregarded.  It  is  enough  to  say,  that  the  people 
have  thought  otherwise. — They  have,  most  wisely,  chosen  to  take 
tlie  risk,  of  occasional  inconvenience  from  the  want  of  power,  in 
order  that  there  might  be  a  settled  limit  to  its  exercise,  and  a  per- 
manent security  against  its  abuse.  They  have  imposed  prohibi- 
tions and  restraints;  and  they  have  not  tendered  these  altogether 
vain  and  nugatory  by  conferring  the  power  of  dispensation.  If 
inconvenience  should  arise,  which  the  legislature  cannot  remedy 
under  the  power  conferred  upon  it,  it  is  not  answerable  for  such 
inconvenience.  That  which  it  cannot  do,  within  the  limits  pre- 
scribed to  it,  it  cannot  do  at  all.  No  legislature  in  this  country  is 
able,  and  may  the  time  never  come  when  it  shall  be  able,  to  apply 
to  itself  the  memorable  expression  of  a  Roman  pontiff;  ''^ Licet  hoc 
DB  JURE  non  po88umu8^  volumus  tamen  de  plbnitudine  potesta- 
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The  case  before  the  court  is  not  of  ordinary  importance,  nor  of 
every  day  occurrence.  It  affects  not  this  college  only,  but  every 
college,  and  all  the  literary  institutions  of  the  country.  They 
have  flourished,  hitherto,  and  have  become  in  a  high  degree  re- 
spectable and  useful  to  the  community.  They  have  all  a  common 
principle  of  existence,  the  inviolability  of  their  charters.  It  will 
be  a  dangerous,  a  most  dangerous  experiment,  to  hold  these  insti- 
tutions subject  to  the  rise  and  fall  of  popular  parties,  and  the  fluct- 
uations of  political  opinions.  If  the  franchise  may  be  at  any  time 
taken  away,  or  impaired,  the  property  also  may  be  taken  away,  or 
its  use  perverted.  Benefactors  will  have  no  certainty  of  effecting 
the  object  of  their  bounty ;  and  learned  men  will  be  deterred  from 
devoting  themselves  to  the  service  of  such  institutions,  from  the 
precarious  title  of  their  ofiices.  Colleges  and  halls  will  be  deserted 
by  all  better  spirits,  and  become  a  theatre  for  the  contention  of 
politicks.  Party  and*  faction  will  be  cherished  in  the  places  con- 
secrated to  piety  and  learning.  These  consequences  are  neither 
remote  nor  possible  only.     They  are  certain  and  immediate. 

When  the  court  in  North  Carolina  declared  the  law  of  the  state, 
which  repealed  a  grant  to  its  university,  unconstitutional  and  void, 
the  legislature  had  the  candour  and  the  wisdom  to  repeal  the  law. 
This  example,  so  honourable  to  the  state  which  exhibited  it,  is 
most  fit  to  be  followed  on  this  occasion.  And  there  is  good  reason 
to  hope,  that  a  state,  which  has  hitherto  been  so  much  distinguished 
for  temperate  councils,  cautious  legislation,  and  regard  to  law,  will 
not  fail  to  adopt  a  course,  which  will  accord  with  her  highest  and 
best  interest,  and  in  no  small  degree  elevate  her  reputation. 

It  was  for  many  and  obvious  reasons  most  anxiously  desired, 
that  the  question  of  the  power  of  the  legislature  over  this  charter 
should  have  been  finally  decided  in  the  state  court.  An  earnest 
hope  was  entertained  that  the  judges  of  that  court  might  have 
viewed  the  case  in  the  light  favourable  to  the  rights  of  the  trus- 
tees. That  hope  has  failed.  It  is  here,  that  those  rights  are  now 
to  be  maintained,  or  they  are  prostrated  forever.  Omnia  alia  per- 
fugia  bonorum^  mbsidia^  consilia^  auxilia^  jura  ceciderunt.  Qtiem 
enim  alium  appellem?  quern  obtesterf  quern  implorem?  Nisi  hoc 
loco^  nisi  apud  vos^  nisi  per  vos^  judices,  salutem  nostram^  quce  spe 
exigua  extremaque  pendet^  tenuerimus ;  nihil  est  prceterea  quo  eo7i- 
fugere  possimus. 

Afterwards  at  the  November  term  in  Grafton  county,  present 
all  the  judges,  the  opinion  of  the  court  was  delivered  by 

Mr.  C.  J.  Richardson.^    This  cause,  which  is  trover  for  sundry 

*  The  docket  entries  in  the  case  are, — 
May  Term,  1817.     "  Jus.  Woodbury  doth  not  sit." 

November  Term,  1817.    **  Hona^i«  Judge  Woodbury  does  not  sit  in  this  case." 

The  official  report,  1  N.  H.  Ill,  makes  no  mention  of  Judge  Woodbury's  not 

Bitting  in  the  case,  while  Farrar,  as  above  reprinted,  and  otner  publications  of 
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articles  alleged  to  be  the  property  of  the  plaintiffs,  comes  before 
the  court  upon  a  statement  of  facts,  in  which  it  is  agreed  by  the 
parties  that  the  trustees  of  Dartmouth  College  were  a  body  cor- 
porate duly  organized  under  a  charter  bearing  date  December  13, 
1769;  that  the  several  articles,  mentioned  in  the  writ,  were  the 
property  of  that  body  corporate,  and  that  before  the  commence- 
ment of  this  action  the  said  articles  being  in  the  possession  of  the 
defendant,  he  refused,  although  duly  requested,  to  deliver  them  to 
the  plaintiffs.  Upon  these  facts  it  is  clear,  that  judgment  must  be 
rendered  for  the  plaintiffs,  unless  the  facts,  upon  which  the  defend- 
ant relies,  constitute  a  legal  defence. 

By  an  act  of  this  state  passed  June  27,  1816,  entitled  "An  act 
to  amend  the  charter  and  enlarge  and  improve  the  corporation 
of  Dartmouth  College,"  it  is  among  other  things  enacted  **  that  the 
corporation  heretofore  called  and  known  by  the  name  of  the 
Trustees  of  Dartmouth  College  shall  ever  hereafter  be  called  and 
known  by  the  name  of  the  Trustees  of  Dartmouth  University, 
and  the  whole  number  of  said  trustees  shall  be  twenty-one,  a 
majority  of  whom  shall  form  a  quorum  for  the  transaction  of  busi- 
ness, and  they  and  their  successors  in  that  capacity  as  hereby  con- 
stituted, shall  respectively  forever  have,  hold,  use,  exercise  and 
enjoy  all  the  powers,  authorities,  rights,  property,  liberties,  privi- 
leges and  immunities  which  have  hitherto  been  possessed,  enjoyed 
and  used  by  the  Trustees  of  Dartmouth  College." — "And  the 
governor  and  council  shall  by  appointment  as  soon  as  may  be, 
complete  the  present  board  of  trustees  to  the  number  of  twenty- 
one  as  provided  for  by  this  act,  and  shall  have  power  also  to  fill 
all  vacancies  that  may  occur  previous  to,  or  during  the  first  meet- 
ing of  said  board  of  trustees."  By  an  act  of  this  state  passed  Dec. 
18,  1816,  entitled  "  An  act  in  addition  to  and  in  amendment  of  an 
act  entitled  an  act  to  amend  the  charter,  &c."  it  is  declared  "  that 
the  governor  with  advice  of  council  is  "authorized  to  fill  all  vacan- 
cies that  have  happened,  or  may  happen  in  the  board  of  said  trus- 
tees previous  to  their  next  annual  meeting." 

It  is  agreed  by  the  parties,  that  in  pursuance  of  the  provisions 
of  these  acts,  the  governor  and  council  "  completed  the  said  board 
of  trustees  to  the  number  of  twenty-one,"  by  appointing  nine  new 
trustees,  who  accepted  the  trust ;  and  that  previous  to  the  com- 
mencement of  this  action,  at  a  meeting  of  the  trustees  of  Dart- 
mouth University  held  as  the  law  requires,  and  composed  of  two 
of  the  former  trustees  of  Dartmouth  College  and  the  nine  new 
trustees  appointed  as  aforesaid,  being  a  sufficient  number  to  consti- 

the  opinion  printed  shortly  after  it  was  read  represent  all  the  judges  to  have 
been  present  at  the  decision.  Shirlet,  Dart.  Coll.  Causes,  p.  150.  Judge 
Woodbury  had  been  appointed  a  trustee  of  Dartmouth  University  by  the  Gov- 
ernor and  Council  July  3, 1816,  and  is  said  to  have  been  present  at  a  meeting  of 
the  trustees  at  Hanover,  August  26,  1816.  Shirley,  p.  ^12.  He  was  appointed 
a  member  of  the  Court,  December  9,  1816,  and  took  his  seat  February  Term, 
1817,  1  N.  H ;  Records  of  the  Governor  <£  Council, 
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tute  a  quorum  of  the  whole  board  of  twenty-one,  the  defendant 
was  duhr  appointed  treasurer  and  secretary  of  the  trustees  of  Dart- 
mouth University ;  and  the  articles  mentioned  in  the  plaintiffs'  writ 
duly  committed  to  his  custody  as  the  property  of  the  University. 

It  is  also  agreed,  that  nine  of  the  old  trustees  of  Dartmouth 
College  have  individually  and  as  far  as  by  law  they  could,  as  a 
corporation,  refused  to  accept  the  provisions  of  the  acts  of  June 
27,  and  Dec.  18,  1816,  and  still  claim  to  be  a  corporation  as  consti- 
tuted by  the  charter  of  1769,  and  to  have  the  same  controul  over 
the  property  which  belonged  to  the  College,  as  they  had  before 
these  acts  were  passed.  And  this  action  is  brought  to  enforce 
that  claim.  If  those  parts  of  the  acts  above  mentioned,  which 
authorize  the  appointment  of  new  trustees,  are  valid  and  binding 
upon  the  trustees  of  Dartmojuth  College,  without  their  consent, 
this  action  cannot  be  maintained:  because  in  that  case  the  corpo- 
ration must  now  be  considered  as  composed  of  twenty-one  members, 
and  any  claim  of  a  minority  of  the  corporation  to  controul  the 
affairs  of  the  Institution  in  opposition  to  the  majority  is  clearly 
without  any  legal  foundation.  But  if  on  the  other  hand  those 
acts  are  to  be  considered  in  that  respect  as  unconstitutional  and 
void,  then  the  appointment  and  all  the  doings  of  the  new  trustees 
are  invalid ;  the  corporation  remains  as  constituted  by  the  charter 
of  1769 ;  and  the  plaintiffs  must  prevail  in  this  action.  The  deci- 
sion of  the  cause  must  tlierefore  depend  upon  the  question,  whether 
the  legislature  had  a  constitutional  right  to  authorize  the  appoint- 
ment of  new  trustees,  without  the  consent  of  the  corporation  ? 

This  cause  has  been  argued  on  both  sides  with  uncommon  learn- 
ing and  ability,  and  we  have  witnessed  with  pleasure  and  with 
Ende  a  display  of  talents  and  eloquence  upon  this  occasion  in  the 
ighest  degree  honourable  to  the  profession  of  the  law  in  this  state. 
If  the  counsel  of  the  plaintiffs  have  failed  to  convince  us  that  the 
action  can  be  maintained,  it  has  not  been  owing  to  any  want  of 
diligence  in  research,  or  ingenuity  in  reasoning,  but  to  a  want  of 
solid  and  substantial  grounds  on  which  to  rest  their  arguments. 

A  complaint  that  private  rights  protected  by  the  constitution 
have  been  invaded,  will  at  all  times  deserve  and  receive  the  most 
deliberate  consideration  of  this  court.  The  cause  of  an  individual 
whose  rights  have  been  infringed  by  the  legislature  .in  violation  of 
the  constitution,  becomes  at  once  the  cause  of  all.  For  if  a  private 
right  be  thus  infringed  to-day,  and  that  infringement  be  sanctioned 
by  a  judicial  decision  to-morrow,  there  will  be  next  day  a  prece- 
dent for  the  violation  of  the  rights  of  every  man  in  the  commu- 
nity; and  so  long  as  that  precedent  is  followed,  the  constitution 
will  be  in  fact  to  a  certain  extent  repealed.  An  unconstitutional 
act  must  always  be  presumed  to  have  been  passed  inadvertently  or 
through  misapprehension ;  and  it  is  equally  to  be  presumed  that 
every  honest  legislator  will  rejoice  when  such  an  act  is  declared 
void,  and  the  supremacy  of  the  constitution  maintained.     But  we 
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must  not  for  a  moment  forget,  that  the  question  submitted  to  our 
decision  in  such  cases,  is  always  one  of  mere  constitutfonal  right ; — 
sitting  here  as  judges,  we  have  nothing  to  do  with  the  policy  or 
expediency  of  the  acts  of  the  legislature.  The  legislative  power 
of  this  state  extends  to  every  proper  object  of  legislation,  and  is 
limited  only  by  our  constitutions  and  by  the  fundamental  princi- 
ples of  all  government  and  the  unalienable  rights  of  mankind.  In 
giving  a  construction  however  to  a  doubtful  clause  in  the  consti- 
tution, we  might  with  propriety  weigh  the  conveniences  and 
inconveniences  which  would  result  from  a  particular  construction, 
because  in  such  a  case  arguments  drawn  from  those  sources  might 
have  a  tendency  to  shew  the  probable  intention  of  the  makers  of 
the  constitution.  But  when  the  constitutional  right  to  pass  a  law 
is  clear,  the  question  of  expediency  belongs  exclusively  to  the  legis- 
lature. Nor  is  an  act  in  any  case  to  be  presumed  to  be  contrary 
to  the  constitution.  The  opposition  between  that  instrument  and 
the  act  should  be  such  as  to  produce  upon  our  minds  a  clear  and 
strong  conviction  of  their  incompatibility  with  each  other,  before 
we  pronounce  the  act  void.  A  decent  respect  for  the  other 
branches  of  the  government,  ought  to  induce  us  to  weigh  well  the 
reasons,  upon  which  we  found  our  opinions  upon  questions  of  this 
kind,  and  not  to  refuse  to  execute  a  law,  till  we  are  able  to  vindi- 
cate our  judgment  by  sound  and  unanswerable  arguments.  For 
if  we  refuse  to  execute  an  act  warranted  by  the  constitution,  our 
decision  in  effect  alters  that  instrument,  and  imposes  new  restraints 
upon  the  legislative  power,  which  the  people  never  intended.  On 
the  other  hand,  if  clearly  convinced  that  an  act  of  the  legislature 
is  unconstitutional,  we  should  be  unworthy  of  the  station  in  which 
we  are  placed,  if  we  shrunk  from  the  duties  which  that  station 
imposes. 

In  order  to  determine  the  question  submitted  to  us,  it  seems 
necessary  in  the  first  place  to  ascertain  the  nature  of  corporations. — 
A  corporation  aggregate  is  a  collection  of  many  individuals  united 
into  one  body  under  a  special  name,  having  perpetual  succession 
under  an  artificial  form,  and  vested  by  the  policy  of  the  law  with 
the  capacity  of  acting  in  several  respects  as  an  individual,  and 
having  collectively  certain  faculties,  which  the  individuals  have 
not.  A  corporation  considered  as  a  faculty,  is  an  artificial,  invisi- 
ble body,  existing  only  in  contemplation  of  law:  and  can  neither 
employ  its  franchises  nor  hold  its  property,  for  its  own  benefit. 
In  another  view,  a  corporation  may  be  considered  as  a  body  of 
individuals  having  collectively  particular  faculties  and  capacities 
which  they  can  employ  for  their  own  benefit,  or  for  the  benefit  of 
others,  according  to  the  purposes  for  which  their  particular  facul- 
ties and  capacities  were  bestowed.  In  either  view  it  is  apparent, 
that  all  beneficial  interests  both  in  the  franchises  and  the  property 
of  corporations,  must  be  considered  as  vested  in  natural  persons, 
either  in   the   people   at  large,  or  in  individuals;  and  that  with 
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respect  to  this  interest,  corporations  may  be  divided  into  pvhlich 
and  private. 

Private  corporations  are  those  which  are  created  for  the  imme- 
diate benefit  and  advantage  of  individuals,  and  their  franchises 
may  be  considered  as  privileges  conferred  on  a  number  of  individ- 
uals, to  be  exercised  and  enjoyed  by  them  in  the  form  of  a  corpo- 
ration. These  privileges  may  be  given  to  the  corporators  for  their 
own  benefit,  or  for  the  benefit  of  other  individuals.  In  either  case 
the  corporation  must  be  viewed  in  relation  to  the  franchises  as  a 
trustee,  and  each  of  those,  who  are  beneficially  interested  in  them, 
as  a  cestui  que  trust.  The  property  of  this  kind  of  corporations 
and  the  profits  arising  from  the  employment  of  their  property  and 
the  exercise  of  their  franchises,  in  fact  belongs  to  individuals.  To 
this  class  belong  all  the  companies  incorporated  in  this  state,  for 
the  purpose  of  making  canals,  turnpike  roads  and  bridges;  also 
banking,  insurance  and  manufacturing  companies,  and  many  others. 
Both  the  franchises  and  the  property  of  these  corporations  exist 
collectively  in  all  the  individuals  of  whom  they  are  composed  ;  not 
however  as  natural  persons,  but  as  a  body  politick,  while  the  bene- 
ficial interest  in  both  is  vested  severally  in  the  several  members, 
according  to  their  respective  shares.  This  interest  of  each  individ- 
ual is  a  part  of  his  property.  It  may  be  sold  and  transferred,  may, 
in  many  cases,  be  seized  and  sold  upon  a  fieri  facias,  and  is  assets 
in  the  hands  of  his  administrator.  This  is  by  no  means  a  new 
view  of  this  subject.  The  supreme  court  of  Massachusetts  in  the 
case  of  GraT/  vs.  The  Portland  Bank  (1),  most  evidently  viewed 
corporations  of  this  kind  in  the  same  light.  In  the  case  of  the 
Bank  of  tfie  United  States  vs.  Devaux  (2),  the  supreme  court  of 
the  United  States  decided,  that  in  determining  a  question  of  juris- 
diction depending  upon  the  citizenship  of  the  parties,  and  a  corpo- 
ration being  a  party,  they  could  look  to  the  citizenship  of  the  indi- 
vidual corporators  as  of  the  real  litigants.  The  rejection  of  a 
corporator  as  a  witness,  in  cases  where  the  corporation  is  a  party, 
on  the  ground  of  private  interest  is  a  matter  of  familiar  practice 
in  all  our  courts. 

Publick  corporations  are  those,  which  are  created  for  publick 
purposes,  and  whose  property  is  devoted  to  the  objects  for  which 
they  are  created.  The  corporators  have  no  private  beneficial 
interest,  either  in  their  franchises  or  their  property.  The  only 
private  right  which  individuals  can  have  in  them,  is  the  right  of 
being,  and  of  acting  as  members.  Every  other  right  and  interest 
attached  to  them  can  only  be  enjoyed  by  individuals  like  the  com- 
mon privileges  of  free  citizens,  and  the  common  interest,  which  all 
have  in  the  property  belonging  to  the  state.  Counties,  towns, 
parishes,  &c.  considered  as  corporations,  clearly  fall  within  this 
description.     A  corporation,  all  of  whose  franchises  are  exercised 
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for  publick  purposes,  is  a  publick  corporation.  Thus  if  the  legis- 
lature should  incorporate  a  number  of  individuals,  for  the  purpose 
of  making  a  canal,  and  should  reserve  all  the  profits  arising  from 
it  to  the  state,  though  all  the  funds  might  be  given  to  the  corpora- 
tion by  individuals,  it  would  in  fact  be  a  publick  corporation.  So 
if  the  state  should  purchase  all  the  shares  in  one  of  our  banking 
companies,  it  would  immediately  become  a  publick  corporation. 
Because  in  both  cases  all  the  property  and  franchises  of  the  corpo- 
rations would  in  fact  be  publick  property.  A  gift  to  a  corpora- 
tion created  for  publick  purposes  is  in  reality  a  gift  to  the  publick. 
On  the  other  hand,  if  the  legislature  should  incorporate  a  banking 
company  for  the  benefit  of  the  corporators,  and  should  give  the 
corporation  all  the  necessary  funds,  it  would  be  a  private  corpora- 
tion. Because  a  gift  to  such  a  corporation  would  be  only  a  gift  to 
the  corporators.  So,  should  the  state  purchase  a  part  of  the  shares 
in  one  of  our  banks,  it  would  still  remain  a  private  corporation  so 
far  as  individuals  retained  a  private  interest  in  it.  Thus  it  seems, 
that  whether  a  corporation  is  to  be  considered  as  publick  or  private, 
depends  upon  the  objects  for  which  its  franchises  are  to  be  exer- 
cised ;  and  that  as  a  corporation  possesses  franchises  and  property 
only  to  enable  it  to  answer  the  purposes  of  its  creation — a  gift  to 
a  corporation  is  in  truth  a  gift,  to  those  who  are  interested  in  those 
purposes. 

Whether  an  incorporated  college,  founded  and  endowed  by  an 
individual,  who  had  reserved  to  himself  a  controul  over  its  affairs 
as  a  private  visitor,  must  be  viewed  as  a  publick  or  as  a  private 
corporation,  it  is  not  necessary  now  to  decide,  because  it  does  not 
appear  that  Dartmouth  College  was  subject  to  any  private  visita- 
tion whatever. 

Upon  looking  into  the  charter  of  Dartmouth  College  we  find 
that  the  king  '^  being  willing  to  encourage  the  laudable  and  charita- 
ble design  of  spreading  christian  knowledge  among  the  savages  of  our 
American  wilderness,  and  also  that  the  best  means  of  education  be 
established  in  the  province  of  New- Hampshire,  for  the  benefit  of  said 
province  "  ordained  that  there  should  be  a  college  created  in  said  prov- 
ince by  the  name  of  Dartmouth  College,  "  for  the  education  and 
instruction  of  youth  of  the  Indian  tribes,  in  this  land,  in  reading,  writ- 
ing and  all  partsof  learning,  which  should  appear  necessary  and  expe- 
dient for  civilizing  and  christianizing  children  of  Pagans,  as  well  as 
in  all  liberal  ai-ts  and  sciences,  and  also  of  English  youth  and  any 
others ;"  and  that  there  should  be  in  the  said  Dartmouth  College 
from  thenceforth  and  forever,  a  body  politick,  consisting  of  trustees 
of  Dartmouth  College.  He  then  '*  made,  ordained,  constituted  and 
appointed"  twelve  individuals  to  be  trustees  of  the  College,  and 
declared  that  they  and  their  successors,  should  forever  thereafter 
be  a  body  corporate,  by  the  name .  of  the  trustees  of  Dartmouth 
College ;  and  that  said  corporation  should  be  "  able,  and  in  law 
capable  for  the  use  of  said  college^  to  have,  get,  acquire,  purchase, 
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receive,  hold,  possess  and  enjoy  tenements,  hereditaments,  juris- 
dictions and  franchises,  for  themselves  and  their  successors,  in  fee 
simple  or  otherwise  ;" — and  '*  to  receive  and  dispose  of  any  lands, 
goods,  chattels  and  other  things  of  what  nature  soever, /or  the  u%e 
c^oresaid;  and  also  to  have,  accept  and  receive  any  rents,  profits, 
annuities,  gifts,  legacies,  donations  or  bequests  of  any  kind  whatso- 
ever,/or  the  use  aforesaid''  Such  are  the  objects,  and  such  the 
nature  of  this  corporation,  appearing  upon  the  face  of  the  charter. 
It  was  created  for  the  purpose  of  holding  and  managing  property 
for  the  use  of  the  college ;  and  the  college  was  founded  for  the 
purpose  of  *'  spreading  the  knowledge  of  the  great  Redeemer  " 
among  the  savages  and  of  furnishing  "  the  best  means  of  education  " 
to  the  province  of  New-Hampshire.  These  great  purposes  are 
surely,  if  any  thing  can  be,  matters  of  publick  concern.  Who  has 
any  private  interest  either  in  the  objects  or  the  property  of  this 
institution  ?  The  trustees  themselves  have  no  greater  interest  in 
the  spreading  of  christian  knowledge  among  the  Indians,  and  in 
providing  the  best  means  of  education,  than  any  other  individuals 
in  the  community.  Nor  have  they  any  private  interest  in  the 
property  of  this  institution, — nothing  that  can  be  sold  or  trans- 
ferred, that  can  descend  to  their  heirs,  or  can  be  assets  in  the  hands 
of  their  administrators.  If  all  the  property  of  the  institution  were 
destroyed,  the  loss  would  be  exclusively  publick,  and  no  private 
loss  to  them.  So  entirely  free  are  they  from  any  private  interest 
in  this  respect,  that  they  are  competent  witnesses  in  causes  where 
the  corporation  is  a  party,  and  the  property  of  the  corporation  in 
contest.  There  is  in  Peake's  cases  at  Nisi  Prius,  154,  an  authority 
direct  to  this  point.  It  is  the  case  of  Weller  against  the  governors 
of  the  Foundling  Hospital,  and  was  assumpsit  for  work  and  labour. 
Most  of  the  witnesses  called  on  behalf  of  the  defendants,  were 
governors  and  members  of  the  corporation.  Lord  Kenyon  was  of 
opinion  that  they  were  nevertheless  good  witnesses,  because  they 
were  mere  trustees  of  a  publick  charity,  and  had  not  the  least 
personal  interest.  The  office  of  trustee  of  Dartmouth  College  is^ 
in  fact,  a  publick  trust,  as  much  so  as  the  office  of  governor,  or  of 
judge  of  this  court ;  and  for  any  breach  of  trust,  the  State  has  an 
unquestionable  right,  through  its  courts  of  justice  to  call  them  to 
an  account.  The  trustees  have  the  same  interest  in  the  corporate 
property,  which  the  governor  has  in  the  property  of  the  state,  and 
which  we  have  in  the  fines  we  impose  upon  the  criminals  convicted 
before  this  court.  Nor  is  it  any  private  concern  of  theirs,  whether 
their  powers,  as  corporators,  shall  be  extended  or  lessened,  any 
more  than  it  is  our  private  concern  whether  the  jurisdiction  of  this 
court  shall  be  enlarged  or  diminished.  They  have  no  private  right 
in  the  institution,  except  the  right  of  office, — the  right  of  being 
trustees,  and  of  acting  as  such.  It  therefore  seems  to  us,  that  if 
such  a  corporation  is  not  to  be  considered  as  a  publick  corporation, 
it  would  be  difficult  to  find  one  that  could  be  so  considered. 
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It  becomes  then  unnecessary  to  decide  in  this  case,  how  far  the 
legislature  possesses  a  constitutional  right  to  interfere  in  the  con- 
cerns of  private  corporations.  It  may  not  however,  be  improper  to 
remark,  that  it  would  be  difl5cult  to  find  a  satisfactory  reason  why 
the  property  and  immunities  of  such  corporations  should  not  stand, 
in  this  respect  on  the  same  ground  with  the  property  and  immuni- 
ties of  individuals. 

In  deciding  a  case  like  this,  where  the  complaint  is  that  corpo- 
rate rights  have  been  unconstitutionally  infringed,  it  is  the  duty  of 
the  court  to  strip  off  the  forms  and  fictions  with  which  the  policy 
of  the  law  has  clothed  those  rights,  and  look  beyond  that  intangi- 
ble creature  of  the  law,  the  corporation  which  inform  possesses 
them,  to  the  individuals  and  to  the  publick,  to  whom  in  reality^ 
they  belong,  and  who  alone  can  be  injured  by  a  violation  of  them. 
This  action,  therefore,  though  inform  the  complaint  of  the  corpo- 
ration, must  be  considered  as  in  substance  the  complaint  of  the 
trustees  themselves. 

The  acts  in  question  can  only  affect  publick  or  private  rights  and 
interests.  With  regard  to  the  rights  and  interests  which  the  pub- 
lick may  have  in  this  Institution, — no  provision  in  the  constitution 
of  this  state,  nor  of  the  United  States,  is  recollected,  which  can 
protect  them  from  legislative  interference.  We  have  been  referred 
to  no  such  provision  in  the  argument.  The  clauses  in  those  con- 
stitutions, upon  which  the  plaintiffs'  counsel  have  relied,  were 
most  manifestly,  intended  to  protect  private  rights  only.  All  pub- 
lick interests  are  proper  objects  of  legislation;  and  it  is  peculiarly 
the  province  of  the  legislature,  to  determine  by  what  laws  those 
interests  shall  be  regulated.  Nor  is  the  expediency,  or  the  policy 
of  such  laws,  a  subject  for  judicial  decision.  The  constitution  has 
given  to  the  general  court  full  power  and  authority  to  make  and 
ordain  all  such  laws  ''as  thei/  may  judge  for  the  benefit  and  wel- 
fare of  this  state."  Should  we  assume  the  power  of  declaring 
statutes  valid  or  invalid,  according  to  our  opinion  of  their  expedi- 
ency, it  would  not  be  endured  for  a  moment,  but  would  be  justly 
viewed  by  all,  as  a  wanton  usurpation,  altogether  repugnant  to  the 
principles  of  our  government.  Nor  are  these  plaintiffs  competent 
to  call  in  question  the  validity  of  these  laws  in  a  court  of  justice, 
on  the  ground  that  they  are  injurious  to  the  publick  interests.  A 
law  is  only  the  publick  will  duly  expressed.  These  trustees  are 
the  servants  of  the  publick,  and  the  servant  is  not  to  resist  the  will 
of  his  master,  in  a  matter  that  concerns  that  master  alone.  If 
these  acts  be  injurious  to  the  publick  interests,  the  remedy  is  to  be 
sought  in  their  repeal,  not  in  courts  of  law.  But  if  these  acts 
infringe  private  rights,  protected  by  the  constitution,  whether  of 
the  trustees  themselves,  or  of  others,  whose  rights  they,  from  their 
situation  are  competent  to  vindicate,  then  the  plaintiffs  have 
proper  grounds,  upon  which  to  submit  their  validity  to  our  deci- 
sion. 
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All  private  rights  in  this  institution  must  belong,  either  to  those 
who  founded,  or  whose  bounty  has  endowed  it ;  to  the  officers  and 
students  of  the  college  ;  or  to  the  trustees. 

As  to  those  who  founded  or  who  have  endowed  it;  no  person  of 
this  description,  who  claims  any  private  right,  has  been  pointed 
out  or  is  known  to  us.  It  is  not  understood  that  any  person  claims 
to  be  visitor  of  this  college.  An  absolute  donation  of  land  or 
money  to  an  institution  of  this  kind,  creates  no  private  right  in  it. 
Besides,  if  the  private  rights  of  founders  or  donoi-s  have  been 
infringed  by  these  acts,  it  is  their  business  to  vindicate  their  own 
rights.  It  18  no  concern  of  these  plaintiffs.  When  founders  and 
donors  complain,  it  will  be  our  duty  to  hear  and  decide;  but  we 
cannot  adjudicate  upon  their  rights,  till  they  come  judicially  before 
us.  It  has  been  strenuously  urged  to  us,  in  the  argument,  that 
these  acts  will  tend  to  discourage  donations,  and  are  therefore 
impolitick.  Be  it  so.  That  was  a  consideration  very  proper  to  be 
weighed  by  those  who  made  the  acts,  but  is  entitled  to  no  weight 
in  this  decision. 

The  officers  and  students  of  the  college  have,  without  doubt, 

Erivate  rights  in  the  institution — rights  which  courts  of  justice  are 
ound  to  notice — rights,  which,  if  unjustly  infringed,  even  by  the 
trustees  themselves,  this  court  upon  a  proper  application,  would 
feel  itself  bound  to  protect.  But  for  any  injury  done  to  their 
rights,  they  have  their  own  remedy.  It  would  be  unjust  to  pre- 
judge their  case  on  this  occasion.  They  are  not  parties  to  this 
record,  and  cannot  be  legally  heard  in  the  discussion  of  this  cause. 
If  no  form  of  action  given  them  by  law  can  be  conceived;  it  is 
because  these  acts  do  no  injury  to  their  rights. 

The  real  question  then  is,  do  these  acta  unconstitutionally 
infringe  any  private  rights  of  these  trustees?  It  is  said  that  these 
acts  in  fact,  attempt  to  dissolve  the  old  corporation,  to  create  a 
new  one,  and  to  transfer  the  property  of  the  old  corporation  to  the 
new ;  and  are  therefore  void  on  the  principle  decided  in  Territ  ^ 
al.  vs.  Taylor  (3).  But  admitting  this  to  be  the  attempt,  we 
might  with  great  propriety  remark,  in  the  language  of  Ashurst 
justice,  in  the  case  of  the  King  against  Pasmore  (4),  that  *'tlie 
members  of  the  old  body,  have  no  injuiy  or  injustice  to  complain 
of,  for  they  are  all  included  in  the  new  charter  of  incorporation, 
and  if  any  of  them  do  not  become  members  of  the  new  incorpo- 
ration, but  refuse  to  accept,  it  is  their  own  fault."  But  it  seems 
to  us  impossible  to  suppose,  that  the  legislature  intended  by  these 
acts,  to  dissolve  the  old  corporation  or  to  create  a  new  one :  nor 
do  we  conceive  that  the  addition  of  new  members,  can  in  any  case 
be  considered  as  a  dissolution  of  a  corporation.  The  legislature  of 
this  state  have  not  unfrequently  annexed  tracts  of  inhabited  terri- 
tory to  towns,  and  thereby  added  new  membei-s  to  the  corporation. 


8! 
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3  Durnf  ord  and  East  244. 
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Yet  who  ever  supposed  that  this  was  a  dissolution  of  the  old,  and 
the  creation  of  a  new  corporation?  Our  statute  of  Dec.  11,  1812 
(6),  makes  the  shares  and  interest  of  any  person,  in  any  incorpo- 
rated company,  liable  to  be  seized  and  sold  upon  execution,  and 
gives  to  the  purchaser  all  the  privileges  appertaining  thereto;  and 
of  course  makes  him  a  member  of  the  corporation.  But  the 
thought  probably  never  occurred  to  any  man,  that  when  a  new 
member  is  added,  by  virtue  of  that  act,  the  corporation  is  thereby 
dissolved,  and  a  new  one  created.  Yet  that  act  has  at  least,  as 
much  dissolving,  and  as  much  creating  force,  as  the  acts  now  under 
consideration.  * 

The  plaintiffs,  in  taking  this  ground,  seem  not  to  have  adverted 
to  a  material  distinction,  which,  certainly  exists  between  the  rights 
and  faculties  relating  to  corporations,  which  can  exist  only  in  the 
corporators,  as  natural  peraons,  and  the  corporate  rights  and  facul- 
ties, which  can  exist  only  in  the  corporation.  The  right  to  the 
beneficial  interest  in  the  corporate  property,  can  only  exist  in  nat- 
ural persons.  But  the  legal  title  and  ownership  in  corporate  prop- 
erty, can  in  no  case  be  considered  as  vested  in  the  several  corpo- 
rators, as  natural  persons,  either  jointly  or  severally,  but  collec- 
tively in  all,  as  one  body  politick,  made  capable  by  the  policy  of 
the  law,  of  holding  property  as  an  individual.  This  artificial  indi- 
vidual, which  is  said  to  be  immortal,  holds  in  all  cases  the  legal 
title.  Hence  a  corporation  may  maintain  trespass  against  any  of 
its  members,  who  intermeddle  with  its  property  without  its  con- 
sent. Hence  too,  the  legal  title  of  a  corporation  in  lands,  will  not 
pass  by  the  deed  of  all  its  members.  This  faculty  of  holding  prop- 
erty as  an  individual,  which  the  policy  of  the  law  vests  in  a  body 
of  natural  persons,  that  can  be  perpetuated  by  known  rules  of  law, 
is  one  of  the  great  ends  and  uses  of  an  incorporation.  But  the 
natural  persons  who  compose  this  artificial,  immortal  individual,  in 
which  the  property  is  vested,  must,  in  the  nature  of  things,  be  con- 
tinually fluctuating  and  changing;  and  yet  the  artificial  individual 
remains  in  contemplation  of  law  the  same.  It  is  therefore  clear, 
that  the  legal  identity  of  a  corporation  does  not  depend-  upon  its 
being  composed  of  the  same  natural  persons,  and  that  an  addition 
of  new  members  to  a  corporation,  cannot  in  itself,  make  it  a  new 
and  different  corporation.  The  immortality  of  a  corporation 
depends  upon  a  continued  accession  of  new  members.  The  mode 
in  which  this  accession  is  effected,  is  immaterial.  A  few  of  our 
corporations  are  perpetuated  by  a  power  of  electing  new  members, 
placed  in  the  corporations  themselves.  But  most  of  our  publick, 
and  all  our  private  corporations,  are  perpetuated  by  mere  opera- 
tion of  law,  without  any  corporate  act  whatever.  Nor,  by  the 
addition  of  new  members,  is  any  part  of  the  legal  title  to  the  cor- 
porate property,  transferred  from  the  old  to  the  new  members. 
That  title  remains  unaltered  in  the  corporation.  The  old  mem- 
(5)  N.  H.  Laws,  184. 
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bers  had  not  personally  any  such  title  that  could  be  taken  from 
them ;  and  the  new  members  have  personally  acquired  none.  The 
error  of  the  plaintiffs  on  this  subject,  probably  originated  in  their 
supposing  that  the  legal  title  to  corporate  property  is  vested  in 
the  corporators,  in  the  same  manner  that  the  title  tp  partnership 
property  is  vested  in  co-partners.  Indeed  their  counsel  endeavored 
to  illustrate  this  point,  by  comparing  corporate  to  partnership 
property.  And  if  the  comparison  had  been  just,  the  inferences 
which  the  counsel  made,  would  also  have,  been  just.  But  the  com- 
parison doe^  not  hold,  unless  we  are  entirely  mistaken  as  to  the 
manner  in  which  the  legal  title  to  corporate  property  is  vested. 
The  addition  of  new  members  by  a  legislative  act,  even  to  a  pri- 
vate corporation,  does  not  necessarily  divest  the  old  corporators,  of 
any  private  beneficial  interest,  which  they  may  individually  have 
in  the  corporate  property.  Suppose  the  legislature  should  enact, 
that  the  governor  should  be  ex-officio  a  member  of  all  the  banking 
corporations  in  the  state.  This  might  give  him  a  personal  influ- 
ence in  the  management  of  their  concerns,  but  would  give  him  no 
beneficial  interest  whatever,  in  the  corporate  property.  The  inter- 
est of  the  stock-holders  would  remain  the  same.  In  the  case  of 
corporations,  where  all  the  benefit  derived  from  them  consists  in 
the  privileges  incident  to  membership,  as  in  incorporated  library 
companies,  it  may  be  otherwise.  But  in  the  property  of  publick 
corporations,  there  is  no  private  beneficial  interests  that  can  be 
divested.  We  are  therefore  of  opinion,  that  these  acts,  if  valid,  do 
not  dissolve  the  old  corporation,  nor  create  a  new  one  ;  nor  do 
they  operate  in  such  manner  as  to  change  or  transfer  any  legal 
title  or  beneficial  interest  in  the  corporate  property,  but  the  legal 
title  remains  in  the  corporation,  and  the  beneficial  interest  in  the 
publick,  unaffected. 

It  has  also  been  contended,  that  it  depends  altogether  upon 
contract,  whether  the  old  trustees  shall  become  members  of  the 
corporation  as  now  organized ;  that  there  can  be  no  contract  with- 
out consent,  and  that  therefore,  these  acts  cannot  bind  the  old 
trustees  without  their  consent,  and  must  in  the  nature  of  things, 
be  invalid.  The  whole  amount  of  this  argument  is  this :  a  statute, 
which  attempts  to  compel  the  members  of  a  corporation  to  become 
members  of  that  corporation,  differently  organized,  without  their 
consent  is  invalid ;  and  as  these  acts  make  such  an  attempt,  they 
are  therefore  invalid.  To  this  there  are  two  decisive  answers. 
1.  Neither  of  the  propositions  upon  which  the  conclusion  rests  is 
true.  2.  Admitting  the  premises  to  be  correct,  the  legitimate 
conclusion  to  be  drawn  from  them,  is  wholly  irrelevant  to  the 
question  in  this  case.  In  the  first  place,  the  proposition  that  it 
depends  altogether  upon  contract,  whether  individuals  shall  become 
members  of  particular  corporations,  is  not  universally  true ;  and  so 
far  as  respects  publick  corporations,  is  never  true.  The  legisla- 
ture has  a   most   unquestionable    right,  to  compel  individuals  to 
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become  members  of  publiek  corporations.  Thus  when  a  town  is 
incorporated,  all  the  inhabitants  become  members  of  the  corpora- 
tion, and  continue  members  so  long  as  they  reside  within  its  limits, 
whether  they  consent  or  not.  Nor  is  there  any  good  reason  to 
doubt  that  the  legislature  possess  the  right  to  compel  individuals 
to  accept  the  oflBce  of  trustees  of  Dartmouth  College,  however  the 
corporation  may  be  organized,  any  more  than  there  is  to  doubt  the 
right  of  the  legislature  to  compel  individuals  to  serve  as  town 
officers,  as  is  done  by  our  statute  of  Feb.  8,  1791  (6),  or  to  be 
enrolled  in  the  militia  and  hazard  their  lives  in  defence  of  the 
state.  It  is  a  fundamental  principle  of  all  governments  recognized 
in  the  twelfth  article  of  our  bill  of  rights,  that  a  state  has  a  right 
to  the  personal  service  of  its  citizens,  whenever  the  publiek  neces- 
sity requires  it, — and  the  government  has  a  right  to  judge  of  that 
necessity.  There  is  a  very  strong  case  in  2  Modern  Rep.  299. 
The  Attorney  general  vs.  ISir  John  Read,  It  was  an  information 
against  Read,  for  refusing  to  serve  as  high  sheriff  of  Hertfordshire. 
His  defence  was,  that  being  under  sentence  of  excommunication, 
he  could  not  receive  the  sacrament :  and  that  by  serving  as  high 
sheriff  without  receiving  it,  he  subjected  himself  to  a  penalty  of 
i.500,  but  the  court  held  that  he  was  punishable  for  not  removing 
the  disability,  it  being  in  his  power  to  get  himself  absolved  from 
the  excommunication :  and  gave  judgment  against  him. — Nor  is 
the  proposition,  that  these  acts  attempt  to  compel  the  old  trustees 
to  become  members  of  this  corporation  as  now  organized,  without 
their  consent,  true.  They  are  left  perfectly  at  liberty  to  continue 
members  of  this  corporation  or  not,  according  to  their  own  pleas- 
ure. It  is  enacted,  that  the  board  shall  hereafter  consist  of  twenty- 
one  members ;  but  it  is  not  enacted  that  they  shall  continue 
members  of  it  against  their  consent.  They  had,  before  these  acts  ' 
were  passed,  a  perfect  right  to  resign  when  they  pleased ;  and  that 
light  is  not  impaired  by  these  acts.         ^ 

But  in  the  second  place,  admitting  the  premises  to  be  tnie,  the 
legitimate  conclusion  does  not  bear  upon  the  question  in  this  case. 
The  fair  conclusion  to  be  drawn  from  the  premises,  is,  that  these 
acts,  so  far  as  they  attempt  to  compel  the  old  members  to  become 
members  of  the  corporation,  as  now  organized,  are  invalid.  But 
the  question  here  is  not,  whether  the  legislature  can  compel  the 
old  trustees  to  become  members  of  the  newly  organized  corpora- 
tion, but  whether  it  has  a  constitutional  right  to  make  a  new  organ- 
ization of  the  corporation,  by  adding  new  members  ?  And  it  is 
very  apparent,  that  although  the  legislature  may  not  possess  the 
power  to  do  the  one,  yet  still  it  may  have  a  constitutional  right  to 
do  the  other.  There  is  a  clear  distinction  between  laws  binding 
corporate  bodies,  and  laws  attempting  to  bind  individuals  to  con- 
tinue members  of  corporate  bodies.  Thus  the  legislature  has  an 
undoubted  right,  at  all  times,  to  pass  laws  binding  the  whole  body 
(6)  Laws  241. 
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politick  of  the  state ;  but  it  is  by  no  means  clear,  that  the  legisla- 
ture has  at  all  times  a  right  to  compel  individuals  to  remain  in  the 
state,  and  be  subject  to  those  laws.  So  the  legislature  has  a  right 
to  incorporate  towns ;  but  can  it  compel  the  inhabitants  to  remain 
in  them,  and  continue  members  of  such  corporations  ? 

But  what  is  such*  a  new  organization  of  a  corporation  as  cannot 
be  made,  without  the  consent  of  the  corporators?  If  new  mem- 
bers cannot  be  added,  can  any  new  duty  be  imposed  upon  a  corpo- 
ration ;  or  can  the  corporate  powers  and  faculties  be  in  any  way 
limited,  without  such  consent?  Our  statute  of  June  21,  1814, 
(laws  284)  makes  it  the  duty  of  the  several  incorporated  banks, 
to  make  a  return  of  the  state  of  their  several  banks,  to  the  gov- 
ernor and  council,  annually,  in  June,  under  a  penalty  of  $1000.  If 
the  doctrine  of  these  plain tiflfs  be  true,  may  not  the  stockholders 
say  that  they  cannot  be  compelled  to  be  members  of  corporations, 
subject  to  new  and  different  duties,  without  their  consent,  and 
that  therefore  this  act  is  void  ?  And  may  not  the  same  argument 
be  used  in  regard  to  the  acts  of  June  11,  1808,  and  June  17,  1807, 
which  prohibit  banks  from  issuing  bills  of  a  certain  description  ? 
In  fact,  does  not  this  doctrine  amount  to  a  denial  of  the  right  to 
legislate  at  all,  on  the  subject  of  corporations,  without  their 
consent  ? 

But,  although  an  artificial  individual,  capable  of  holding  the 
legal  title  to  property,  may  be  created  by  the  policy  of  the  law, 
and  a  kind  of  artificial  will  and  judgment  as  to  the  management 
of  its  concerns,  given  to  it  by  making  the  consent  of  a  number  of 
natural  persons  necessary  in  all  its  acts ;  yet  still  this  artificial  will 
and  judgment  is,  after  all,  only  the  private  will  and  judgment  of 
.natural  persons,  in  some  respects  limited  and  restricted.  In  this 
point  of  view,  a  corporation  may  be  considered  as  a  body  of  natural 
persons,  having  power  and  authority  vested  in  them,  to  manage 
the  corporate  concerns  in  such  manner  as  a  majority  of  a  compe- 
tent number  of  them  may  judge  and  determine  to  be  best  calcu- 
lated to  answer  the  ends  of  the  incorporation.  And  it  has  been 
truly  said,  by  the  counsel  of  the  plaintiffs,  that  by  the  charter  of 
1769  exclusive  power  and  authority  was  given  to  the  twelve  trus- 
tees to  manage  the  affairs  of  this  corporation  in  such  manner  as  a 
majority  of  any  seven  or  more  of  them,  duly  convened  for  the 
purpose,  might  judge  most  expedient  to  answer  the  purposes  of 
the  institution ;  and  that  the  right  of  the  twelve,  to  exercise  that 
exclusive  power  and  authority  is  taken  away  by  these  acts,  and 
others  admitted  to  share  that  power  and  authority  with  them. 
Such  is,  without  doubt,  the  operation  of  these  acts ;  and  it  seems 
to  us  that  this  is  the  whole  ground  of  complaint,  which  the  plain- 
tiffs can  have.  These  acts  compel  the  old  trustees  to  sacrifice  no 
private  interest  whatever,  but  merely  to  admit  others  to  aid  them, 
m  the  management  of  the  concerns  of  a  publick  institution :  and 
if  they  have  no  private  views  to  answer,  nor  private  wishes  to 
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gratify,  in  the  management  of  those  concerns,  (and  it  would  be 
very  uncharitable  to  suppose  they  can  have,  for  it  is  extremely 
dishonourable  to  prostitute  publick  interest  to  private  purposes) 
it  18  not  very  easy  to  see  how  this  can  furnish  any  very  solid  ground 
of  complaint.  Had  the  affairs  and  concerns  of  Dartmouth  College 
been  their  own  private  affairs  and  concerns,  such  an  interference 
would  have  had  a  very  different  complexion. 

But  the  plaintiffs  contend  that  these  acts  impair  their  right  to 
manage  the  affairs  of  this  institution,  in  violation  of  that  clause  in 
the  fifteenth  article  in  our  bill  of  rights,  which  declares  that  ''no 
subject  shall  be  arrested,  imprisoned,  despoiled  or  deprived  of  his 
property,  immunities,  or  privileges,  put  out  of  the  protection  of 
the  law,  exiled  or  deprived  of  his  life,  liberty  or  estate,  but  by 
the  judgment  of  his  peers  or  the  law  of  the  land."  That  the 
right  to  manage  the  affairs  of  this  college,  is  a  privilege  within  the 
meaning  of  this  clause  of  the  bill  of  rights,  is  not  to  be  doubted. 
But  how  a  privilege  can  be  protected  from  the  operation  of  a  law 
of  the  land,  by  a  clause  in  the  constitution  declaring  that  it  shall 
not  be  taken  away,  but  by  the  law  of  the  land,  is  not  very  easily 
understood.  This  clause  in  our  bill  of  rights,  seems  to  have  been 
taken  from  the  29th  chapter  of  Magna  Charta.  **No  freeman 
shall  be  taken  or  imprisoned,  or  be  disseized  of  his  freehold,  or 
liberties,  or  free  customs,  or  be  out-lawed  or  exiled,  or  any  other- 
wise destroyed,  nor  will  we  pass  upon  him  nor  condemn  him,  but 
by  lawful  judgment  of  his  peers,  or  by  the  law  of  the  land.'* 
The  origin  and  history  of  Magna  Charta  is  familiar  to  lawyers  and 
politicians.  Sullivan  in  his  Lectures,  883-4,  says  that  this  chap- 
ter is  the  corner  stone  of  English  liberties,  made  in  affirmance  of 
the  old  common  law ;  and  that  by  the  bare  reading  of  it,  we  may 
learn  the  extravagances  of  king  John's  reign,  which  it  was  in- 
tended to  redress.  It  is  evident,  from  all  the  commentaries  upon 
it  by  English  writers,  that  it  was  intended  to  limit  the  powers  of 
the  crown,  and  not  of  parliament  (7).  Thus  the  franchises  of  a 
corporation  are  protected  by  this  clause,  in  the  great  charter,  and 
cannot  be  taken  away  by  the  king,  unless  by  due  process  of  law  in 
his  courts  of  justice  for  a  forfeiture  incurred.  But  parliament  can 
dissolve  a  corporation  by  statute  (8).  The  object  of  the  clause  in 
our  bill  of  rights,  now  under  consideration,  seems  always  to  have 
been  understood  in  this  state,  to  be  the  protection  of  private  rights, 
from  all  interference  of  single  branches  of  the  government,  and  of 
individual  magistrates,  not  warranted  by  law.  Thus  if  the  house 
of  representatives  or  the  senate,  or  the  governour  and  council,  or 
even  a  court  should  order  an  individual  to  be  arrested,  or  his  prop- 
erty to  be  seized  in  a  case  not  warranted  by  the  law  of  the  land, 
it  would  be  a  violation  of  this  clause  in  the  bill  of  rights. — So  if 

(7)  Sullivan's  Lectures  383-408.    2  Institute  45.    4  Blackstone's  Com- 
mentaries 423. 

(8)  1  Blackstone's  Commentaries  485. 
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an  individual  were  arrested  upon  the  warrant  of  a  justice  of  the 
peace,  the  cause  of  which  had  not  been  previously  supported  by 
oath  or  affirmation,  this  clause  in  the  bill  of  rights  would  be  vio- 
lated. At  this  term,  in  this  county,  we  have  decided,  in  the  case 
of  Hutchins  vs.  Edson^  that  an  arrest  upon  an  execution  issuing 
from  this  court,  but  not  under  seal,  which  is  required  both  by  the 
constitution  and  by  statute,  was  a  violation  of  this  clause  in  the 
bill  of  rights  and  altogether  illegal  and  void.  But  all  statutes,  not 
repugnant  to  any  other  clauses  in  the  constitution,  seem  always  to 
have  been  considered  as  "the  law  of  the  land,"  within  the  mean- 
ing of  this  clause.  Thus,  our  statute  of  December  24,  1799, 
authorizes  selectmen  and  tythingmen,  within  their  respective  pre- 
cincts, to  stop  persons  suspected  of  travelling  unnecessarily  on  the 
Sabbath ;  and  if  no  sufficient  excuse  be  given,  to  detain  them  in 
custody,  until  a  trial  can  be  had ;  and  in  the  case  of  Mayo  vs.  WiU 
son  and  others,  Cheshire,  May  1817,  we  decided,  after  very  mature 
consideration,  that  an  individual  who  had  been  duly  arrested  and 
detained  in  pursuance  of  that  statute,  must  be  considered  as  hav- 
ing been  deprived  of  his  liberty  ''by  the  law  of  the  land." 

We  have  publick  statutes,  authorizing  the  selectmen  of  towns  to 
take  the  lands  of  individuals  for  highways,  and  empowering  fire- 
wards  "to  pull  down,  blow  up  or  remove  any  house  or  buildings,'* 
when  necessary  to  stop  the  progress  of  fire.  We  have  private  acts, 
giving  to  turnpike  corporations  authority  to  take  the  land  of  indi- 
viduals for  their  roads.  Under  all  these  statutes,  the  property  of 
individuals  is  often  taken  without  their  consent ;  and  yet  it  seems 
never  to  have  been  doubted  that  those  statutes  were  "  the  law  of 
the  land,"  within  the  meaning  of  the  constitution.  By  the  statute 
of  December  24,  1805,  entitled,  "  an  act  respecting  idle  persons," 
judges  of  probate  are  authorized,  in  certain  cases,  to  appoint  guard- 
ians of  idle  persons,  and  thereby  take  from  them  all  controul  over 
both  their  real  and  personal  estate.  This  act  has  been  in  our 
statute  book  nearly  twelve  years,  as  a  part  of  "the  law  of  the  land," 
and  no  one  has  ever  called  its  validity  in  question.  By  an  act 
of  December  11,  1804  (9),  a  part  of  the  town  of  Wendell,  in  the 
county  of  Cheshire,  is  annexed  to  the  town  of  New-London,  in  the 
county  of  Hillsborough,  and  by  that  act  the  exclusive  power  and 
authority  of  the  former  inhabitants  of  New-London,  to  manage 
their  corporate  concerns,  is  taken  away  in  the  same  manner  that 
the  exclusive  authority  of  these  plaintiffs,  to  manage  the  affairs  of 
Dartmouth  College  is  taken  away.  The  same  thing  has  frequently 
been  done  to  other  towns.  Yet  it  has  never  been  made  a  question 
in  our  courts,  whether  those  acts  were  "the  law  of  the  land," 
within  the  meaning  of  this  clause  in  the  bill  of  rights.  Indeed,  if 
this  clause  is  to  be  construed  to  protect  private  property  and  rights 
from  all  legislative  interference,  what  construction  is  to  be  given 
to  that  clause  in  the  twelfth  article  in  the  bill  of  rights,  which 
(9)  Laws  51. 
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declares  that  "  no  part  of  a  man's  property  shall  be  taken  from 
him,  or  applied  to  publiek  uses,  without  his  own  consent  or  that 
of  the  representative  body  of  the  people  ?  "  The  cases  in  which 
a  man's  property  may  be  taken  from  him,  or  applied  to  publiek 
uses,  with  the  consent  of  the  representative  body,  are  not  specified ; 
but  it  undoubtedly  includes  all  those  not  expressly  protected  by 
other  clauses  of  the  constitution.  No  one  of  the  acts  just  men- 
tioned, seems  to  afford  to  the  individuals,  whose  property  and 
privileges  may  be  affected  by  them,  a  less  solid  ground  of  com- 
plaint than  the  acts  in  question  do  to  the  plaintiffs.  If  the  latter 
be  repugnant  to  this  clause  in  the  constitution,  so  must  be  the  for- 
mer. There  seems  to  be  no  substantial  difference  in  the  cases,  on 
which  a  solid  distinction  can  be  founded  If  we  decide  that  these 
acts  are  not  "the  law  of  the  land,"  because  they  interfere  with 
private  rights,  all  other  acts,  interfering  with  private  rights,  may, 
for  ought  we  see,  fall  within  the  same  principle;  and  what  statute 
does  not  either  directly  or  indirectly,  interfere  with  private  rights? 
The  principle  would  probably  make  our  whole  statute  book  a  dead 
letter.  We  cannot  adopt  it ;  but  are  clearly  of  opinion  that  these 
acts,  if  not  repugnant  to  any  other  constitutional  provision,  are 
"  the  law  of  the  land,"  within  the  true  sense  of  the  constitution. 

But  it  is  said,  that  the  charter  of  1769  is  a  contract,  the  validity 
of  which  is  impaired  by  these  acts,  in  violation  of  that  clause  in 
the  tenth  section  of  the  first  article  of  the  constitution  of  the 
United  States,  which  declares  that  "  No  state  shall  pass  any  law, 
impairing  the  obligation  of  contracts."  It  has  probably  never  yet 
been  decided,  that  a  charter  of  this  kind  is  a  contract  within  the 
meaning  of  the  constitution  of  the  United  States.  None  of  the 
cases  cited,  were  like  the  present.  In  the  case  of  FletcKer  vs. 
Peck^  (10)  there  was  an  express  contract,  a  conveyance  of  lands 
to  individuals,  for  their  own  use.  In  the  case  of  New-Jersey  vs. 
WiUon  (11),  there  was  also  an  express  contract,  a  treaty,  by 
which  lands  with  a  particular  privilege  annexed  to  the  lands  them- 
selves, were  granted  to  individuals  for  their  own  use,  and  upon  a 
valuable  consideration  paid. 

This  clause,  in  the  constitution  of  the  United  States,  was  obvi- 
ously intended  to  protect  private  rights  of  property,  and  embraces 
all  contracts  relating  to  private  property,  whether  executed  or 
executory,  and  whether  between  individuals,  between  states,  or 
between  states  and  individuals.  The  word  "  conti-acts  "  must  how- 
ever be  taken,  in  its  common  and  ordinary  acceptation,  as  an  act- 
ual agreement  between  parties,  by  which  something  is  granted  or 
stipulated,  immediately  for  the  benefit  of  the  actual  parties.  But 
this  clause  was  not  intended  to  limit  the  power  of  the  states,  in 
relation  to  their  own  publiek  officers  and  servants,  or  to  their  own 
civil  institutions,  and  must  not  be  construed  to  embrace  contracts, 

(10)  6  Cranch  87, 

(11)  7  Cranch  164. 
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which  are  in  their  nature,  mere  matters  of  civil  institution ;  nor 
grants  of  power  and  authority,  by  a  state  to  individuals,  to  be  exer- 
cised for  purposes  merely  publick.  Thus,  marriage  is  a  contract; 
but  being  a  mere  matter  of  civil  institution,  is  not  within  the  mean- 
ing of  this  clause.  A  law,  therefore,  authorizing  divorces,  though 
it  impairs  the  validity  of  marriage  contracts,  is  not  a  violation  of 
the  constitution  of  the  United  States.  Thus  too  many  of  our  penal 
statutes  give  a  part  of  the  penalties  and  forfeitures  incurred  under 
them,  to  particular  individuals,  and  whenever  a  penalty  or  forfeit- 
ure is  incurred,  such  individuals  have  a  vested  right  to  sue  for  and 
recover  such  forfeitures  and  penalties.  But  a  repeal  of  those  acts, 
at  any  time  before  an  actual  recovery,  has  always  been  held  to 
divest  this  right  (12).  Such  repeal,  therefore,  clearly  impairs 
the  validity  of  the  grant ;  but  no  one  ever  supposed  that  such 
grant  was  a  contract  within  the  meaning  of  this  clause.  In  the 
case  of  the  Commonwealth  vs.  Bird  (13),  it  was  decided,  that  the 
legislature  had  a  constitutional  right  to  take  away  from  individuals 
an  exemption  from  military  duty,  acquired  under  existing  laws ; 
and  it  seems  never  to  have  occurred,  either  to  counsel  or  the  court, 
that  the  laws  granting  the  exemption,  were  a  contract  within  the 
meaning  of  this  clause  in  the  constitution.  The  legislature,  both 
in  this  state  and  in  Massachusetts,  have  always  claimed  and  exer- 
cised the  right  of  dividing  towns;  of  enlarging  or  diminishing  their 
territorial  limits ;  of  imposing  new  duties  or  limiting  their  powers 
and  privileges,  as  the  publick  good  seemed  to  require;  and  this 
without  their  consent.  Yet  this  right  seems  never  to  have  been 
called  in  question,  on  the  ground  that  their  charters  were  con- 
tracts, within  the  meaning  of  this  clause.  All  our  judges,  justices 
of  the  peace,  sheriffs,  &c.  hold  their  offices  under  grants  from  the 
governour  and  council,  in  pursuance  of  statutes.  But  who  ever 
supposed  that  these  grants  were  contracts  within  the  meaning  of 
this  clause  of  the  constitution  of  the  United  States.  The  distinc- 
tion we  have  here  endeavored  to  lay  down,  between  the  contracts 
which  are,  and  which  are  not  intended  by  that  instrument,  seems 
to  us  to  be  clear  and  obvious.  If  the  charter  of  a  publick  institu- 
tion, like  that  of  Dartmouth  College,  is  to  be  construed  as  a  con- 
tract, within  the  intent  of  the  constitution  of  the  United  States, 
it  will,  in  our  opinion,  be  difficult  to  say  what  powers,  in  relation 
to  their  publick  institutions,  if  any,  are  left  to  the  states.  It  is  a 
construction,  in  our  view,  repugnant  to  the  very  principles  of  all 
government,  because  it  places  all  the  publick  institutions  of  all  the 
states  beyond  legislative  controul.  For  it  is  clear  that  congress 
possesses  no  powers  on  the  subject.  We  are  therefore  clearly  of 
opinion,  that  the  charter  of  Dartmouth  College  is  not  a  contract^ 
within  the  meaning  of  this  clause  in  the  constitution  of  the  United 
States. 

(12)  1  Gallison  177. — 5  Cranch  281. — And  Lewis  vs.  Foster,  Cheshire,  May 
1817. 

(13)  12  Mass.  Rep.  443. 
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But  admitting  that  charter  to  have  been  such  a  contract ;  what 
was  the  contract  ?  Can  it  be  construed  to  be  a  contract  on  the 
part  of  the  king  with  the  corporators,  whom  he  appointed,  and 
their  successors,  that  they  should  forever  have  the  controul  of  the 
affairs  of  this  institution,  and  be  forever  free  from  all  legislative 
interference,  and  that  their  number  should  not  be  augmented  or 
diminished,  however  strongly  the  publick  interest  might  require 
it?  Such  a  contract,  in  relation  to  a  publick  institution,  would, 
as  we  conceive,  be  absurd  and  repugnant  to  the  principles  of  all 
government.  The  king  had  no  power  to  make  such  a  contract, 
and  thus  bind  the  sovereign  authority  on  a  subject  of  mere  publick 
concern.  Nor  does  our  legislature  possess  the  power  to  make  such 
a  contract.  Had  it  been  provided  in  the  act  of  June,  1816,  that 
the  twenty-one  trustees  should  forever  have  the  exclusive  controul 
of  this  institution,  and  that  no  future  legislature  should  add  to  their 
number,  does  any  one  suppose  such  a  provision  would  have  been 
binding  upon  a  future  legislature?  Or  suppose  the  legislature 
should  enact  that  the  number  of  judges  of  this  court  should  never 
be  augmented  :  is  it  possible  to  suppose  that  such  an  act  could 
abridge  the  power  of  a  succeeding  legislature  on  the  subject  ?  We 
think  not.  A  distinction  is  to  be  taken  between  particular  grants, 
by  the  legislature,  of  property  or  privileges  to  individuals,  for 
their  own  benefit,  and  grants  of  power  and  authority  to  be  exer- 
cised for  publick  purposes.  The  former  is  in  its  nature,  special 
legislation,  in  relation  to  private  rights ;  the  latter  is  general  legis- 
lation, in  relation  to  the  common  interests  of  all.  Chief  Justice 
Marshall,  in  the  case  of  Fletcher  vs.  Peck  (14),  adverts  to  this 
distinction,  where  he  says  "  the  correctness  of  this  principle,  that 
one  legislature  cannot  abridge  the  powers  of  a  succeeding  legisla- 
ture so  far  as  respects  general  legislation,  can  never  be  contro- 
verted. But  if  an  act  be  done  under  a  law,  a  succeeding  legisla- 
ture cannot  undo  it.  The  past  cannot  be  recalled  by  the  most 
absolute  power.  Conveyances  have  been  made ;  those  conveyances 
have  vested  legal  estates,  and  if  those  estates  may  be  seized  by  the 
sovereign  authority,  still  that  they  originally  vested,  is  a  fact  and 
cannot  cease  to  be  a  fact."  We  are  therefore  of  opinion,  that  if 
this  charter  can  be  construed  to  be  a  contract  within  the  meaning 
of  the  constitution  of  the  United  States ;  yet  still  it  contains  no 
contract  binding  on  the  legislature,  that  the  number  of  trustees 
shall  not  be  augmented,  and  that  the  validity  of  the  contract  is 
not  impaired  by  these  acts. 

I  have  looked  into  this  case  with  all  the  attention,  of  which  I 
am  capable,  and  with  a  most  painful  anxiety  to  discover  the  true 
principles,  upon  which  it  ought  to  be  decided.  No  man  prizes 
more  highly  than  I  do,  the  literary  institutions  of  our  country,  or 
would  go  farther  to  maintain  their  just  rights  and  privileges.     But 

(14)  6  Cranch  135. 

VOL.  LXV.      42 
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I  cannot  bring  myself  to  believe,  that  it  would  be  consistent  with 
sound  policy,  or  ultimately  with  the  true  interests  of  litemture 
itself,  to  place  the  great  publick  institutions,  in  which  all  the 
young  men,  destined  for  the  liberal  professions,  are  to  be  educated, 
within  the  absolute  controul  of  a  few  individuals,  and  out  of  the 
controul  of  the  sovereign  power — not  consistent  with  sound  policy, 
because  it  is  a  matter  of  too  great  moment,  too  intimately  con- 
nected with  the  publick  welfare  and  prosperity,  to  be  thus  entrust- 
ed in  the  hands  of  a  few.  The  education  of  the  rising  generation 
is  a  matter  of  the  highest  publick  concern,  and  is  worthy  of  the 
best  attention  of  every  legislature.  The  immediate  care  of  these 
institutions  must  be  committed  to*  individuals,  and  the  trust  will 
be  faithfully  executed  so  long  as  it  is  recollected  to  be  a  mere  pub- 
lick trust,  and  that  there  is  a  superintending  power,  that  can  and 
will  correct  every  abuse  of  it.  But  make  the  trustees  independent, 
and  they  will  ultimately  forget  that  their  office  is  a  publick  trust 
— will  at  length  consider  these  institutions  as  their  own — will 
overlook  the  great  purposes  for  which  their  powers  were  originally 
given,  and  will  exercise  them  ojily  to  gratify  their  own  private 
views  and  wishes,  or  to  promote  the  narrow  purposes  of  a  sect  or  a 
party.  It  is  idle  to  suppose  that  courts  of  law  can  correct  every 
abuse  of  such  a  trust.  Courts  of  law  cannot  legislate.  There  may 
be  many  abuses,  which  can  be  corrected  by  the  sovereign  power 
alone.  Nor  would  such  exemption  from  legislative  controul  be 
consistent  with  the  true  interests  of  literature  itself,  because  these 
institutions  must  stand  in  constant  need  of  the  aid  and  patronage 
of  the  legislature  and  the  publick ;  and  without  such  aid  and  pat- 
ronage, they  can  never  flourish.  Their  prosperity  depends  entirely 
upon  the  publick  estimation  in  which  they  are  held.  It  is  of  the 
highest  importance  that  they  should  be  fondly  cherished  by  the 
best  affections  of  the  people,  that  every  citizen  should  feel  that  he 
has  an  interest  in  them,  and  that  they  constitute  a  part  of  that 
inestimable  inheritance,  which  he  is  to  transmit  to  his  posterity  in 
the  institutions  of  his  country.  But  these  institutions,  if  placed 
in  a  situation  to  dispute  the  publick  will,  would  eventually  fall 
into  the  hands  of  men,  who  would  be  disposed  to  dispute  it;  and 
contests  would  inevitably  arise,  in  which  the  great  interests  of  lit- 
erature would  be  forgotten.  Those  who  resisted  that  will,  would 
become  at  once  the  object  of  popular  jealousy  and  distrust :  their 
motives,  however  pure,  would  be  called  in  question,  and  their 
resistance  would  be  believed  to  have  originated  in  private  and 
interested  views,  and  not  in  regard  to  the  publick  welfare.  It 
would  avail  these  institutions  nothing  that  the  publick  will  was 
wrong,  and  that  their  right  could  be  maintained  in  opposition  to  it, 
in  a  court  of  law.  A  triumph  there  might  be  infinitely  more  ruin- 
ous than  defeat.  Whoever  knows  the  nature  of  a  popular  govern- 
ment, knows  that  such  a  contest  could  not  be  thus  settled  by  one 
engagement.     Such  a  triumph  would  only  protract  the  destructive 
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contest.  The  last  misfortune  which  can  befall  one  of  these  institu- 
tions, is  to  become  the  subject  of  popular  contention. 

I  am  aware  that  this  power  in  the  hands  of  the  legislature  may, 
like  every  other  power,  at  times  be  unwisely  exercised ;  but  where 
can  it  be  more  securely  lodged  ?  If  those,  whom  the  people  annu- 
ally elect  to  manage  their  publick  affairs,  cannot  be  trusted,  who 
can?  The  people  have  most  emphatically  enjoined  it  in  the  con- 
stitution, as  a  duty  upon  ^^  the  legislators  and  magistrates,  in  all 
future  periods  of  the  government,  to  cherish  the  interests  of  litera- 
ture and  the  sciences  and  all  seminaries  and  publick  schools." 
And  those  interests  will  be  cherished,  both  by  the  legislature  and 
the  people  so  long  as  there  is  virtue  enough  left  to  maintain  the 
rest  of  our  institutions.  Whenever  the  people  and  their  rulers 
shall  become  corrupt  enough  to  wage  war  with  the  sciences  and 
liberal  arts,  we  may  be  assured  that  the  time  will  have  arrived, 
when  all  our  institutions,  our  laws,  our  liberties  must  pass  away, — 
when  all  that  can  be  dear  to  freemen,  or  that  can  make  their  coun- 
try dear  to  them,  must  be  lost,  and  when  a  government  and  insti- 
tutions must  be  established,  of  a  very  different  character  from 
those  under  which  it  is  our  pride  and  happiness  to  live. 

In  forming  my  opinion  in  this  case,  however,  I  have  given  no 
weight  to  any  considerations  of  expediency.  I  think  the  legisla- 
ture had  a  clear  constitutional  right  to  pass  the  laws  in  question. 
My  opinion  may  be  incorrect,  and  our  judgment  erroneous,  but  it 
is  the  best  opinion,  which  upon  the  most  mature  consideration,  I 
have  been  able  to  form.  It  is  certainly,  to  me,  a  subject  of  much 
consolation,  to  know  that  if  we  have  erred,  our  mistakes  can  be 
corrected,  and  be  prevented  from  working  any  ultimate  injustice. 
If  the  plaintiffs  think  themselves  aggrieved  by  our  decision,  they 
can  carry  the  cause  to  another  tribunal,  where  it  can  be  re-exam- 
ined, ana  our  judgment  be  reversed,  or  aflSrmed,  as  the  law  of  the 
case  may  seem  to  that  tribunal  to  require. 

Let  judgment  be  entered  for  the  defendant. 
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Clay  v.  Shirley. 


A  minor  child,  deserted  by  his  father  and  emancipated  hy  his  mother,  is 

entitled  to  his  own  earnings. 
There  is  no  legal  presumption  of  emancipation.     Sach  condition  is  a  qaes- 

tion  of  fact.     It' may  be  implied  from  circumstances,  and  inferred  from 

the  conduct  of  the  parties  interested. 

Assumpsit,  for  labor.  The  plaintiff  lived  with  the  defendant, 
and  worked  on  his  farm  from  June,  1866,  when  he  was  twelve 
years  old,  till  November,  1870,  when  be  left  of  his  own  accord. 
His  father  and  mother  are  both  living.  Before  1866  his  father 
abandoned  his  family,  including  the  plaintiff,  and  since  that  time 
has  made  no  provision  for  their  support,  exercised  no  control  over 
them,  interfered  with  them  in  no  way,  and  they  have  heard  very 
little  of  him.  His  mother  was  poor  and  unable  to  support  him, 
and  for  a  time  he  was  supported  by  Hooksett  as  a  pauper.  The 
jury  found  specially  the  following  facts:  The  plaintiff's  father 
being  in  parts  unknown,  his  mother  requested  his  grandfather, 
Daniel  Brown,  to  get  a  place  for  the  boy.  Brown  thereupon  took 
him  from  the  town  farm,  and  made  a  verbal  agreement  with  the 
defendant  to  give  him  board,  clothes,  and  schooling,  and,  if  he 
remained  till  of  age,  $160.  This  bargain  was  authorized  by  the 
mother.  The  jury  also  found  that  the  value  of  the  plaintiff's  labor, 
over  and  above  what  he  had  received,  was  $102.91.  T|>e  defendant 
objected  that  this  action  could  not'  be  maintained,  and  that  ques- 
tion was  reserved. 

Morrison^  Stanley  ^  Hiland^  for  the  defendant. 

The  action  cannot  be  maintained : 

1.  Because  the  mother  was  guardian  by  nature,  and,  as  such,  had 
a  right  to  make  the  contract  through  Brown  with  the  defendant, 
which  was  a  valid  and  binding  contract. 

2.  Because  the  mother  stood  as  a  widow,  and  had  the  right  to 
her  minor  children's  earnings,  and  could  also  make  binding  con- 
tracts for  them,  as  was  done  in  this  case. 

3.  Because  there  was  only  a  quasi  emancipation,  which  did  not 
affect  the  right  of  the  mother  to  contract  for  her  child.  * 

4.  Because  this  contract  was  in  fact  made  by  the  father,  if  the 
mother  had  no  right  to  act  independently  of  him. 
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5.  Because,  if  this  contract  was  not  made  by  the  father  or  by 
the  mother  with  right,  it  was  made  by  the  grandfather,  standing 
in  loco  parentis. 

Briffff8  ^  Huse^  for  the  plaintiff. 

Foster,  J.  If  a  father  obliges  his  child  to  support  himself, 
there*  is  no  principle  but  that  of  slavery  which  entitles  him  to  the 
child's  wages.  Sch.  Dom.  Rel.  345;  Nightingale  v.  Withington^  16 
Mass.  274. 

If  the  father  deserts  and  abandons  his  family,  exercises  no  con- 
trol over  them,  interferes  with  them  in  no  way,  manifests  no  inter- 
est in  their  welfare,  and  does  not  communicate  with  them,  the 
relation  of  master  and  servant  is  dissolved,  and  the  principle  of 
slavery  no  longer  sustains  the  father's  right  to  his  child's  wages. 
It  is  as  if  the  father  were  dead,  and  the  custody  of  the  child  and 
the  right  of  appropriation  of  its  wages  were  thereupon  devolved 
upon  the  mother. 

Emancipation  is  not  to  be  presumed.  It  is  a  question  of  fact. 
Emancipation  may  be  implied  from  circumstances,  and  may  be 
inferred  from  the  conduct  of  the  parties  interested.  Welh  v.  Ken- 
nebunk^  8  Me.  202;  Abbott  v.  Converse^  4  Allen  633;  1  Cool. 
Black.  453,  n.  13 ;  DennyBville  v.  Trescottj  30  Me.  473;  Lisbon  v. 
Lyman,  49  N.  H.  553. 

If  a  father  allows  his  son  to  go  from  him  and  employ  himself 
as  he  pleases  and  take  his  wages,  it  is  a  qualified  emancipation. 
Wodell  V.  CoggcBhalU  2  Met.  92. 

If  the  father  is  dead,  or  if  he  has  deserted  his  family,  the 
mother  stands  in  loco  patris,  and  she  is  entitled,  in  such  case,  to 
the  earnings  of  her  minor  child.  Lubec  v.  EaBtport,  3  Me. 
220;  Sl  George  v.  Deer  Me,  3  Me.  890;  Freto  v.  Brovm,  4 
Mass.  675;  Kelley  v.  Davis,  49  N.  H.  187.  But  she  also  may 
emancipate  him ;  and  this  emancipation  may  be  inferred  from  cir- 
cumstances and  conduct. 

In  Wells  V.  Kennebunk,  after  the  desertion  of  his  father  the 
child  lived  in  his  grandfather's  family.  The  mother  did  not  con- 
tribute to  his  support,  nor  control  his  conduct,  nor  receive  his 
wages.  Said  Mellen,  C.  J.,  "  She  seems  to  have  resigned  him  to 
the  care,  government,  and  protection  of  the  grandfather.  The 
language  of  her  conduct  seems  to  be  plain,  and  not  to  be  misun- 
derstood. The  conduct  of  the  child  seems  to  speak  a  similar  lan- 
guage :  he  has  not  followed  her,  or  sought  her  aid,  or  submitted  to 
her  control.  Considering  all  the  circumstances  of  this  case,  we 
are  led  to  the  conclusion  that  the  child  must  be  considered  as  hav- 
ing been  emancipated." 

The  circumstances  of  that  case  are  not  so  clearly  indicative  of 
that  conclusion  as  those  of  the  present,  and  we  think  it  must  be 
held  that  the  plaintiff  was  emancipated  by  his  mother. 
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After  four  years'  service,  the  boy,  of  his  own  accord,  left  the 
employment  of  the  defendant,  in  November,  1870,  at  which  time, 
according  to  the  verdict  of  the  jury,  the  defendant  was  indebted 
to  Homebody  for  the  boy's  labor,  over  and  above  what  the  boy  bad 
received,  in  the  sum  of  $102.91. 

Two  years  elapsed  before  this  suit  was  brought ;  and  during  all 
that  time  neither  the  father  nor  the  mother  nor  the  grandfather 
has  ever  made  any  claim,  nor  does  either  of  them  now  make  any 
claim,  to  recover  the  child's  wages ;  nor,  so  far  as  we  are  informed, 
has  either  of  them  attempted  in  any  manner  to  control  his  per- 
son or  his  conduct,  or  to  interfere  with  the  prosecution  of  this 
suit. 

It  would  be  difficult  to  conceive  of  a  clearer  case  of  implied,  but 
unquestionable,  emancipation.  This  boy,  deserted  by  all  the  world, 
has  a  right  to  earn  and  enjoy,  as  best  he  may,  his  own  living;  and 
the  defence  set  up  here, — that  if  the  boy  claims  his  wages,  they 
belong  to  his  mother ;  and  if  his  mother  claims  them,  they  belong  to 
his  father ;  and  if  his  father  claims  them,  they  belong  to  his  grand- 
father; and  if  his  grandfather  claims  them,  they  belong  to  the 
father,  or  the  mother,  or  the  defendant — anybody  but  the  boy, — 
comes  with  a  very  poor  grace  from  the  party  who  has  received  the 
plaintiff's  services  without  rendering  an  equivalent  for  them. 

Judgment  on  the  verdict. 


Very  v.  Russell. 


An  express  stipulation  inserted  in  a  mortgage  of  real  estate,  that  the  mort- 
gagee may  sell  the  premises  on  failure  of  performance  of  the  condition 
by  the  mortgi^r,  is  a  valid  grant  of  a  power  of  sale ;  and  a  sale  fairly 
made  in  parsuance  of  sach  power  will  be  upheld. 

In  such  a  case  the  mortgagee  cannot  be  a  purchaser  at  the  sale. 

A  bona  fide  purchaser,  without  notice  actual  or  constructive,  will  be  coin 
firmed  in  his  title,  notwithstanding  the  equities  arising  from  nodce,  which 
affected  the  title  in  the  hands  of  the  person  from  whom  he  derived  it. 

Trespass  qu.  ch  The  parties  agreed  upon  the  following  facts 
for  the  opinion  of  the  court : 

October  29,  1863,  the  plaintiff,  being  the  owner  of  the  hetM  in 
quo^  made  a  mortgage  thereof  to  one  Cole,  in  which  her  husband 
joined,  to  secure  a  note  for  $1,000.  Immediately  succeeding  the 
condition  in  the  mortgage  was  the  following :  "  And  it  is  agreed 
that  on  failure  of  performance  of  said  condition,  the  said  John  Cole 
may  advertise  said  mortgaged  premises  for  sale,  by  publication  of 
notice  in  some  newspaper  printed  at  Keene,  in  said  county,  three 
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weeks  successively  before  such  sale,  and  may  sell  the  same  at  pub- 
lic auction  to  the  highest  bidder ;  and  his  deed  thereof,  in  pursu- 
ance of  siich  sale,  shall  convey  to  the  purchaser  an  indefeasible 
title  to  the  same,  discharged  of  all  rights  of  redemption  by  the 
mortgagors  or  any  person  claiming  under  them.  And  the  mortga- 
gee shall  apply  the  proceeds  of  said  sale  in  payment  of  said  mort- 
gage debt,  and  pay  over  the  balance,  if  any,  to  the  mortgagors, 
after  deducting  the  expense  of  notice  and  sale." 

Payment  not  being  n^ade  according  to  the  condition  of  the 
mortgage.  Cole  caused  the  premises  to  be  advertised  and  sold  in 
accordance  with  the  above  stipulation  'in  the  mortgage.  The  sum 
for  which  the  premises  sold  was  less  than  the  amount  then  due  on 
the  mortgage.  One  Shaw,  the  agent  and  attorney  of  Cole,  bid 
off  the  premises  at  the  auction,  but  he  was,  in  fact,  acting  for  Cole 
in  the  business.  Afterwards,  Cole,  by  quitclaim  deed,  conveyed 
the  premises  to  Shaw,  and  Shaw  thereupon,  for  a  valuable  consid- 
eration, conveyed  them  to  the  defendant.  The  defendant  subse- 
quently went  upon  the  land  and  cut  wood  and  timber,  for  which 
acts  this  suit  is  brought. 

E.  L,  Oushingj  for  the  plaintiff.  The  mortgaged  property  was 
bought  by  the  person  employed  to  sell,  and  the  sale  may  for  that 
reason  be  avoided  by  the  plaintiff,  or  her  personal  representative, 
she  being  dead.  Sparhawk  v.  Allen^  21  N.  H.  9 ;  Ex  parte  James^ 
8  Ves.  337.  It  does  not  appear  that  Cole  was  ever  in  possession. 
His  quitclaim  deed,  there  being  no  transfer  of  the  mortgage  debt, 
conveyed  no  interest  or  right  to  the  purchaser.  Furbush  v.  Ghoodwiuj 
25  N.  H.  426,  450,  455;  Dearborn  y.  Taylor,  18  N.  H.  158;  Hob- 
son  V.  Roles,  20  N.  H.  41 ;  Bell  v.  Morse,  6  N.  H.  206. 

Wheeler  ^  Faulkner,  for  the  defendant.  1.  A  power  of  sale 
like  that  contained  in  this  mortgage,  though  not  usual  in  this  state, 
is  not  forbidden  by  any  statute,  and  is  recogtiized  as  legal  and 
irrevocable,  and  a  sale  made  under  it  is  valid  everywhere,  so  far  as 
we  can  ascertain.     1  Wash.  R.  P.  498. 

If  it  should  be  held  that  the  sale  to  Shaw  was  invalid  by  reason 
of  his  acting  in  behalf  of  Cole,  still  the  defendant  is  to  be  regarded 
as  in  the  position  of  a  mortgagee  in  possession,  and  this  action  can- 
not be  maintained. 

3.  The  mortgagor  having  taken  no  steps  to  redeem,  or  to  vacate 
the  sale,  cannot,  after  the  lapse  of  years  when  the  rights  of  a  bona 
fide  purchaser  have  intervened,  be  heard  to  call  in  question  the 
proceedings  in  this  way. 

FosTBR,  J.  The  defendant  claims  title  to  the  premises  and 
property,  which  are  the  subject  of  the  alleged  trespass,  by  virtue  of 
a  valid  execution  of  the  power  of  sale  contained  in  the  plaintiff's 
mortgage  to  Cole. 
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The  validity  of  such  powers  is  very  generally,  if  not  universally, 
recognized  and  declared  by  the  text  writers  on  both  sides  of  the 
Atlantic,  who   adduce   abundant   authorities  in  support   of  their 

E repositions.  The  doctrine  seems  to  rest  upon  a  principle  no  less 
road  and  fundamental  than  the  right  of  parties  to  make  for  them- 
selves such  legal  contracts  as  they  choose.  1  Wash.  R.  P.  498, 
and  cases  cited. 

In  Bell  V.  Twilight,  22  N.  H.  500,  515,  Perley,  J.,  says,—*'  It 
may  admit  of  doubt  whether  such  powers  to  sell,  granted  in 
mortgages,  are  valid  under  our  statutes,  which  define  and  fix  the 
right  of  redemption,  and  provide  easy  and  prompt  methods  of  fore- 
closure." But  we  are  unable  to  see  upon  what  ground,  in  the 
absence  of  legislative  prohibition,  the  court  can  put  a  restriction 
upon  the  freedom  of  the  citizen  to  contract  for  the  sale  of  his  land, 
upon  terms  and  in  a  mode  stipulated  in  a  mortgage,  any  more  than 
upon  his  liberty  to  contract  for  its  sale  in  any  other  way,  or  by 
stipulations  contained  in  any  other  instrument. 

The  validity  of  such  a  power  has  been  very  generally  affirmed 
in  the  other  states  of  the  Union.  It  is  recognized  in  every  other 
New  England  state,  although  in  no  one  of  them  is  it  declared  by 
express  statute.  Rhode  Island  and  Massachusetts  make  statutory 
recognition  of  it,  the  latter  by  prescribing  regulations  for  the  pro- 
ceedings at  such  sale,  and  the  former  by  declaring  that  at  an  auc- 
tion sale  under  a  power  contained  in  the  mortgage  the  mortgagee 
may  himself  be  the  purchaser.  Maine,  Vermont,  Massachusetts, 
and  Connecticut,  like  our  own  state,  have  each  provided  other 
statutory  methods  of  foreclosure,  thus  in  effect  declaring  that  those 
other  methods  are  not  provided  and  intended  as  a  repeal  or  abro- 

rtion  of  the  common  law  in  this  respect.  See  Kinsley  v.  Ames^ 
Met.  29;  White  v.  Brown,  2  Cush.  412;  Roarty  v.  Mitchell,  7 
Gray  243;  Capron  v.  Attleborough  Bank,  11  Gray  492;  Smith  v. 
Provin,  4  Allen  518 ;  Montague  v.  Dawes,  12  Allen  3.97 ;  Wing  v. 
Cooper,  37  Vt.  183;  Walthall  v.  Rives,  34  Ala.  91;  Simsan 
V.  JEckstein,  22  Cal.  590;  Mitchell  v.  Bogan,  11  Rich.  686; 
Bradley  v.  Chester  Valley  R,  R,  Co,,  36  Pa.  St.  141 ;  Hyman  v. 
Devereaux,  63  N.  C.  624 ;  Bloom  v.  Van  Rensselaer,  15  111.  508; 

Doubtless  the  power  ought  not  to  be  recognized  in  any  case, 
unless  it  is  conveyed  by  an  express  grant  and  in  clear  and  explicit 
language;  and  its  execution  should  be  jealously  watched  and 
declared  void  for  the  slightest  unfairness  or  excess,  or  for  anything 
that  prevents  competition.  But  the  legal  power  of  the  parties  to 
make  such  a  contract  must,  we  think,  be  upheld ;  and  when,  in 
carrying  it  out,  the  above  essential  conditions  are  fairly  fulfilled, 
the  sale  must  be  held  to  divest  the  mortgagee  of  all  his  rights  in 
the  premises. 

Was  the  execution  of  the  power  in  this  case  legal  and  effectual? 
We  think  not,  for  the  reason  that  the  mortgagee,  through  Shaw, 
was  the  purchaser  at  the  sale.     The  cases  are  numerous  where  it 
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is  held  that  if  a  person  intrasted  to  sell  property  shall,  directly  or 
indirectly,  become  himself  the  purchaser,  the  sale  is,  ipso  facto^  so 
far  a  fraud  that  any  one  interested  in  it  as  cestui  que  trust  may 
avoid  it  at  his  election.  It  is  said  that  if  the  mortgage  contains  a 
power  of  sale,  the  mortgagee  becomes  a  quasi  trustee  for  the  mort- 
gagor, and  he  cannot  purchase,  or  if  he  does  he  becomes  a  con- 
structive trustee.  Per,  Tr.,  s.  199  ;  I  Wash.  R.  P.  600  ;  Snell  Eq. 
879.  Such  seems  to  be  the  weight  of  authority,  though  it  has 
been  held  in  some  cases  that  such  sale  can  only  be  impeached  by 
showing  actual  fraud.  Richards  v.  Holmes^  18  How.  143,  is  such 
a  case; — and  see  Lyon  v.  Jones^  6  Humph.  633;  Edrnondson  v. 
Welsh,  27  Ala.  578;  Benham  v.  Rowe,  2  Cal.  887;  Roberts  v. 
Fleming.  53  111.  196;  Griffin  v.  Marine  Co.,  52  111.  130. 

We  think  it  would  be  dangerous,  even  when  no  actual  fraud  is 
shown,  to  hold  the  sale  valid  in  such  cases,  and  that  the  safer 
course  is  to  discourage  every  appearance  or  suspicion  of  fraud  by 
adopting  strictly  the  rule  as  above  expressed,  that  a  purchase  of 
the  mortgaged  estate  by  the  mortgagee  must,  as  to  the  mortgagor, 
be  regarded  as  ipso  facto  fraudulent  and  void. 

The  defendant  claims  that  in  case  the  sale  should  be  held 
invalid  as  between  mortgagor  and  mortgagee,  his  situation  then 
becomes  that  of  a  mortgagee  in  possession,  and  therefore  that  this 
action  of  trespass  will  not  bp  against  him  for  acts  done  on  the 
premises  while  so  in  possession.  This  position  cannot  be  sus- 
tained. The  quitclaim  deed  from  Cole  to  Shaw  passed  no  interest 
in  the  mortgage  or  in  the  land,  because  there  was  no  transfer  of 
the  debt  secured  by  the  mortgage. 

There  is  another  ground,  however,  upon  which  the  defendant's 
title  must  be  upheld.  So  far  as  the  case  shows,  he  stands  in  the 
position  of  an  innocent  purchaser  for  value,  with  no  notice  or 
knowledge  of  the  fault  in  the  sale,  and  nothing  to  put  him  upon 
inquiry.  That  being  so,  it  is  a  well  and  long  established  rule,  that 
he  is  to  be  protected  in  his  title  according  to  the  legal  interpretation 
of  the  instrument  of  conveyance  by  which  he  holds.  Harrison 
v.  Forth,  1  Eq.  Cas.  Abr.,  Notice,  A,  6,  p.  331,  A.  D.  1695.  Or,  as 
Judge  Story  expresses  it,  "If  a  person  who  has  notice  sells  to 
another  who  has  no  notice,  and  is  a  bona  fide  purehaser  for  a  val- 
uable consideration,  the  latter  may  protect  his  title,  although  it 
was  affected  with  the  equity  arising  from  notice  in  the  hands  of 
the  person  from  whom  he  derived  it."  2  Sto.  Eq.  Jur.,  «.  1502 ; 
Snell  Eq.  66;  Sm.  Eq.  17;  2  Sug.  Vend.  (8th  Am.  ed.)  753,  and 
note  g;  2  Dan.  Ch.  773;  Ad.  Eq.  37,  273;  Hill.  Vend.  408;  4 
Kent  Com.  179 ;  1  Par.  N.  &  Bills  216 ;  2  ditto  26 ;  Sto.  Pr.  Notes, 
«.  191;  Smith  v.  Hiscock,  14  Me.  449;  Haseall  v.  Whitmore,  19 
Me.  102;  Piper  v.  Hilliard,  52  N.  H.  209,  211;  Hood  v.  Fahne- 
stock,  8  Watts  489;  Atwater  v.  Seymour,  Bray.  209;  Stevens  v. 
Morse,  47  N.  H.  682,  587. 

The  application  of  this  donctrine  to  the  relief  of  the  defendant  is 
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not  likely  to  work  any  serious  hardship  to  the  plaintiff.  The  pur- 
chase-money derived  from  the  auction  sale  is  an  extinguishment 
pro  tanto  of  the  plaintiff's  indebtedness  to  Cole.  If  the  property 
sold  for  its  fair  value,  and  the  sale  was  made  without  actual  fraud, 
the  plaintiff  has  not  been  wronged.  If  she  has  been  in  fact  de- 
frauded by  Cole,  she  has  her  remedy  against  him  in  an  action  for 
the  damages  occasioned  by  the  fraud.  And  even  if  she  should  fail 
in  that  remedy  by  reason  of  the  inability  of  Cole  to  respond  in 
damages,  it  would  seem  that  she  should  suffer  the  loss  rather  than 
the  defendant  who  is  equally  innocent,  because,  by  granting  to  Cole 
the  right  to  sell,  she  put  it  in  his  power  to  work  the  injury  through 
the  execution  of  that  power. 

Oase  discharged. 


Porter  (r  «.  v.  Carpenter. 

On  the  question  whether  certain  guaranties  furnished  by  the  signers  of  a 
bond  for  the  performance  of  its  condition  are  "  proper,"  evidence  of  the 
pecuniary  standing  and  ability  of  the  signers  themselves  may  be  received. 

When  trustees,  charged  with  the  duty  of 'determining  whether  the  guaran- 
ties furnished  were  proper  before  executing  to  the  signers  a  lease  of  the 
trust  property,  took  such  guaranties  as  prudent  men  take  in  the  manage- 
ment of  their  own  affairs  under  circumstances  requiring  the  same  amount 
of  security,  it  was  held  that  the  guaranties  were  proper,  within  the  mean- 
ing of  the  instrument  creating  the  trust. 

The  signers  of  the  bond  conveyed  to  the  trustees  a  tract  of  land  on  which 
it  was  proposed  to  erect  buildings  for  manufacturing  purposes,  said 
buildings  when  completed,  with  the  land,  to  be  made  over  to  a  corpora- 
tion to  be  formed  under  the  general  law ;  and  it  was  agreed  between 
them  and  the  trustees  that  they  should  be  paid  for  said  land  in  stock  of 
the  contemplated  corporation,  ffeldy  that  a  valid  agreement  by  them 
that  such  stock  -should  stand  pledged  for  the  performance  of  the  bond 
constituted  a  guaranty. 

Assumpsit,  upon  the  following  subscription-paper,  to  which  the 
defendant's  name  was  subscribed  for  eight  shares : 

"  The  undersigned  agree  to  pay  the  sums  of  money  set  against 
our  names  respectively  to  Royal  H.  Porter,  George  W.  Tilden,  and 
Henry  O.  Cooledge  [the  plaintiffs],  who  are  hereby  appointed 
trustees  for  the  purpose  of  holding,  managing,  and  expending  the 
money  hereby  subscribed,  and  the  property  which  may  be  pur- 
chased therewith,  or  in  which  the  same  may  be  invested.  This 
subscription  is  made  upon  the  following  conditions, — that  when  the 


Digitized  byCjOOQlC 


June,  1874.]  PORTER  v.  CARPENTER.  651 

sum  of  fifty  thousand  dollars  is  subscribed,  the  said  trustees  are 
to  erect  upon  a  lot  of  land  lying  northerly  of  Cheshire  Railroad, 
belonging  to  Messrs.  Madison  Fairbanks,  Daniel  Buss,  Horace 
Adams,  and  John  Humphrey,  in  accordance  with  such  plans  as 
may  hereafter  be  adopted  and  given  them  by  the  subscribers,  or 
by  a  committee  which  they  may  chose  for  that  purpose,  a  building 
or  buildings  suitable  for  manufacturing  and  mechanical  pui*poses^ 
and  to  furnish  the  same  with  appliances  for  steam-power,  main 
shafting,  with  gearing  and  belting  appropriate  therefor.  And 
when  said  buildings  and  machinery  are  completed,  the  whole  prop- 
erty is  to  be  leased  to  the  said  Madison  Fairbanks  and  his  asso- 
ciates for  a  term  of  ten  years,  at  a  rent  of  six  per  cent,  on  the 
whole  investment,  said  Fairbanks  &  Co.  paying  all  taxes  assessed 
thereon,  and  keeping  the  buildings  and  fixtures  properly  insured 
and  repaired  at  their  own  expense,  giving  said  lessees  the  privilege 
of  purchasing  said  property  at  any  time  during  the  term  of  said 
lease,  by  payment  of  the  amount  expended,  with  interest  or  rent 
to  the  time  of  such  purchase ;  provided,  however,  that  the  said 
Fairbanks,  Buss,  Adams,  and  Humphrey,  before  the  commence- 
ment of  said  buildings,  shall  furnish  proper  guarantees  for  the 
acceptance  and  fulfilment  of  such  lease,  and  shall  subscribe  to  this 
paper  and  convey  to  the  said  trustee  the  aforementioned  tract  of 
land  which  they  purchased  of  Messrs.  Holt,  Boyce,  and  Greeley, 
at  the  cost  of  the  same  to  them,  to  be  held  in  trust  for  the  pur- 
poses stated  in  the  conditions  of  this  instrument.  And  the  sub- 
scribers hereto  agree  to  form  themselves  into  a  voluntary  corpora- 
tion under  the  general  laws  of  this  state  for  the  purpose  of  holding 
and  managing  the  property  acquired  under  the  terms  of  this  sub- 
scription, and  thereupon  the  said  trustees  shall  convey  to  the  cor- 
poration all  the  property  so  held  by  them  in  trust ;  and  the  said 
corporation  shall  become  bound  to  fulfil  all  contracts  made  in 
accordance  with  the  terms  above  stated  by  said  trustees. 

''  Each  share  hereby  subscribed  to  be  one  hundred  dollars,  and 
to  be  paid  at  such  times  and  in  such  portions  as  the  trustees  shall 
order      Keene,  January  30,  1871." 

May  29,  1871,  $60,000  having  been  subscribed,  Fairbanks,  Buss, 
Adams,  and  Humphrey  gave  the  plaintiffs  an  obligation  signed  by 
themselves  and  one  Homer  E.  White,  which  was  admitted  to  be  a 
8u£Scient  compliance  with  the  terms  of  the  above  paper,  unless  it 
was  insufficient  for  want  of  being  secured  by  proper  guarantees ; 
and  on  the  same  day  conveyed  to  the  plaintiffs  the  land  mentioned 
in  said  paper,  and  thereupon  became  entitled  to  stock  in  the  con- 
templated corpoi-ation  to  the  amount  of  $10,000.  The  plaintiffs 
on  the  same  day  contracted  for  the  erection  of  buildings,  and  for 
other  improvements  of  the  property,  for  $97,000. 

In  April,  1872,  the  buildings,  with  power  and  fixtures,  being 
completed,  the  corporation,  which  had  then  been  formed  in  pur- 
suance of  the  foregoing  agreement,  executed  a  lease  of  the  property 
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to  Fairbanks,  Buss,  Adams,  and  Humphrey,  according  to  the  terms 
of  the  paper. 

The  only  question  at  the  trial  was,  whether  Fairbanks,  Buss, 
Adams,  and  Humphrey,  before  the  commencement  of  the  buildings, 
furnished  proper  guarantees  for  the  acceptance  and  fulfilment  of 
the  lease. 

Subject  to  the  defendant's  exception,  the  plaintiffs  were  per- 
mitted to  show  the  pecuniary  means  of  Fairbanks,  Buss,  Adams, 
and  Humphrey,  May  29,  1871 ;  also,  that  before  the  acceptance  by 
them  of  the  obligation  aforesaid,  it  was  agreed  that  the  stock  of 
said  Fairbanks,  Buss,  Adams,  and  Humphrey,  in  the  contemplated 
corporation,  should  stand  pledged  for  the  performance  of  said 
obligation. 

Against  the  defendant's  objection,  the  plaintiff.  Porter,  was 
allowed  to  testify  to  the  pecuniary  credit  and  standing  of  Fair- 
banks, Buss,  Adams,  and  Humphrey,  May  29,  1871,  and  to  give 
his  opinion  as  to  what  they  were  then  worth,  also  to  give  state- 
ments previously  made  to  him  by  White  as  to  the  amount  of  his 
property. 

The  defendant  testified  to  the  standing  and  credit  of  Fairbanks, 
Buss,  Adams,  and  Humphrey.  His  counsel  inquired  of  him  how 
much  each  of  them  was  worth,  in  his  opinion.  May  29, 1871.  The 
court  excluded  the  evidence,  and  the  defendant  excepted. 

It  appeared  that  in  January,  1873,  in  consequence  of  the  break- 
ing of  machinery,  extraordinary  repairs  to  a  large  amount  were 
required  to  be  made  by  the  corpomtion.  The  defendant  offered  to 
show  the  extent  and  kind  of  repairs  which  were  then  made,  as 
tending  to  show  the  probable  amount  of  annual  repairs,  and  the 
amount  for  which  guarantees  should  have  been  requii'ed.  This 
evidence  was  excluded,  and  the  defendant  excepted. 

The  court  instructed  the  jury  that  if  the  pecuniary  condition  of 
Fairbanks,  Buss,  Adams,  and  Humphrey  was  such  as  to  make  their 
names  sufficient  security  for  the  acceptance  and  fulfilment  of  the 
lease,  it  was  not  necessary  that  any  collateral  security  should  be 
furnished  by  them,  but  the  plaintiffs  would  have  been  justified 
in  taking  their  names  alone ;  that,  in  determining  whether  proper 
guarantees  were  taken,  the  jury  might  take  into  consideration  the 
pecuniary  condition  of  Fairbanks,  Buss,  Adams,  and  Humphrey, 
in  connection  with  any  additional  guarantees  that  were  actually 
taken ;  that  the  additional  security  furnished  by  having  the  name 
of  White  attached  to  the  obligation  might  also  be  considered; 
that  the  amount  of  responsibility  which  it  was  the  duty  of  the 
plaintiffs  to  require  was  the  damage  which  might  be  anticipated 
from  a  failure  to  abide  by  the  terms  of  the  agreement  at  any  stage 
of  the  proceedings,  either  before  or  after  the  taking  of  a  lease;  that 
if  the  plaintiffs  took  from  Fairbanks,  Buss,  Adams,  and  Humphrey 
such  guarantees  as  prudent  men  take  in  the  management  of  their 
own  affairs  under  circumstances  requiring  the   same  amount  of 
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security,  it  was  a  sufficient  compliance  with  the  requirements  of 
the  subscription  paper  ; — to  which  the  defendant  excepted. 

The  defendant  requested  the  court  to  instruct  the  jury  that  the 
phrase  in  the  subscription-paper,  "proper  guarantees  for  the 
acceptance  and  fulfilment  of  such  lease,'  means  that  Fairbanks, 
Buss,  Adams,  and  Humphrey  should  procure  other  persons,  of 
sufficient  ability  or  appearing  to  be  of  sufficient  ability,  or  other  sub- 
stantial security  besides  their  own  names,  sufficient  or  apparently 
sufficient,  fully  to  meet  and  satisfy  the  full  amount  of  the  liabili- 
ities  that  would  result,  provided  the  principals  should  refuse  to 
accept  such  lease  as  the  subscription-paper  required,  or  should 
during  any  part  of  the  ten  years  fail  to  perform  its  requirements. 
The  court  declined  to  give  these  instructions,  and  the  defendant 
excepted. 

In  response  to  a  question  submitted  to  them  by  the  court,  the 
jury  found  specially  that,  including  the  verbal  agreement  for  the 
pledge  of  stock  when  it  should  be  issued,  Fairbanks,  Buss,  Adams, 
and  Humphrey  did  furnish  proper  guarantees  for  the  acceptance 
and  fulfilment  of  the  lease  before  the  commencement  of  the  build- 
ings. 

Wheeler  ^  Fatdkner^  for  the  plaintiffs. 
F,  F.  Lane,  for  the  defendant. 

Foster,  J.  One  of  the  conditions,  expressed  in  the  paper^ 
upon  which  the  defendant  was  to  pay  his  subscription,  was,  that 
Fairbanks,  Buss,  Adams,  and  Humphrey,  before  the  commence- 
ment of  buildings,  should  furnish  proper  guarantees  for  the 
acceptance  and  fulfilment  of  the  lease  to  be  made  to  them ;  and 
the  question  tried  was  whether  they  did  so.  It  is  very  plain  that 
the  word  guarantees  is  used  here  as  the  equivalent  of  guaranties, 
that  is,  promises,  warranties,  securities  outside  the  obligors  them- 
selves, and  not  as  the  correlative  of  guarantor,  which  would  make 
the  stipulation  senseless. 

What  Fairbanks,  Buss,  Adams,  and  Humphrey  did  in  the  way 
of  furnishing  guarantees,  or  guaranties,  was  (1)  to  procure  the  sig- 
nature of  White  to  their  obligation,  and  (2)  to  enter  into  an 
agreement  for  the  pledge  of  their  stock  in  the  contemplated  corpo- 
ration as  security  for  its  performance.  Doubtless  the  trustees 
could  enforce  performance  of  this  agreement  when  the  corporation 
came  to  be  formed,  and  the  stock  issued  to  the  signers  of  the  obli- 
gation in  payment  for  their  land  ;  and  so  we  think  it  must  be  held 
that  "guarantees"  were  furnished  (whether  "proper,"  or  not,  is 
another  question),  and  that  the  defendant's  request  for  instructions 
on  this  point,  as  well  as  his  objection  to  evidence  concerning  the 
pledge  of  stock,  was  properly  overruled. 

On  the  trial  of  the  question  whether  the  guarantees  furnished 
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were  "  proper,"  the  plaintiffs  were  permitted  to  show  the  pecuniary 
situation  of  Fairbanks  and  his  associates  May  29,  1871.  In  thb 
we  do  not  see  any  error.  What  would  be  proper,  that  is,  sufficient, 
collateral  security  for  the  performance  of  his  contract  obligation  by 
a  man  of  large  estate,  might,  and  ordinarily  would,  fall  far  short  of 
being  proper  security  for  the  performance  of  a  similar  and  equal 
obligation  by  a  bankrupt.  It  was  a  matter  upon  which  the  trus- 
tees were  bound  to  exercise  a  sound  and  honest  judgment.  No 
man  of  practical  sense,  whether  acting  for  himself  or  for  others, 
could  shut  his  eyes  to  the  pecuniary  condition  of  the  principal  in 
determining  the  amount  and  character  of  guaranties  proper  to  be 
required  for  insuring  performance  of  his  undertaking. 

The  testimony  of  the  plaintiff.  Porter,  as  to  what  he  understood 
to  be  the  credit,  standing,  and  means  of  Fairbanks,  Buss,  Adams, 
and  Humphrey  at  the  time  he  accepted  their  obligation,  as  well  as 
his  statement  of  what  White  told  him  concerning  his  own  affairs, 
was  admitted  to  show  whether  the  guaranties  taken  were  such  as 
prudent  men  would  take  in  the  management  of  their  own  affairs ; 
and  the  court  instructed  the  jury,  in  substance,  that  this  would  be  a 
fair  measure  for  determining  whether  the  guaranties  taken  were 
proper.  This  seems  to  be  reasonable,  and  we  think  the  exceptions 
based  on  the  idea  that  something  more  was  required  must  be 
overruled. 

The  opinion  of  the  defendant  as  to  how  much  Fairbanks,  Buss, 
Adams,  and  Humphrey  were  worth  May  29,  1871,  was  immaterial. 
His  conduct  was  not  in  question,  as  in  the  case  of  Porter,  and  the 
evidence  was  properly  excluded.  Nor  was  the  amount  expended 
for  extraordinary  repairs  in  January,  1873,  a  matter  which  the 
jury  could  fairly  be  permitted  to  consider  on  the  question  of  what 
would  be  proper  guaranties,  because  the  paper  does  not  fairly 
import  that  extraordinary  occasions  were  to  be  foreseen  and  pro- 
vided against. 

It  may  be  doubtful  whether  the  instruction,  that,  if  the  pecuniary 
condition  of  Fairbanks,  Buss,  Adams,  and  Humphrey  was  such  as 
to  make  their  names  sufficient  security,  it  was  not  necessary  that 
any  collateral  security  should  be  furnished  by  them,  can  be  sus- 
tained. Perhaps,  by  a  fair  interpretation,  the  guarantees  called 
for  by  the  paper  mean  something  in  the  way  of  promises  or  secu- 
rities outside  the  names  of  the  principal  obligors.  But  the  special 
finding  of  the  jury  under  the  other  instructions  given  seems  to 
make  this  somewhat  too  narrow  statement  immaterial.  The  sub- 
stance is,  that  the  jury  found,  under  instructions  to  which  there  is 
no  valid  objection,  that,  considering  the  pecuniary  condition  of 
Fairbanks,  Buss,  Adams,  and  Humphrey,  their  agreement  for  the 
pledge  of  stock,  and  the  signing  of  their  obligation  by  Whit«,  the 
guarantees  were  proper.  This,  we  think,  is  sufficient,  and  that 
there  must  be 

Judgment  on  the  verdict. 
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SULLIVAN.. 


SUNAPBB  V.   LeMPSTEB. 

A  person  seventy  years  of  age  cannot  lawfully  be  taxed  for  his  poll ;  and 
an  assessment  of  such  a  tax  against  one  of  that  age  does  not  meet  the 
requirement  of  the  statute  as  to  gaining  a  settlement  by  being  taxed  for  a 
poll,  but  is  wholly  inoperative  and  void. 

Assumpsit,  for  the  support  of  one  Hall,  a  pauper.  Facts  found 
by  a  referee.  Hall  has  no  settlement  in  Sunapee,  and  none  in  any 
town  in  this  state  unless  he  has  one  in  Lempster.  He  was  duly 
assessed  for  his  poll  and  some  other  property  for  six  years  next 
preceding  1859,  and  for  all  those  yepirs  he  paid  all  taxes  thus 
assessed  upon  him.  In  the  year  1859  he  was  assessed  for  his  poll 
and  some  other  property,  and  his  taxes  were  committed  to  the 
collector,  but  before  they  were  paid  it  was  ascertained  that  he  wag 
over  seventy  years  of  age  before  he  was  taxed  for  that  year,  and 
the  collector,  being  notified  of  that  fact,  when  Hall  ■  came  to  pay 
his  taxes,  received  $3.21,  and  gave  Hall  a  receipt  "in  full  for  the 
taxes  assessed  against  him  for  the  year  1869."  The  remainder  of 
the  tax,  being  the  amount  of  poll  tax,  was  afterwards  abated. 

Ira  Colby ^  for  the  plaintiff. 

A.  S,  Wait^  for  the  defendant. 

Foster,  J.  "Any  person  of  the  age  of  twenty-one  years,  who 
shall  have  resided  in  any  town  in  this  state,  and,  being  taxed  for 
his  poll  for  seven  years  in  succession,  shall  have  paid  all  taxes 
legally  assessed  on  his  poll  or  estate  during  said  term,  shall  thereby 
gain  a  settlement  in  such  town."     G.  S.,  c.  73,  «.  1. 

"Every  person  seventy  years  of  age  is  exempted  by  law  from 
the  payment  of  a  poll  tax."     G.  S.,  c.  49,  «.  1. 

It  is  a  well  settled  rule,  that  no  tax  shall  be  considered  as  im- 
posed by  law,  in  the  absence  of  a  manifest  declaration  of  the  intent 
of  the  legislature  to  impose  it.  Dock  Co.  v.  Brovme^  2  B.  &  Ad. 
48;  Pott.  Dwarris  175,  185,  265,  266. 

In  our  own  statutes  the  legislative  intention  is  unequivocal,  that 
no  person  seventy  years  of  age  shall  be  taxed  for  his  poll.  The 
taxation  of  Daniel  Hall  for  his  poll  in  1859  was  therefore  without 
authority  and  void.  The  statute  in  question,  concerning  the  9th 
method  of  gaining  a  settlement,  has  always  received  a  very  strict 
construction.  See  Weave  v.  New  Boston^  3  N.  H.  203 ;  Burton  v. 
Wakefield,  4  N.  H.  47;  Henniker  v.  Weare,  9  N.  H.  678;  Tamr 
worth  V.  Freedom,  17  N.  H.  279. 
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Where  authority  to  levy  a  tax  exists,  a  settlement  by  force  of 
taxation  and  payment  of  taxes  may  undoubtedly  be  acquired  not- 
withstanding, and  may  not  be  avoided  by  reason  of  a  mere  infor- 
mality, or  even  a  clear  illegality,  in  the  method  of  assessment  or 
collection  of  such  lawful  tux ;  because,  the  tax  and  the  taxation 
being  provided  by  law,  the  requisitions  for  gaining  a  settlement 
under  the  statute  are  all  complied  with  by  payment,  not  neces- 
sarily of  the  tax  assessed,  but  bv  payment  of  all  taxes  legally 
assessed. 

But  a  taxation  not  provided,  and  in  fact  prohibited,  by  law  is 
no  taxation, — is  a  purely  void  act,  can  confer  no  authority,  impose 
no  obligation,  and  aiford  no  foundation  for  anything  whatever- 
Taking  these  two  statutes  together, — c,  49,  9. 1,  relating  to  poll  tax- 
ation, and  c,  73,  9. 1,  cL  Es:,  relating  to  the  settlement  of  paupers, — 
no  doubt  can  be  entertained  as  to  the  intention  of  the  legislature 
and  the  legal  construction  required  to  be  given  to  the  law. 

When  the  legislature  provided  for  the  taxation  of  polls  from 
twenty-one  to  seventy  years  of  age  only,  and  also  made  it  one  con- 
dition of  gaining  a  settlement  that  the  person  shall  be  taxed  for 
his  poll  seven  years  in  succession,  they  made  it  impossible  that  a 
settlement  should  be  acquired  in  the  ninth  mode  provided  by  the 
statute,  by  any  person  who  by  reason  of  having  attained  seventy 
years  of  age  could  not  be  legally  taxed.  Applying  these  views  to 
the  facts  reported  by  the  referee,  it  is  manifest  that  the  pauper 
never  acquired  a  legal  settlement  in  Lempster,  and  there  must  be 

Judgment  for  the  defendant. 


Walker  v.  Wetherbeb. 

When  a  division  of  fence  in  a  statutory  method,  between  owners  of  ad- 
joining lands,  is  rendered  unequal  by  a  change  of  land-title  on  either 
side,  severing  the  boundary  line,  the  statute  authorizes  a  new  division. 

Impounding  animals  doing  damage  in  an  enclosure  is  a  cumulative  remedy. 
The  statute  of  pounds  does  not  impair  the  common-law  right  of  doing 
anything  reasonably  necessary  to  be  done  in  defence  of  property. 

Trover,  for  two  horses.  The  plaintiflF's  father  and  one  Hum- 
phrey formerly  owned  farms  in  Langdon  adjoining  each  other,  the 
line  between  them  extending  some  one  hundred  rods ;  and  they 
divided  the  fence  on  this  line,  Humphrey  taking  the  north  half 
and  Walker  the  southerly  half  to  make  and  keep  in  repair.  This 
division  was  in  writing,  was  in  proper  form,  and  no  objection  was 
made  to  its  validity  as  between  the  original  parties.     The  plain- 
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tifif  now  occupies  the  farm  which  his  father  then  owned.  But 
Humphrey  sold  to  one  person  the  northerly  half  of  his  farm,  which 
is  now  occupied  by  the  defendant,  and  the  southerly  half  of  his 
farm  to  another  person,  who  now  occupies  it ;  and  Humphrey  is 
dead.  If  the  division  remains  in  force,  the  defendant  was  bound 
to  keep  in  repair  all  the  fence  between  him  and  the  plaintiff. 
The  court  ruled  that  the  division  of  the  fence  was  not  binding 
between  these  parties,  and  the  plaintiff  excepted. 

The  plaintiff  s  two  horses  jumped  over  the  fence,  from  the  plain- 
tiff's land  into  the  defendant's ;  the  defendant  turned  them  into 
the  road, — ^but  they  returned  and  troubled  him  further,  and  he  took 
them  and  put  them  into  his  barn,  and  sent  word  to  the  plaintiff  to 
come  and  get  them,  but  he  did  not  go ;  and  the  defendant  kept 
them  in  the  barn  two  weeks,  until  after  suit  was  brought,  and 
then  sent  them  to  the  plaintiff.  The  defendant  had  no  intention 
of  impounding  them.  The  court  ruled  that  the  defendant  was 
liable  for  converting  the  property,  and  the  defendant  excepted. 

The  defendant  offered  to  prove  that  the  plaintiff's  two  horses  had 
repeatedly  trespassed  upon  his  premises  during  that  season ;  that 
on  one  occasion  he  took  one  of  them  from  his  pasture  and  put  it 
into  his  barn  for  safe  keeping,  and  gave  notice  to  the  plaintiff,  who 
took  it  away  without  objection,  expressing  no  dissatisfaction  with 
what  the  defendant  had  done ;  that  on  the  day  of  the  alleged  conver- 
sion, the  same  horses  wrongfully  came  into  the  defendant's  pasture, 
and  were  driven  into  the  highway  and  started  towards  their  home 
by  the  defendant's  servants,  but  they  soon  returned,  and  got  into 
the  defendant's  mowing  and  soon  after  into  his  pasture,  which  was 
well  fenced,  and  began  to  kick  and  strike  with  their  fore  feet  the 
defendant's  breeding  mares  and  young  colts  then  kept  in  his  past- 
ure, and  the  plaintiff's  horses  were  taken  from  the  pasture  and 
put  into  the  defendant's  barn  for  the  safety  of  the  mares  and  colts 
and  for  the  convenience  of  the  plaintiff,  and  with  no  purpose  or 
intention  of  doing  anything  to  which  the  plaintiff  would  object,  or 
of  exercising  any  further  control  over  them  than  their  own  safety 
and  that  of  the  defendant's  animals  required;  and  that  he  imme- 
diately notified  the  plaintiff  of  what  had  been  done  with  the  two 
horses,  that  he  might  find  them  without  trouble  and  take  them 
away.  The  court  excluded  the  testimony,  and  the  defendant 
excepted.     Verdict  for  the  plaintiff. 

Wheeler  ^  Faulkner^  for  the  defendant. 

1.  The  ruling  of  the  court  in  regard  to  the  division  of  the  fence 
between  the  parties  was  correct.     Jones  v.  Perry ^  60  N.  H.  134. 

2.  The  testimony  offered  by  the  defendant,  and  excluded  by  the 
coyrt,  was  competent,  and  should  have  been  admitted.  It  tended 
to*  establish  a  state  of  facts  which  disproved  the  inference  that 
there  had  been  a  conversion  of  the  property.     The  defendant  had 

VOL.  LXV.     48 


Digitized  by  CjOOQ IC 


658  WALKER  v.  WETHERBEE.  [Sullivan, 

a  right  to  protect  his  own  property  from  injury,  and  to  take  such 
measures  to  that  end  as  might  be  necessary.  Since  the  obvious 
remedy  of  turning  the  plaintiff^s  animals  into  the  highway  had 
been  tried  and  found  ineffectual,  the  defendant  might,  for  the 
safety  of  his  own  animals  and  the  convenience  of  the  plaintiff, 
confine  the  horses  in  question  where  they  could  do  no  harm  until 
the  plaintiff  could  resume  his  control  of  them, — as  he  mi^ht  con- 
fine his  neighbor's  dog,  caught  in  the  act  of  biting  his  sheep  or 
children. 

The  fact  that  one  of  the  horses  had  been  so  confined  by  the 
•defendant  on  a  similar  occasion,  without  objection  on  the  part  of 
the  plaintiff,  w^  by  implication  a  license  to  treat  these  animals  in 
the  same  way  until  notice  that  the  plaintiff  dissented  from  the  act. 
The  jury  should  have  been  allowed  to  pass  upon  that  question. 
Where  the  alleged  conversion  is  an  act  of  kindness  done  to  pre- 
vent mischief,  and  with  no  intent  to  inflict  an  injury,  an  action  of 
trover  will  not  lie.  Drake  v.  Shorter^  4  Esp.  165.  An  act  of 
charity  in  the  interest  of  humanity,  cannot  at  the  election  of  the 
recipient  be  converted  into  a  wrong.  The  fact  that  one  retains 
possession  of  the  property  of  another  without  his  consent  does 
not  necessarily  constitute  a  conversion.  All  the  circumstances  of 
the  case  are  to  be  considered  in  determining  the  character  of  the 
possession.  Wellington  v.  Wentworthy  8  Met.  548.  And  in  this 
case  the  defendant  claims  that  in  what  he  did  he  did  not  attempt 
to  exercise  any  dominion  over  the  property  in  defiance  of  the 
rights  of  the  plaintiff,  but  did  a  friendly  act  for  the  protection  of 
the  property  of  both  parties. 

i?.  L,  Cushing  (with  whom  was  B.  Lovell)^  for  the  plaintiff. 

1.  As  the  verdict  was  for  the  plaintiff,  the  ruling  on  the  first 
point  with  regard  to  the  division  fence  was  immaterial.  If,  how- 
ever, there  should  be  a  new  trial,  either  by  the  order  of  the  court 
in  this  proceeding  or  on  a  review,  the  point  might  become  mate- 
rial. The  words  of  the  statute  seem  to  be  perfectly  plain,  and  do 
not  seem  to  admit  of  more  than  one  construction.  G.  S.,  c.  128, 
«.  2.  The  words  are,  *'  shall  be  binding  upon  the  parties  and  all 
succeeding  owners  and  occupants  of  the  land." 

In  Jones  v.  Perry^  50  N.  H.  134,  Bellows^  C.  J.,  refers  to  a  case 
in  Connecticut  and  another  in  New  York,  in  which  it  was  held 
that  the  selling  of  the  land  on  one  side  or  the  other  in  portions 
would  break  up  such  a  division  and  render  a  new  one  necessary ; 
but  the  wording  of  the  statute  which  has  received  this  construc- 
tion is  not  given,  and  therefore  it  is  impossible  to  estimate  the 
importance  of  the  authority. 

We  suppose  that  if  this  statute  is  to  be  construed, — a  term  which 
ordinarily  means  assigning  to  a  statute  a  meaning  which  does  not 
naturally  belong  to  it  on  account  of  some  supposed  inconvenience 
which  the  court  assumes  itself  to  be  better  able  to  understand 
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than  the  legislature, — the  ground  of  the  reason  for  the  construction 
will  be  found  in  the  assumed  or  supposed  inconvenience  which 
might  result  from  the  imposition  of  the  servitude  of  supporting 
fence  on  particular  portions  of  land.  The  inconvenience  which 
the  legislature  intended  to  avoid  was  the  losing  of  valuable  fence 
belonging  to  one  party  or  the  other  when  the  division  should  be 
thrown  up  and  a  new  division  established.  We  apprehend  that  a 
large  proportion  of  the  land-owners  in  the  state  have  always  under- 
stood that  having  established  a  division  and  built  according  to  it, 
they  would  always  have  the  benefit  of  their  good  fence,  and  would 
be  most  impressed  by  the  inconvenience  of  losing  it. 

2.  The  cases  of  £eighton  v.  Shapley^  8  N.  H.  859,  and  Drew  v. 
SpaiUding^  46  N.  H.  472,  are  authorities  to  show  that  the  facts  on 
which  the  plaintiff  relied,  and  which  the  court  ruled  were  suffi- 
cient to  make  the  defendant  liable,  were  so,  and  that  the  ruling 
was  right. 

3.  If  the  facts  which  the  defendant  offered  to  show  as  a  reason 
why  he  should  take  possession  of  the  horses  really  existed,  they 
furnished  no  excuse  for  abandoning  the  remedy  provided  by  the 
law  and  taking  the  remedy  into  his  own  hands.  It  was  exactly 
the  case  for  which  the  law  provides  the  remedy  of  impounding, 
which  in  this  case  would  have  been  complete.  If,  therefore,  these 
facts,  there  being  no  law  for  impounding,  could  be  held  by  the 
courts  or  found  by  the  jury  under  the  instruction  of  the  court,  to 
be  from  the  necessity  of  the  case  a  justification  or  excuse  for  vio- 
lating the  plaintiff's  right  of  property,  the  law  relative  to  impound- 
ing would  entirely  do  away  with  this  necessity.  The  defendant 
had  a  right  to  take  up  the  horses  for  the  purpose  of  impounding, 
but  having  abused  that  right  he  became  a  trespasser  ab  initio;  and 
this  is  precisely  one  of  that  common  class  of  cases  in  which  the 

flaintiff  may  waive  the  trespass  and  maintain  his  action  of  trover, 
n  every  case  like  this  the  plaintiff  might  justify  seizing  animals 
in  order  to  prevent  their  doing  mischief,  but  the  law,  having  pro- 
vided the  remedy  by  impounding,  does  not  permit  the  party  to 
take  into  his  own  hands  the  remedy  by  a  different  mode.  As  to  the 
proof  of  a  secret  intention,  see  Wadleigh  v.  Janvrin^  41  N.  H.  603. 

Smith,  J.  1.  Any  division  of  fence  by  the  owners  of  adjoining 
lands  under  improvement,  in  writing,  and  recorded  in  the  town 
records,  is  made  forever  binding  upon  the  parties  and  all  succeed- 
ing owners  and  occupants  of  the  land.  R.  S.,  c.  136,  «.  2.  This 
provision  of  the  statute  refers  to  the  state  of  things  existing  when 
the  fence  was  divided,  and  before  the  land  of  one  adjoining  owner 
is  sold  in  different  parcels  to  different  persons ;  otherwise,  when 
new  coterminous  proprietors  are  introduced,  each  one  extending 
over  part  only  of  the  line  so  divided,  the  burden  of  maintaining 
the  fence  as  divided  originally  by  the  adjoining  owners  of  the 
whole  line  will  be  unequally  distributed.     The  plaintiff,  by  buying 
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the  soath  half  of  the  Humphrey  farm,  would  not  throw  upon  the 
owner  of  the  north  half  the  burden  of  maintaining  more  than  one 
half  of  their  partition  fence.  Jones  v.  Perry^  50  N.  H.  134; 
Adarm  v.  VanAUtyne,  25  N.  Y.  236;  WrigU  v.  WrigU,  21  Conn. 
329.  This  view  of  the  construction  of  the  statute  is  strengthened 
by  the  fact  that  in  the  revision  of  the  statutes  in  1867  the  word 
'"forever"  is  omitted.  G.  S.,  c.l28,«.2.  A  reasonable  construction  of 
the  statute  is,  that  the  division  fence  made  by  owners  of  adjoining 
lands  under  improvement,  in  writing,  and  recorded  in  the  town 
records,  is  binding  upon  the  parties  and  all  succeeding  owners  and 
occupants  of  the  land  until  the  line  is  severed  by  a  conveyance  of 
a  part  of  the  land  on  one  side,  when  new  divisions  of  the  severed 
line  are  authorized.  If  the  defendant  is  bound  to  maintain  all  the 
fence  between  his  land  and  the  plaintiff's  until  a  new  division  is 
made,  he  is  not  shown  to  have  neglected  that  duty.  It  does  not 
appear  that  the  fence  was  insufficient,  or  that  the  plaintiff's  horses 
were  in  the  defendant's  land  through  any  fault  of  the  defendant. 
The  obligations  of  the  parties  as  to  maintaining  the  fence  or  keep- 
ing their  horses  on  their  own  land  after  the  line  was  severed  by 
change  of  title  and  before  a  new  division,  is  a  question  we  do  not 
decide. 

2.  The  plaintiff  contends  that  the  defendant  is  liable  because  he 
did  not  proceed  in  the  manner  prescribed  by  G.  S.,  c.  129,  by 
impounding  the  horses  taken  in  his  enclosure.  The  defendant 
offered  to  show  that  he  took  the  horses  into  his  possession  for  the 
protection  of  his  own  stock  and  for  the  convenience  of  the  plain- 
tiff, with  no  purpose  or  intention  of  exercising  any  further  control 
over  them ;  and  he  contends  that  in  carrying  out  this  purpose  he 
was  not  guilty  of  a  conversion.  At  common  law  the  aggrieved 
party  was  personally  empowered  to  seize  a^nd  impound  beasts 
found  doing  damage  in  his  enclosure,  both  because  it  .might  other- 
wise be  impossible  at  a  future  time  to  ascertain  whose  cattle  they 
were  that  committed  the  trespass  or  damage,  and  that  he  might 
hold  them  as  a  pledge  for  the  satisfaction  of  the  damages  done.  The 
same  right  is  given  by  statute.  G.  S.,  c,  129, «.  1.  If  the  defendant  had 
sought  to  recover  for  the  damage  done  by  the  plaintiff's  horses, 
he  might  have  proceeded  according  to  the  statute  by  impounding 
them,  or  by  his  action  of  trespass  at  common  law.  He  might  also 
waive  his  claim  for  damages,  as  he  has  done.  What,  then,  was  he 
to  do  when  the  plaintiff's  horses  broke  into  his  pasture  and  began 
to  injure  his  mares  and  colts?  His  remedy  by  impounding  or  by 
action  was  not  exclusive.  He  had  the  legal  right  to  remove  them. 
In  protecting  his  own  animals,  it  was  his  right  and  duty  to  do 
with  the  plaintiff's  whatever  was  reasonablv  necessary  to  be  done 
under  the  circumstances.     Aldrich  v.  Wright^  53  N.  H.  398. 

When  the  goods  of  another  are  taken  under  the  pressure  of  what- 
is  called  a  moral  necessity,  a  license  will  sometimes  be  presumed, 
and  the  taking  will  not  be  a  convei^ion ;  as,  where  a  thing  is  taken 
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to  do  a  work  of  charity,  or  to  do  a  kindness  to  the  owner,  with  no 
intention  to  do  an  injury  to  it,  or  of  converting  it  to  the  use  of 
another.  2  Gr.  Ev.,  a.  643;  Clarke  v.  Clarke,  6  Esp.  61;  Drake 
V.  Shorter^  4  Esp.  165 ;  Plumer  v.  Broivn,  8  Met.  678.  If  the 
plaintiff's  horses  had  been  taken  by  the  defendant  into  his  posses- 
sion upon  a  sudden  emergency  like  shipwreck  or  fire,  or  had  been 
taken  up  as  estrays  to  prevent  their  becoming  lost  or  stolen  or 
to  ensure  their  safety  from  danger,  the  taking  would  not  have 
amounted  to  a  conversion.  If  the  circumstances  under  which  they 
were  removed,  as  stated  in  the  defendant's  oflfer,  do  not  show  an 
emei^ency  much  like  that  where  property  is  taken  possession  of 
to  ensure  its  safety,  the  plaintiff  cannot  for  that  reason  complain, 
if  the  defendant  did  not  do  more  than  was  reasonably  necessary. 
They  were  taken  doing  damage  in  the  defendant's  enclosure. 
They  were  removed  from  the  defendant's  pasture  to  protect  his 
property,  and  put  in  his  barn  for  their  safety  and  the  plaintiff's 
convenience.  If  the  defendant  did  no  more  than  was  reasonably 
necessary  under  the  circumstances,  he  was  not  guilty  of  a  conver- 
sion, and  it  is  not  material  that  he  waived  his  claim  for  damages 
by  not  pursuing  his  statutory  remedy  by  impounding,  or  common- 
law  remedy  by  suit  in  trespass.  Whether  what  he  did  was  rea- 
sonably necessary  to  be  done  under  the  circumstances,  or  whether 
he  went  beyond  the  line  of  reasonable  necessity,  was  a  question 
which  should  have  been  submitted  to  the  jury.  For  error  in 
excluding  the  testimony  offered,  the  verdict  should  be  set  aside. 

Sargent,  C.  J.,  concurred  in  the  conclusions  arrived  at  in  the 
foregoing  opinion. 

Dob,  J.  If  the  plaintiff's  horses  were  wrongfully  on  the  de- 
fendant's land,  the  defendant  had  the  right  to  do  anything  that 
apparently  was  reasonably  necessary  to  be  done  for  the  protection 
of  his  property  against  them.  Aldrich  v.  Wright^  53  N.  H.  898 ; 
Hoit  V.  Stratton  Mills,  54  N.  H.  109,  116 ;  Cory  v.  Little,  6  N.  H. 
213 ;  OiUon  v.  Fisk,  8  N.  H.  404 ;  Wood  v.  aale,  10  N.  H.  247 ; 
a.  F.  Co.  V.  Worster,  15  N.  H.  412,  438,  489;  Joriea  v.  Williams, 
11  M.  &  W-  176 ;  Colby  v.  Jackson,  12  N.  H.  526,  530;  Davis  v. 
Merrill,  47  N.  H.  208 ;  3  Am.  L.  Rev.  198 ;  ShuUlewortKs  Case, 
9  A.  &  E.  N.  S.  651,  659,  662 ;  Fletcher  v.  Fletcher,  1  E.  &  E. 
420 ;  Jones  v.  Root,  6  Gray  435,  437  ;  Foster  Cr.  L.  273 ;  1  Hale 
P.  C.  479*;  Doct.  &  St.,  Dial.  2,  (?.  27;  3  Camp.  Ch.  J. 
(8d  Eng.  ed.)  416,  417 ;  1  Bl.  Com.  139,  Sharswood's  note ;  2 
Kent  Com.  839 ;  19  M.  L.  Rep.  245 ;  Taylor  v.  Plymouth,  8  Met. 
462,  465;  Surocco  v.  Geary,  3  Cal.  69,  71;  McDonald  v.  Red 
Wing,  13  Minn.  38;  Mayor  of  New  York  v.  Lord,  17  Wend.  285, 
290;  Russell  v.  Mayor,  2  Denio  461,  474,  475,  479,  484,  488; 
Wynehamer  v.  The  People,  18  N.  Y.  378,  401,  402,  439 ;  13  Op. 
Att.  Gen.  Ill;  Horr.  &  Th.  863-904.  If  they  jumped  into  his 
pasture  without  any  fault  on  his  part,  he  could  maintain  trespass. 
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His  statatory  remedy  of  impounding  was  cumulative.  Stafford 
V.  IngevBoU  3  Hill  38 ;  Inman  v.  Tripp,  11  R.  I.  520,  626 ;  Sedg. 
St.  Law  (2d  ed.)  30,  75.  His  right  of  property  was  not  creat^ 
by  statute.  The  statute  of  pounds  gave  him  an  additional  remedy 
for  his  natural  and  common-law  right.  He  turned  the  horses  into 
the  road,  but  they  returned  and  troubled  him  further,  and  he  put 
them  into  his  barn  and  sent  word  to  the  plaintiff  to  come  and  get 
them.  If  they  were  wrongfully  on  his  land,  it  was  reasonably 
necessary  for  him  to  shut  them  up,  notify  the  plaintiff,  and  keep 
them  till  the  plaintiff  took  them  away,  or  till  he  could  safely  turn 
them  loose  or  make  some  other  reasonable  disposition  of  them 
more  convenient  for  himself.  There  was  no  evidence  tending  to 
show  that  what  he  did  was  unnecessary  or  unreasonable ;  and,  if 
there  was  no  other  ground  on  which  the  plaintiff  could  recover, 
he  should  have  been  non-suited. 

Foster  and  Hibbard,  JJ.,  concurred. 

Ladd,  J.  The  question  was,  whether  the  defendant's  acts  in 
taking  up  the  horses,  etc.,  amounted  to  a  conversion. 

Two  things  must  be  certain :  (1)  The  defendant  was  not  bound 
to  take  upon  himself  the  perils  of  an  attempt  to  impound  the 
offending  animals :  he  might  forgive  or  waive  any  claim  he  had 
for  damages ; — (2)  he  was  not  bound  to  stand  by  without  raising 
a  hand,  and  see  them  destroy  or  injure  his  brood  mares  and  young 
colts.  He  had  driven  them  into  the  highway  once,  and  started 
them  towards  home ;  but  this  was  ineffectual,  for  they  returned 
directly  to  the  same  mischief  again.  Surely  he  might  do  some- 
thing to  protect  his  property  against  a  lawless  and  persistent  inva- 
sion of  that  sort.  What  should  it  be  ?  He  must  decide  for  him- 
self, in  the  first  place,  upon  the  proper  course  to  be  pursued ;  and 
he  had  a  right  to  be  governed  by  all  the  circumstances  under 
which  he  was  compelled  to  act, — the  disposition  manifested  by  the 
plaintiff's  horses,  the  character  and  value  of  his  own  property 
which  was  threatened,  the  nature  and  imminence  of  the  danger  to 
be  averted.  It  was  ultimately  for  the  jury  to  say  whether  the 
course  he  took  was  reasonable,  such  as  a  fair  man,  governed  by  a 
just  regard  for  the  rights  of  his  neighbor  as  well  as  a  proper  and 
legal  purpose  to  protect  and  defend  his  own  property,  might  take. 
And  in  deciding  that  question  the  jury  ought  to  be  placed  in  his 
position ;  that  is,  they  ought  to  have  all  the  light  thrown  upon  his 
act  by  the  circumstances  under  which  it  was  done. 

The  defendant  did  not  assert  any  dominion  or  ownership  over  the 
horses.  He  seasonably  notified  the  plaintiff  of  what  he  had  done, 
and  invited  him  to  come  upon  his  premises  and  take  the  animals 
away.  If  the  course  he  took  was  reasonable,  and  reasonably  neces- 
sary for  the  protection  of  his  own  property,  there  was  no  conver- 
sion.    That   was   a  question   for   the  jury,   provided   there  was 
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any  evidence  upon  which  it  could  legally  be  found  that  the  act  was 
unreasonable.  I  think  the  evidence  excluded  should  have  been 
received.  Whether  a  verdict  should  not  have  been  ordered  for  the 
defendant  we  need  not  inquire,  as  that  question  is  not  raised  by 
the  case. 

A  new  trial  granted. 


SUPREME   COURT. 


coos,  JUNE  TERM,   1884. 

State  v.  Grand  Trunk  Railway. 

In  an  action  for  negligence,  the  question  of  due  care  is  generally  for  the 
jury  to  determine ;  but  where  the  uncontroverted  facts  show  negligence 
on  the  part  of  the  person  injured  and  there  is  no  evidence  tending  to 
show  negligence  on  the  part  of  the  defendant,  the  law  requires  the  jury 
to  return  a  verdict  for  the  defendant. 

Indictment,  under  G.  L.,  c.  282,  b.  14,  for  killing  John  E. 
Willis.  The  defendant  is  proprietor  of  the  railroaa  running 
through  Milan.  January  20,  1877,  Willis  was  struck  by  the  de- 
fendant's locomotive,  near  the  West  Milan  station,  and  killed. 
On  that  day,  and  for  a  long  time  before  and  ever  since,  the  defend- 
ant run  and  operated  a  train  of  freight  cars  with  a  passenger  car 
attached,  called  a  mixed  train.  The  train  usually  consisted  of 
from  twenty  to  twenty-five  freight  cars,  besides  the  van,  locomo- 
tive, and  passenger  car,  and  passed  the  West  Milan  station,  going 
east,  at  1  p.  m.  On  the  day  in  question,  there  were  in  the  train 
twenty  freight  cars,  besides  the  van  and  passenger  car.  This  train 
did  not  stop  at  West  Milan  unless  signalled  for  passengers,  or  there 
were  passengers  to  leave,  which  did  not  occur  more  than  three  or 
four  times  a  week.  The  grade  of  the  road  where  it  passes  the 
station  rises  toward  the  east  at  about  sixty  feet  to  the  mile,  and, 
that  the  trains  might  start  without  firat  running  back,  k  was  cus- 
tomary to  run  the  freight  trains,  including  this  mixed  train,  past 
the  station  before  stopping,  to  a  point  east  of  the  station,  where 
the  grade  was  less,  or  nothing.  ITie  mixed  train  generally  stopped 
so  that  the  passenger  car  at  the  rear  was  near  the  station,  or  some- 
where between  the  station  and  a  point  three  hundred  and  fifty  or 
four  hundred  feet  further  east,  when  passengers  taking  this  train 
would  walk  up  the  railroad  to  where  the  car  stopped.  Sometimes 
they  would  go  up  the  road  some  distance  before  the  train  arrived^ 
and  wait  for  it.  Sometimes  they  were  requested  by  the  agent  at 
the  station  to  go  before  the  train  came,  so  as  not  to  delay  it  in 
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waiting  for  them  to  come  up.  A  side  track,  at  a  distance  of  eight 
feet  from  the  main  track,  extended  from  a  point  some  four  hundred 
feet  west  of  the  station  to  an  equal  distance  east  of  the  station. 
In  passing  the  station,  and  for  some  distance  beyond,  the  track 
curved  sharply  to  the  north.  A  highway  crossed  the  track  from 
a  point  just  east  of  the  platform  of  the  station-house,  diagonally, 
to  the  south-east,  on  the  north  side  of  the  main  track.  About 
ninety-five  feet  east  of  the  highway  crossing  was  a  hand-car  house, 
with  planking  extending  from  its  doors  to  the  main  track,  and  on 
about  the  same  level.  The  snow  was  cleared  from  the  main  and 
side  tracks,  and  no  car  was  standing  on  the  side  track.  North  of 
the  main  track,  and  for  a  distance  of  about  eighty  feet  east  of  the 
crossing,  the  snow  had  been  shovelled  out  down  to  near  the  sleep- 
ers for  a  space  of  forty-four  inches  in  width  from  the  north  track, 
leaving  a  bank  of  snow  outside  nearly  perpendicular,  and  from 
three  to  three  and  a  half  feet  high.  On  that  day  the  snow  was 
soft,  and  the  evidence  was  that  a  man  could  ''without  difficulty" 
step  upon  and  over  the  snow-bank.  Further  east  the  snow  was 
as  left  by  the  snow-plow,  the  level  space  being  twenty-six  inches 
wide  from  the  track,  and  the  bank  being  more  sloping  than  where 
it  had  been  shovelled  out.  At  the  hand-car  house,  a  path  from 
three  to  five  feet  wide  had  been  shovelled  from  the  track  to  the 
easternmost  door.  The  snow  between  the  main  and  side  tracks 
was  from  one  to  one  and  a  half  feet  in  depth,  being  deepest 
midway  between  the  tracks.  On  the  day  of  the  accident  the 
mixed  train  was  on  time.  Willis  came  to  the  station-house  a  half 
hour  before  the  train,  and  requested  the  agent  to  signal  it,  as  he 
wished  to  go  upon  it.  He  bought  no  ticket.  When  the  whistle 
of  the  train  was  heard,  Willis  and  the  agent  went  out  upon  the 
platform,  the  agent  going  a  little  west  to  set  the  signal,  and  Willis 
starting  east.  The  agent  told  Willis  that  the  train  would  have  to 
go  by  the  station  in  order  to  start,  but  that  Willis  could  wait  till 
the  train  stopped,  and  then  go  up  and  get  on.  He  passed  upon 
the  main  track  at  the  highway  crossing  when  the  train  was  near 
the  west  switch,  about  six  hundred  feet  from  him,  and  in  sight 
He  walked  on  between  the  rails  of  the  main  track  some  sixty  feet, 
when  the  engineer  gave  the  danger  signals,  being  several  short, 
shrieking  whistles,  the  locomotive  then  being  near  the  east  end  of 
the  station-house.  When  these  signals  were  given,  Willis  turned 
his  head,  looked  back,  then  went  forward  and  turned  from  the 
track  to  the  north  side,  crossing  outside  the  north  rail  at  a  point 
about  thirty  feet  west  of  the  hand-car  house,  and  then  turned  east- 
erly and  went  on  in  the  same  direction,  keeping  within  eighteen 
inches  of  the  rail.  When  near  the  west  end  of  the  hand-car 
house,  he  was  struck  by  the  front  cross  beam  of  the  locomotive, 
thrown  forward  against  the  snow-bank,  fell  or  rolled  down  beneath 
the  train,  and  was  killed.  The  end  of  the  beam  which  struck  him 
was  about  eighteen  inches  outside  the  rail.     The  bell  of  the  loco- 
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motive  was  rung  while  passing  the  station  and  crossing,  and  for 
some  distance  beyond.  The  engineer  and  fireman  saw  Willis  on 
the  track  before  the  danger  signals  were  given.  After  they  were 
given  and  Willis  turned  from  the  track,  the  engineer  could  not 
see  him  from  his  position  on  account  of  the  curve  in  the  road,  the 
smoke-stack  and  other  projections  upon  the  locomotive.  The 
state's  evidence  tended  to  show  that  the  train  was  running  past 
the  station  at  from  fifteen  to  eighteen  miles  an  hour.  The  defend- 
ant's evidence  tended  to  show  five  to  eight  miles  an  hour.  An 
order  of  the  superintendent  for  the  use  of  train  hands  forbade  the 
running  of  trains  past  stations  and  crossings  at  a  greater  speed 
than  six  miles  an  hour.  No  attempt  was  made  to  stop  the  train 
until  Willis  was  struck.  There  was  no  evidence  that  the  train 
was  intentionally,  maliciously,  or  wantonly  run  upon  Willis.  For 
a  distance  of  twenty  feet  after  Willis  crossed  to  the  outside  of  the 
rails  he  was  within  the  space  where  the  snow  had  been  shovelled 
out  for  a  width  of  forty-four  inches.  For  the  remaining  twelve  or 
fourteen  feet  before  he  was  struck  he  w^  in  the  narrower  space 
of  twenty-six  inches  wide  with  a  more  sloping  snow-bank.  At  the 
time  he  went  upon  the  track  the  train  was  in  sight  approaching, 
and  from  that  time  until  the  accident  there  was  no  obstruction  to 
hide  the  train  from  him.  The  distance  apart  of  the  last  three  or 
four  tracks,  which  he  made,  was  greater  than  that  of  the  others, 
the  longest  space  being  three  feet  seven  inches,  from  which  it  is 
inferred  that  he  was  going  faster  just  before  he  was  hit  than 
before.  Willis  was  forty-nine  years  old,  six  feet  two  inches  in 
height,  and  weighed  one  hundred  and  seventy  pounds.  He  was 
in  full  health  and  strength,  bodily  and  mentally.  He  was  a  deputy 
sheriff,  and  at  the  time  of  the  accident  was  on  the  business  of  his 
office.  He  was  acquainted  with  the  station  at  West  Milan  and  the 
surroundings,  and  with  the  train  he  proposed  to  take  and  the  way 
it  was  operated  there. 

At  the  close  of  the  plaintiff's  evidence,  the  defendant  moved  for 
a  verdict  on  the  ground  that  there  was  no  evidence  of  care  on 
the  part  of  Willis.  The  motion  was  denied,  and  the  defendant 
excepted. 

Ladd  ^  Fletcher  and  H.  Bingham^  for  the  plaintiff.  . 

Ray^  Drew  ^  Jordan  and  Q.  A,  Bingham^  for  the  defendant. 

Clark,  J.  Upon  the  facts  stated,  a  jury  could  not  reasonably 
or  properly  find  a  verdict  for  the  state.  There  is  no  evidence  that 
the  defendant  was  negligent,  or  that  the  deceased  was  exercising 
ordinary  care  at  the  time  of  the  injury.  On  the  contrary,  there  is 
affirmative  evidence  of  carelessness  on  the  part  of  the  deceased, 
and  of  the  exercise  of  due  care  by  the  defendant. 

It  appears  that  the  deceased  was  in  full  health  and  strength, 
bodily  and  mentally;   that  he  was  acquainted  with  the  railway 
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station  and  its  surroundings,  and  with  the  tmin  he  intended  to 
take  and  the  way  it  was  operated  there ;  that  he  was  told  by  the 
defendant's  station  agent  that  the  train  would  have  to  go  by  the 
station  on  account  of  the  grade,  but  that  he  could  wait  till  it  stop- 
ped and  then  go  up  and  get  aboard ;  that  knowing  these  facts  he 
went  upon  the  track  when  the  train  was  approaching  in  plain 
sight  about  six  hundred  feet  distant  from  him ;  that  when  the 
engineer  gave  the  danger  signals  he  turned  and  looked  back,  then 
turned  and  walked  from  the  track  on  the  north  side ;  that  there 
was  nothing  to  prevent  his  goin^  upon  the  side  track  on  the  south 
side  of  the  main  track,  and  no  obstruction  on  the  north  side  of  the 
main  track  except  a  soft  snow-bank  which  he  could  step  upon  and 
over  without  difficulty;  and  that  he  continued  walking  easterly 
on  the  north  side  of  the  track  until  he  was  struck  by  the  end  of 
the  front  cross-beam  of  the  locomotive,  which  projected  about 
eighteen  inches  outside  the  rail,  and  was  thrown  forward  against 
the  snow-bank,  and  fell  or  rolled  under  the  train  and  was  killed. 
Instead  of  disclosing  any*  evidence  of  ordinarv  care  and  prudence, 
these  facts  show  that  the  deceased  lost  his  life  through  his  own 
carelessness. 

It  is  unnecessary  to  consider  whether  the  deceased,  having  no 
passage  ticket,  should  be  regarded  as  a  passenger,  because,  assam- 
ing  that  he  was  entitled  to  the  rights  of  a  passenger,  there  is  no 
evidence  tending  to  show  that  the  defendant  was  in  fault  as  a 
carrier  of  passengers.  The  train  was  run  in  the  usual  manner. 
The  deceased  knew  it  would  pass  beyond  the  station  before  stop- 
ping, and  he  was  not  misled.  A  safe  means  of  access  to  the  train 
was  pointed  out  to  him.  He  was  told  that  he  could  go  up  the 
track,  after  the  train  had  passed,  to  tlie  passenger  car,  which  was 
at  the  rear  of  the  train.  As  a  passenger,  he  had  no  right  to  go 
upon  the  track  in  front  of  the  train  unnecessarily,  or  to  obstruct 
the  passage  of  the  train  in  any  manner.  When  the  engineer  saw 
the  deceased  upon  the  track,  the  danger  signal  was  given,  the 
deceased  heard  it,  turned  and  looked  toward  the  train,  and  then 
passed  from  the  track  and  out  of  the  sight  of  the  engineer.  The 
engineer  had  no  reason  then  to  apprehend  that  the  deceased  was 
in  any  danger  from  the  train.  He  saw  that  the  signal  was  heard 
and  apparently  heeded,  and  having  reason  to  think  that  the 
deceased  had  removed  to  a  safe  distance  from  the  track,  there 
was  no  occasion  for  stopping  the  train ;  and  the  defendant  was  in 
no  fault  because  no  attempt  was  made  to  stop  it.  Having  warned 
the  deceased  of  his  danger,  the  engineer  was  justified  in  assuming 
that  he  would  exercise  ordinary  care  in  avoiding  the  train  after 
he  left  the  track.  There  is  no  evidence  authorizing  a  verdict  that 
the  death  of  the  deceased  was  caused  by  the  negligence  of  the 
defendant. 

Judgment  for  the  defendant. 

Allek,  J.,  did  not  sit :  the  others  concurred. 
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[Merrimack,  December,  1888.] 

Bbown  v.  Ela. 

Assumpsit.  A  referee  foand  due  to  the' plaintiff,  among  other 
items,  $180' for  a  quantity  of  hay.  It  appearing  that  at  the  date 
of  the  plaintiff's  writ  no  cause  of  action  in  contract  or  in  tort  had 
accrued  to  him  for  the  hay,  he  was  permitted  to  withdraw  the 
item,  and  take  judgment  on  the  report  for  the  remainder. 

Blodgbtt,  J.,  did  not  sit :  the  others  concurred. 

iJ.  JE.  Walker^  for  the  plaintiff. 

S.  Dana  and  C.  P.  Sanborn^  for  the  defendant. 


[HiUsborough,  December,  1888.] 

Colby  jr  a.  v.  Gate  jr  o. 

Bingham,  J.  It  was  decided  in  this  case,  64  N.  H.  476,  thai 
c.  41,  Laws  1872,  did  not  repeal  Gen.  St.,  c.  183,  8.  7.  This 
leaves  the  rights  of  Hepzibah  Gate  as  if  the  act  of  1872  had  not  been 
enacted,  and  her  rights  in  the  estate  of  her  husband,  she  having 
waived  the  provisions  made  for  her  in  his  will,  are  as  provided  in 
section  seven,  above  cited.     No  difficulty  now  appears  to  prevent 

foing  forward  with  the  proceeding  for  partition.     Rail  v.  Smithy 
9  N.  H.  816. 

Case  discharged. 

Dob,  G.  J.,  was  absent:  Smith  and  Glabk,  J  J.,  did  not  sit: 
the  others  concurred. 

David  Cross  and  IL  JE.  Walker^  for  the  plaintiffs. 
J.  P.  BartXett  and  J*.  JET.  Andrews^  for  the  defendants. 


[Hillsborough,  December,  1888.] 

State  v.  Joseph  A.  Morin  jr  a. 

R.  M.  Wallace,^  solicitor,  for  the  state. 

Sulloway  if  Topliff  and  Q-.  B.  French^  for  the  defendants. 

Bingham,  J.    The  case  in  its  present  form  presents  questions 
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which  may  never  arise  on  a  trial.  It  is  not  advisable  to  pass  upon 
unnecessary  cases.  State  v.  Stevens^  36  N.  H.  59,  60;  Sceva  v. 
True,  53  N.  H.  627 ;  State  v.  Baron,  64  N.  H.  612. 

Clabk,  J.,  did  not  sit:  the  others  concurred. 

Case  discharged. 


[Rockingham,  June,  1889.] 

COBUEK  V,    StOREE. 

Same  v.  Same. 

Assumpsit  and  Trover.    Tried  by  the  court,  who  found  the 
facts  and  assessed  damages.     The  defendant  excepted. 

A,  O.  Osgood  and  David  Cross,  for  the  defendant. 

Wiggin  ^  Femald,  for  the  plaintiff. 

Carpenter,  J,     The  plaintiff's  right  to  judgment  is  not  con- 
tested. 

Exceptions  overruled. 

Blodobtt,  J.,  did  not  sit :  the  others  concurred. 


[Strafford,  June,  1889.] 

Cook  v.  New  Durham. 

After  the  decision  of  this  case  (reported  64  N.  H.  419)  a  further 
statement  by  way  of  amendment  was  obtained  from  the  justice 
who  tried  it,  by  which  it  appeared  that  the  evidence  offered  was 
excluded  on  the  ground  that  it  was  legally  inadmissible  and  not 
in  the  exercise  of  discretion,  and  thereupon  the  verdict  was  set 
aside. 

Carpenter,  J.,  did  not  sit :  the  others  concurred. 

G.  E.  Cochrane  and  J.  Kivel,  for  the  defendants. 

E.  F.  Cloutman  and  Worcester  ^  (}afney,  for  the  plaintiff. 
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[Strafford,  June,  1889.] 
COLBATH,  Guard.,  V.  GbANITE  StATE  MuTUAL  AiD  ASSOCIATION. 

Assumpsit,  by  the  guardian  of  two  children  of  Joseph  S. 
Cowan,  deceased,  upon  a  certificate  of  membership  issued  to 
Joseph  by  the  defendants,  in  which  they  promised  to  pay  "  within 
sixty  days  after  due  proof  of"  his  death  "a  sum  equal  to  the 
amount  received  from  one  death  assessment,  but  not  to  exceed 
$6,000."     The  defendants  demurred. 

When  the  plaintiff  brought  the  suit  at  law,  he  also  filed  a  bill 
in  equity  against  the  defendants,  praying  that  they  be  ordered  to 
make  an  assessment,  ^^  and  hold  the  same,  subject  to  any  judgment'* 
the  plaintiff  might  recover  in  the  suit  at  law.  In  their  answer, 
the  defendants  say  that  Joseph  obtained  the  certificate  by  false 
representations,  and  by  the  concealment  of  material  facts  in  regard 
to  his  health  and  the  risk  which  he  asked  the  defendants  to 
assume. 

Facts  agreed.  The  defendants  have  no  capital  or  reserved 
fund.  If  the  amount  described  in  the  certificate  can  be  recovered, 
it  is  to  be  raised  by  an  assessment  on  the  membera  of  the  associa- 
tion who  were  liable  to  be  assessed  at  the  time  of  his  death ;  and 
their  payment  of  assessments  is  optional,  the  only  consequence  of 
nonpayment  being  loss  of  membership. 

Dodge  ^  Caverlj/y  for  the  plaintiff. 

Albin  ^  Martin  and  J,  KiveU  for  the  defendants,  cited  1  Whar. 
Cont.,  «.  698;  1  Edw.  Bills,  «.  167;  Ball  v.  G-,  S.  M.  A.  Asso.,  64 
N.  H.  291,  293;  Smith  v.  C.  M.  B.  Abso.,  24  Fed.  Rep.  685; 
Bailey  v.  M.  B.  Asso.,  71  Iowa  689 ;  Tobin  v.  W.  M.  A.  Soc,  72 
Iowa  261 ;  Newman  v.  C.  M.  B.  Aaso.^  72  Iowa  242 ;  B.  Asso.  v. 
Sears,  114  111.  108 ;  Van  Houten  v.  Fine,  36  N.  J.  Eq.  133 ;  1  Sto. 
Eq.  Jur.,  8.  29 ;  High  Ex.  Rem.,  88.  26-28 ;  Bellows  v.  Bellows^ 
68  N.  H.  60. 

Dob,  C.  J.  The  defendants  admit  that  their  contract,  if  bind- 
ing, may  be  specifically  enforced  on  the  plaintiff's  bill  in  equity. 
The  question  of  fraud  may  properly  be  tried  by  jury  (^Tasker  y. 
Lord,  64  N.  H.  279,  283) ;  and  all  questions  of  fact  will  be  deter- 
mined, by  the  jury  or  by  the  court,  at  one  trial.  When  the  facts 
are  found,  the  suit  at  law  may  not  be  needed.  The  question 
whether  that  suit  can  be  maintained  with  or  without  an  amendment 
of  the  declaration,  is  postponed  until  its  examination  appears  to 
be  necessary. 

Case  discharged. 

Carpbntee,  J.,  did  not  sit :  the  others  concurred. 
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[Strafford,  June,  1889.] 

LOCKB,  Adm'ry  v.   FiBST  NATIONAL  BANK  OF  GONIC. 

Allen,  J.  The  agreed  facts  are  a  deposit  and  promise  to  pay 
to  the  plaintifiTs  intestate,  March  11,  1872 ;  and  no  new  promise 
was  ever  made  to  him  in  his  lifetime,  nor  to  his  administrator 
since  his  death,  which  occurred  more  than  six  years  after  his 
promise.  The  statute  of  limitations  being  pleaded  on  the  facts 
stated,  the  maintenance  of  the  action  is  barred. 

Judgment  for  tJie  defendants. 

Carpenter,  J.,  did  not  sit :  the  others  concurred. 

J.  A.  Edgerly^  for  the  plaintiff. 

Worcester  ^  Q-afney^  for  the  defendants. 


[Strafford,  December,  1889.] 

MoONEY,  Adm%  v.  BOSTON  &  MAINE  RAILROAD. 

Bill  in  Equity,  alleging  that  the  plaintiff's  intestate  was 
killed  by  the  negligence  of  the  defendants;  that  she  was  prevented 
from  giving  the  notice  required  by  Laws  of  1887,  c.  71, «.  2,  within 
the  time  limited,  by  acts  of  the  defendants'  agents  and  attornejrs, 
and  praying  that  she  be  now  allowed  to  give  the  required  notice. 
The  bill  was  dismissed  upon  a  hearing,  and  the  plaintiff  filed  a 
bill  of  exceptions. 

JET.  D.  Yeaton  and  Marston  ^  EaBtman^  for  the  plaintiff. 

John  Kivel  and  Worcester  ^  Gafney^  for  the  defendants. 

Blodgett,  J.  It  does  not  definitely  appear  upon  what  grounds 
the  plaintiff's  bill  was  dismissed  at  the  trial  term,  after  the  hear- 
ing had  therein;  but,  no  other  ground  of  dismissal  being  shown,  it 
is  fairly  to  be  assumed  that  the  presiding  justice  found  as  a  fact 
that  the  plaintiff  was  not  induced  to  refrain  from  employing  coun- 
sel and  giving  the  notice  required  by  c,  71,  Laws  of  1887,  relating 
to  actions  for  personal  injuries  resulting  in  death,  by  any  acts  or 
representations  of  the  defendants  or  their  authorized  agents,  as  is 
alleged  in  the  bill.  Taking  this  to  be  so,  no  question  of  law  is 
raised  by  the  plaintiff's  exception  to  the  order  of  dismissal.  Issues 
of  fact  arising  in  the  trial  term  are  properly  for  the  exclusiye 
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determination  of  that  term,  and,  consequently,  when  they  are 
heard  and  decided  there,  the  decision  will  not  be  revised  here.  To 
support  a  bill  of  exceptions,  some  legal  error  must  be  alleged  and 
shown. 

Exceptions  overruled. 

Carpenter,  J.,  did  not  sit:  the  others  concurred. 


[Strafford,  December,  1889.] 

Leonard  v.  State. 

Bingham,  J.    The  facts  are  the  same  as  in  Philpot  v.  State^ 
ante^  p.  250. 

Petition  denied. 
All  concurred. 

Dodge  ^  Caverly  and  W.  S.  Pierce^  for  the  plaintiff. 

J.  Ejivel^  solicitor,  for  the  state. 


[Merrimack,  December,  1889.] 

Carter,  AdmW,  v.  Page  Belting  Co. 

Case,  for  injuries  resulting  in  the  death  of  the  plaintiff's  intes- 
tate, a  workman  in  the  employ  of  the  defendants. 

Albin  ^  Martin^  for  the  plaintiff. 

Clmse  ^  Streeter^  for  the  defendants. 

Smith,  J.  The  only  question  submitted  to  the  jury  was, 
whether  Carter  knew,  or  by  ordinaVy  care  might  have  known,  the 
danger  attending  his  work  in  and  about  the  drum  in  the  condition 
in  which  it  was  at  the  time  of  the  explosion.  Whether  he  had 
been  sufficiently  instructed  as  to  the  dangerous  character  of  the 
work,  or  not  instructed  at  all,  was  not  a  question  submitted  to 
them, -and  there  was  no  request  to  have  it  submitted,  and  no 
exception  that  it  was  not.  If  the  inquiry  by  the  jury  was  rele- 
vant to  the  question  submitted,  the  reply  was  according  to  the 
facts  as  they  appear  from  the  evidence.  There  is  nothing  to  show 
that  it  was  not  literally  and  strictly  correct. 

Exceptions  overruled. 
Carpenter,  J.,  did  not  sit :  the  others  concurred. 
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[Hillsborough,  December,  1889.] 

Sargent  Invalid  Furniturb  Co.  v.  Sargent. 


Bingham,  J.    The  agreed  case  is  insufficient.    All  the  mate- 
al  facts  necessaiy  for  the  determination    "   " 
or  the  decision  of  the  cause,  should  appear. 


Ca%e  discharged* 
Smith,  J.,  did  not  sit:  the  others  concurred. 

H.  E.  Parker^   W,  L.  Foster^  and  Q-.  B.  French^  for  the  plain- 
tififs. 

J.  TT.  Fellows  and  J,  P.  Bartlett^  for  the  defendant. 


[Hillsborough,  June,  1890.] 

Metropolitan  Life  Ins.  Co.  v.  Helmer. 

Assumpsit,  to  recover  moneys  collected  by  the  defendant  as 
the  plaintiffs*  agent.  The  court  stated  the  accounts  between  the 
parties,  finding  f47.75  due  to  the  defendant,  and  ordered  judgment 
in  his  favor  for  that  sum  with  interest  from  the  date  of  the  writ, 
subject  to  the  plaintiffs'  exception. 

Burnham  ^  Brown^  for  the  plaintiffs. 
Sulloway  &  Topliff^  for  the  defendant. 

Carpenter,  J.  No  error  of  law  is  pointed  out  by  the  plain- 
tiffs. 

Exceptions  overruled. 

Smith,  J.,  did  not  sit:  the  others  concurred. 
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OPINION  OF  THE  JUSTICES. 

Chapter  304,  Laws  of  1887,  was  not  a  creation  or  renewal  of  corporate 
powers,  within  the  meaning  of  Gren.  Laws,  e.  13,  8.  5. 

To  the  Senate  of  New  Hampshire : 

The  undersigned  have  received  an  attested  copy  of  a  resolution 
adopted  by  your  honorable  body  at  the  June  session,  1889,  requir- 
ing our  opinions  on  a  question  raised  by  a  claim  of  the  Boston  & 
Maine  Railroad  for  the  repayment  of  a  tax  paid  by  that  company 
under  protest. 

Section  5  of  c.  13,  General  Laws,  provides  that  no  "  act  fncor- 
porating,  chartering,  or  renewing  the  corporate  powers  of  any 
railroad  .  .  .  company"  shall  be  enrolled,  or  published,  or 
have  the  force  of  law,  until  the  payment  into  the  state  treasury  of 
"  fifty  cents  per  thousand  on  the  largest  amount  of  capital  author- 
ized in  said  act  so  incorporating,  chartering,  or  renewing  said  cor- 
porate powers."  Chapter  304,  Laws  1887,  empowei^s  the  Boston  & 
Maine  to  buy  the  road,  franchise,  and  property  of  the  Eastern, 
and  to  increase  its  capital  stock  to  such  amount  as  may  be  requi- 
site, with  a  proviso  that  no  greater  amount  of  dividends  shall  be 
paid  by  the  Maine  than  the  Maine  and  the  Eastern  "are  allowed 
by  law  to  make  at  the  date  of  such  purchase."  The  authority 
here  given  the  Maine  to  buy  the  Eastern  road,  and  to  buy  and 
exercise  corporate  powers  previously  granted  to  the  Eastern  com- 
pany, with  no  increase  or  renewal  of  the  dividend-paying  fran- 
chises belonging  to  the  two  companies  before  the  purchase,  was 
not  a  creation  or  renewal  of  corporate  powers  within  the  meaning 
of  c.  13,  General  Laws ;  and  the  sum  of  fifty  cents  per  thousand 
on  capital  was  not  due  from  the  Maine  to  the  state.  This  conclu- 
sion renders  it  unnecessary  to  consider  any  other  ground  on  which 
the  Maine  might  put  its  claim. 

C.  Doe. 

W.  H.  H.  Allen. 

Isaac  W.  Smith. 

Lewis  W.  Clark. 

I.  N.  Blodgett. 

A.  P.  Carpenter. 

Geo.  a.  Bingham- 
vol,  lxv.    44 
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CORRECTIONS. 


Page.  From  top.    From  bottom. 

76  line  16,  insert y?r.<i  before  "inquiry." 

82  line  6,  for  "  lot  1 "  read  lot  2, 

112  "  17,  "**or,  in  considering  this  failure,  to  find"  read 

or  in  considering  their  failure  to  find. 
115  "    9,  **  ** 62 "read  52. 

123  lines  1  and  2,    "   "  notification  "  read  justification, 

174      ^      6,  place  a  comma  after  "suit,"  and  a  period  after 

"  payment." 
176      "      6,  for  "  other "  read  other's, 

192      "      4,  "  "  s,  9 "  read  s.  19. 

249      "     14,  "  "post"  read ;>(w^ 

280  line  9,  "  "86 "read  5^. 

305  "  16,  "  "647 "read  674, 

887      "    11,  "  "  receive "  read  cxercwc. 

452      "    22,  «  "  393 "  read  5P5. 

460  "      5,  "  **  reasonable "  read  seasonable. 

461  "    25,  "  "«,  123"  read  ss,  i,  2,  3, 
478      "    20,                            "  "  were "  read  where. 

561  "    3,  after  "147  "insert  [654,  n.  53]. 

562  "    4,  "  "  u  u       . 
645      "      7,                          for  "  16 "  read  15. 


VOL.    60. 

iii      line    4,  William  L.  Foster  resigned  July  1,  1881,  instead 

of  October  1,  1880. 
"         "      6,  Greorge  A.  Bingham  resigned  October   1,   1880, 

instead  of  July  1,  1881. 


VOL.    62. 

392  line    2,  for  "  Exceptions  sustained  "  read  Exceptions  over- 

ruled. 


VOL.    63. 

583    line  13,  for  "  incompetent "  read  competent. 

^86      "      4,  «*  Bingham "  read  Brigham. 
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ACCEPTANCE. 
Evidence  of,  under  contract  of  sale,  SmaU  v.  Stevens,  209. 

ACCESSORY. 
In  manslaughter,  State  v.  Lang,  284. 
assault  with  intent  to  kill,  lb, 

ACTION. 

Barred  by  plaintiff's  agreement  in  former  suit,  BeU  v.  Malt  Co,,  25. 
Pending  after  attachment,  By^sweU  v.  Bahhitt,  168. 

ADMINISTRATION.    See  Estate  of  Person  Deceased. 
ADMINISTRATOR.    See  Executor  and  Administrator. 

ADOPTION. 
Inheritance  of  children  by,  in  Massachusetts,  Header  v.  Archer,  214. 

ADVANCEMENT. 
A  completed  gift,  Marston  v.  Lord,  4. 

not  to  be  refunded  to  equalize  distribution,  lb. 

ADVERSE  POSSESSION. 
Burden  with  one  claiming  by,  Fessenden  v.  Tafi,  39. 
Validity  of  colorable  title  not  regarded,  Clark  v.  Clough,  43. 
Twenty  years,  renders  mortagee's  title  absolute,  lb, 

AGENT.    See  Principal  and  Agent. 

AGREED  CASE. 
Insufficient,  Sargent  L  F,  Co,  v.  Sargent,  672. 

AGREEMENT. 
Of  plaintiff  in  former  suit  for  same  cause,  BeU  v.  MaU  Co,,  25. 
To  give  deed  imd  pay  money,  dependent,  Critchett  v.  Cooper,  167. 

AMENDMENT. 

Of  writ  of  entry  by  filing  bill  in  equity,  Sleeper  v.  Kelley,  206. 
Of  judgment,  question  for  trial  term,  Brown  v.  West,  187. 

ANIMALS. 
Impounding,  a  cumulative  remedy.  Walker  v.  Wetherbee,  656. 
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APPEAL. 

Only  from  a  judgment  in  justice  court,  Sylvester  v.  State,  193. 
Judgment  of  police  court  in  liquor  case,  Fhilpot  v.  State,  250. 
None  from  imposition  of  suspended  sentence  by  police  court,  lb, 

ASSAULT. 

With  intent  to  kill,  accessories  in,  State  v.  Lang,  284. 

ASSESSMENT. 

Poll-tax  against  one  seventy  years  old,  void,  Sunapee  v.  Lempster,  656. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

See  Pbogeedings  in  Iksolyency. 

ASSUMPSIT. 
Against  corporation  de  facto  for  hired  monay,  Lamed  v.  Beal,  184. 
Not  maintained  against  members  individually,  Ih. 

ASYLUM  FOR  THE  INSANE. 
Convict  discharged  from,  McQuinrCs  Petition,  84. 

not  remanded  to  prison,  sentence  having  expired,  lb, 

ATTACHMENT. 

Meat  purchased  for  sale  not  exempt,  Bond  v.  Tvcker,  165. 

not  included  in  term  *'  provisions,"  lb. 
Action  pending  after,  BusweU  v.  Babbitt,  168. 
By  creditor  of  principal's  property,  Morrison  v.  Bank,  253. 

ATTORNEY. 
Purchase  and  foreclosure  of  mortgages  against  client,  Clark  v.  doughy  43. 

BEQUEST. 
Promissory  note  of  deceased  not  good  as,  Sanborn  v.  Sanborn,  172. 

BILL  IN  EQUITY.    See  Equity,  Pbocedube,  Amendment. 

BILL  OF  EXCEPTIONS. 

Must  allege  legal  error,  Mooney  v.  Railroad,  670. 

BILL  OF  RIGHTS.    See  Constitutional  Law. 

Art  2,  natural  rights.  State  v.  Hinman^  103. 

Arts.  1,  10, 12,  14,  natural  rights,  State  v.  Pennoyer,  113. 

Art  20,  value  in  controversy,  Streeter  v.  Co.,  201. 

BURDEN  OF  PROOF. 
Witli  party  claiming  by  adverse  possession,  Fessenden  v.  Tafi,  39. 
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CHANCERY.    See  Equity. 
CHARITY. 

Cy  pres  as  a  rule  of  construction,  Adams  Academy  v.  Adams,  225. 

intention  of  donor  carried  out,  lb. 
Administration  and  management  of  fund,  lb, 

to  conform  to  donor's  stipulations,  lb. 

CHARTER. 

Of  Concord  Horse  Railroad,  construed,  Concord  v.  Horse  Railroad,  30. 
Fee  not  due  under  c.  304,  Laws,  1887,  Opinion  of  the  Justices,  673. 

CHATTEL   MORTGAGE.    See  MoRTaAGB  of  Personal  Property. 

CIGARS. 

Used  to  promote  illegal  business,  Delavina  v.  Hilly  94. 
sale  for  such  use  legal,  lb. 

CITY  AND  TOWN.    See  Town  and  City. 

COLOR  OF  TITLE. 

Adverse  possession  not  affected  by  validity  of,  Clark  v.  Clough,  43. 

CONDITIONAL  SALE. 

Interest  of  vendee  under,  passes  by  gift.  Hatch  v.  Lamas,  I. 

lien  discharged  by  payment  by  vendee's  administrator,  lb. 
Unrecorded  memorandum  of,  McNaUy  v.  Bailey,  208. 

invalid  as  to  subsequent  purchasers  without  notice,  lb. 

constructive  notice  of,  question  of  fact,  lb. 

CONFLICT  OF  LAWS. 

Lex  loci  rei  sites,  real  estate  martgages,  Fessenden  v.  Taft,  39. 
Lex  loci  contractus,  promissory  notes,  lb. 

CONSIDERATION. 
Of  less  value  than  land  conveyed,  Claflin  v.  Batchelder,  29. 
conveyance  without  fraud  upheld  against  creditors,  lb. 

CONSTITUTIONAL  LAW. 
See  BiLii  OP  Rights,  U.  S.  Constitution. 

Married  woman's  act  of  1860,  not  retrospective,  Allen  v.  Colbum,  37. 

applies  only  to  after  acquired  property,  StUphen  v.  Stilphen,  126. 
Regulation  of  sale  of  drugs  and  medicines.  State  v.  Forcier,  42. 
Statute  regulating  practice  of  dentistry,  void,  State  v.  Hlnman,  103. 

because  of  arbitrary  discrimination,  lb. 
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Arbitrary  discrimination  between  physicians,  State  v.  Pennoyer,  113. 

Statute  regulating  practice  of  medicine,  void,  lb. 

Value  in  controversy,  how  determined,  Streeter  v.  Company y  201. 

Due  process  of  law,  Holman  v.  Manning,  228. 

Public  and  private  right  in  navigable  stream,  C.  R.  L.  Co,  v.  Co.,  290. 

jurisdiction  of  equity  to  determine  between,  lb. 
Legislative  power  over  public  corporations.  Dart.  Coll.  v.  Woodward,  473. 

CONTRACT. 

Rescission  for  fraudulent  misrepresentation,  Preston  v.  Reeve,  6. 
Stipulation  for  forfeiture  in  life  insurance  policy,  Eddy  v.  Insurance  Co.,  27. 
Rule  printed  and  posted,  employe's  assent  to,  Dean  v.  Wilder,  90. 
Rescission,  delivery  not  of  stipulated  quality,  Walker  v.  Davis,  170. 
Written,  reformed  for  mistake  of  law,  EaMman  v.  Association,  176. 
Of  sale,  evidence  of  acceptance.  Small  v.  Stevens,  209. 
Charter  of  Dartmouth  College  not,  Dartmouth  College  v.  Woodward,  473. 

CONTRIBUTORY  NEGLIGENCE.    See  Negligence. 

CORPORATION. 
Defacto^  liable  for  hired  money.  Lamed  v.  Beat,  184. 

members  not  individually  liable  in  assumpsit,  Ih. 
Grant  of  riparian  rights  to,  Conn.  R.  L.  Company  v.  Company,  290. 
Dartmouth  College  a  public,  Dartmouth  College  v.  Woodward,  473. 

legislative  power  over  charter,  lb. 
Corporate  power  not  granted  or  renewed.  Opinion  of  the  Jtistices,  673. 

charter  tax  on  capital  not  due,  lb. 

COSTS. 
Not  against  executor,  de  bonis  propriis,  Preston  v.  Cutter,  85. 

cause  of  action  having  existed  against  deceased,  lb. 
Unsuccessful  claimant  in  suit  to  construe  will,  Kimball  v.  Society,  139. 

not  allowed  costs  from  estate,  lb. 

COUNSEL  FEES. 
Unsuccessful  claimant  in  suit  to  construe  will,  Kimball  v.  Society,  139. 
not  allowed  counsel  fees  from  estate,  lb. 

COUNTY  COMMISSIONERS. 
Location  of  school-houses  by,  Adams  v.  Slate,  188. 
in  towns  not  divided  into  districts,  lb. 

COVENANT. 
Of  title,  damages,  breach  as  to  part,  W.  P.  Co.  v.  Eaton,  13. 
To  give  good  and  sufficient  warranty  deed,  CritcJiett  v.  Cooper,  167. 

and  pay  consideration,  dependent  agreements,  lb. 
Not  to  assign  in  R.  R.  lease,  broken,  B.  C.  &  M.  R.  R.  v.  R.  R.,  393. 
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COVENANT  BROKEN. 
Damages  for  breach  of  coveoants  of  title  to  part,  W*  P.  Co»  v.  Uaton,  13. 

CREDITOR. 
Consideration  paid  less  than  value  of  land,  Clafiin  v.  Batcheldery  29. 

conveyance  without  fraud  valid  against  grantor's  creditors,  lb. 
Fraudulent  conveyance  of  intestate,  Clark  v.  Clough,  43. 

impeached  by  administrator  as  representative  of  creditors,  lb. 
May  attach  property  of  principal,  Morrison  v.  Bank,  263. 

abandon  levy  on  debt  for  which  surety  is  held,  lb. 

take  attached  property  on  subsequent  executions,  lb. 

surety  will  not  be  discharged,  lb, 

CRIMINAL  LAW.    See  Indicjtment,  Pabticulab  Crimes. 
Principals  in  same  act  indicted  jointly,  State  v.  Forder,  42. 
Convict  discharged  from  insane  asylum,  McQuhvrCs  Petition,  84. 

not  remanded  to  prison  after  expiration  of  sentence,  lb. 
Indictment  for  procuring  assault  with  intent  to  kill,  State  v.  Stone,  124. 

sustained  by  proof  of  procuring  an  assault,  lb. 

battery  more  serious  than  procurer  intended,  lb. 
Conditional  stay  of  mittimus  in  police  court,  Sylvester  v.  State,  193. 

judgment  for  state  not  invalidated  thereby,  lb. 

subsequent  grant  of  mittimus  not  a  judgment,  lb. 

no  appeal  from  such  grant  by  police  court,  lb. 
Testimony  of  jurors  inadmissible  to  impeach  verdict.  Palmer  v.  State,  221. 

rule  relaxed  in  capital  case,  lb. 
Complaint  for  being  common  seller  of  liquor,  Philpot  v.  State,  250. 

plea  of  nolo  to  such  complaint  in  police  court,  lb. 

no  appeal  from  subsequent  sentence  by  police  court,  lb. 
Murder  and  manslaughter  without  intent  to  kill.  State  v.  Lang,  284. 

accessories  in  manslaughter  and  assault,  lb. 

CY  PEES. 
Adopted  as  a  rule  of  construction,  Adams  Academy  v.  Adams,  225. 

DAMAGES. 
For  breach  of  covenants  of  title  as  to  part,  W.  P.  Co.  v.  Eaton,  13. 

DARTMOUTH  COLLEGE. 
A  public  corporation,  Dartmouth  College  v.  Woodward,  473. 
legislative  power  to  amend  charter,  lb. 
charter  not  a  contract,  lb. 

DECREE. 
In  equity  reforming  deed,  Ikoggett  v.  Ayer,  82. 

does  not  affect  rights  of  persons  not  parties,  lb. 
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DEED. 

Damages  for  breach  of  covenants  of  title  as  to  part,  W*  P.  Co,  v.  Eatorij  13. 
Consideration  less  than  value  of  land,  Claflin  v.  Batchelder,  29. 

in  absence  of  fraud,  valid  against  creditors,  lb. 
Not  reformed  for  immaterial  mistake,  Daggett  v.  Ayer,  82. 

persons  not  parties  not  affected  by  decree  reforming,  lb. 
Grood  and  sufficient  warranty  deed,  Critchett  v.  Cooper,  167. 

delivery  and  pa3rment  concurrent  and  dependent,  lb. 
Alone,  not  evidence  of  title  in  grantee,  Warner  v.  Badger,  283. 

DEFINITION.    See  Words. 

DELIVERY. 
Of  money  merely,  not  evidence  of  a  loan,  Fall  v.  Haines,  118. 

DEMAND. 
Unnecessary  in  replevin,  when,  Proctor  v.  Tilton,  3. 

DENTISTRY. 

Statute  regulating  practice  of,  void.  State  v.  Hinman,  103. 

DISCRETION. 

Whether  a  witness  may  be  recalled,  Sheehan  v.  Hennesseyy  101. 
Hearing  to  determine  value  in  controversy,  Streeter  v.  Company,  201. 

DISSENTING  STOCKHOLDER. 
Waiver  of  objection  by  delay,  B.  C.  &  M.  R.  B.  v.  R.  R.,  393. 

DISTRIBUTION. 
Excess  received  by,  advancement  not  refunded  for,  Marston  v.  Lard,  4. 

DISTRIBXmVE  SHARE. 
Waiver  of  dower  and  homestead  by  widow,  Hufikins  v.  Hunkins,  96. 

DIVISION  OF  FENCES.    See  Fences. 

DOMICIL. 

Intention,  sole  issue  for  jury.  State  v.  Palmer  &  a.,  9. 
physical  facts  not  in  controversy,  lb. 

DONATIO  CAUSA  MORTIS.     See  Gift. 
DOWER. 
Husband  without  equitable  title  at  marriage,  Hunkins  v.  ffunkins,  95. 

widow  not  entitled  to  dower,  lb. 
Distributive  share  of  widow  waiving,  lb. 

DUE  CARE.    See  Negligence. 
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EASEMENT. 


Public,  for  floating  logs,  Collins  v.  Howard,  190. 

no  prescriptdye  rights  against  public,  lb. 
Capacity  of  natural  stream,  measure  of  right,  C  E.  L.  Co.  v.  Co.,  290. 

EMANCIPATION. 
A  question  of  fact,  Cla}/  v.  Shirley,  644. 

employ:^. 

Assent  to  printed  and  posted  rule.  Dean  v.  Wilder,  90. 

EQUITY. 

Resulting  trust,  deed  to  one,  payment  by  another,  Fessenden  v.  Taft,  39. 

payment  must  be  at  time  of  purchase,  Ih. 
Will  not  interfere  in  case  of  gross  laches,  Clark  v.  CUmgh^  43. 

trusts  an  exception  only  while  relation  continues,  Ih.  • 
Testimony  of  party  adverse  to  executor,  Ih. 
Immaterial  mistake  in  deed  not  reformed,  Daggett  v.  Ayer,  82. 

persons  not  parties  to  suit  not  affected  by  decree,  Ih. 
License  for  sale  of  real  estate,  Lebanon  Bank  v.  Waterman,  88. 

propriety  of  granting  not  determinable  in  equity,  Ih. 
Specific  performance,  decree  for,  Hunkins  v.  Hunkins,  95. 

possession  and  improvements  by  parol  vendee,  Ih. 
Unsuccessful  claimant  in  suit  to  construe  will,  Kimball  v.  Society,  139. 

counsel  fees  and  costs  not  paid  from  estate,  Ih. 
Reformation  of  written  contract,  Eastman  v.  Association,  176. 

although  mistake  one  of  law,  lb. 
Specific  performance  decreed.  Pierce  v.  Morse,  196. 

plaintiff's  failure  due  to  defendant's  unwarranted  demands,  Ih. 
Application  of  legacy  to  legatee*s  debts  to  testator,  Sleeper  v.  Kelly,  206. 

first  to  unsecured  debts,  lb. 
Public  use  of  navigable  stream,  C.  E.  L.  Company  v.  Company,  290. 

rights  of  riparian  owners,  lb. 

determination  of  boundary  between,  Ih. 
Forfeiture  not  decreed  in,  B.  C.  &  M.  E.  E.  v.  E.  E.,  393. 
Receivership  denied,  there  being  other  adequate  remedy,  16. 
Question  of  fraud  triable  by  jury,  Colbath  v.  Association,  669. 

ESTATE  OF  PERSON  DECEASED. 

See  Executor  and  ADMnasTRATOB,  Pbobate  Coubt,  Will. 

Conditional  vendee's  adm'r  discharges  lien  by  payment,  Hatch  v.  Lam4>8, 1. 
Advancement  a  completed  gift,  Marston  v.  Lord,  4. 
excess  received  under,  not  to  be  refunded,  lb. 
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Defence  of  claims  against  testator,  Quinn  v.  Madigan,  8. 

expense  paid  out  of  estate,  lb. 

residuary  legatees  not  chargeable  with,  1  b. 
Stock  dividends  not  apportionable,  lb. 

Husband's  rights  in  deceased  wife's  real  estate,  Martin  v.  SwantoUj  10. 
Claim  of  heirs  at  law  lost  by  laches,  Allen  v.  Colbum^  37. 
Testimony  of  adverse  party,  Clark  v.  Clough,  43. 
License  for  sale  of  real  estate,  Lebanon  Bank  v.  Waterman^  88. 

propriety  of  granting  determinable  by  probate  court,  lb, 

not  determinable  in  equity,  lb. 
Waiver  of  dower,  etc.,  by  widow,  Hunkins  v.  Hunkins,  95. 
Executor  failing  to  qualify,  LeaviU  v.  Leavitt,  102. 

administrator  should  be  appointed,  Ih. 
Administrators  of  conmiingled  estates,  KimbaU  v.  S^iety,  139. 

costs  and  counsel  fees  of  unsuccessful  claimants,  lb . 

EVIDENCE. 
Testimony  of  party  against  executor  in  equity,  Clark  v.  doughy  43. 
Complaint  of  pain  after  suit  brought,  Norris  v.  Haverhill^  89. 
Of  executor  to  identify  account-books,  Sheehan  v.  Hennessey^  101. 
Election  of  executor  to  testify,  Dow  v.  Merrill,  107. 
Special  instructions  limiting  evidence,  lb. 

not  required  unless  requested,  lb. 
Delivery  of  money  not  proof  of  loan.  Fall  v.  Haines,  118. 
Of  acceptance  under  contract  of  sale.  Small  v.  Stevens,  209. 
Tending  to  show  motive  admissible,  Staie  v.  Palmer,  216. 

though  showing  commission  of  other  crimes,  lb. 
Of  attempt  to  escape,  lb. 
Deed  alone,  not  of  title  in  grantee,  Warner  v.  Badger,  283. 

EXCEPTION. 
To  testimony  of  party,  waived  by  executor  testifying,  Dow  v.  MerriU,  107. 
None,  to  failure  to  give  special  unasked  instructions  limiting  evidence,  lb. 
Hearing  as  to  amount  in  controversy,  Streeter  v.  Company,  201. 
no  exception  to  refusal  of  such  heanng  by  trial  term,  lb. 

EXECUTOR  AND  ADMINISTRATOR. 
See  Estate  of  Person  Deceased,  Pbobate  Court,  Will. 

Testimony  of  adverse  party  in  equity,  Clark  v.  Clough,  43. 

impeachment  of  deceased's  fraudulent  conveyances,  by,  lb. 
Cause  of  action  existing  against  deceased,  Preston  v.  Cutter,  85. 

not  ^ble  for  costs  de  bonis  propriis,  Ih. 
Testimony  of,  to  identify  account-books,  Sheehan  v.  Hennessey,  101. 
Testifying  generally,  Dow  v.  Merrill,  107. 

waiver  of  objection  to  testimony  of  adverse  party,  lb. 
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EXEMPTION  FROM  ATTACHMENT. 
Meat  purchased  for  sale  by  dealer  not  exempt,  Bond  v.  Titcker,  165. 

EXEMPTION  FROM  TAXATION. 
Real  estate  included  in  town  vote  of,  Franklin  Needle  Co.  y.  Franklin,  177. 

property  previously  taxed  exempted  by  vote,  lb. 
Persons  seventy  years  of  age,  from  poll-tax,  Sunapee  v.  Lempster,  655. 

FACT,  QUESTION  OF. 
Assent  of  employ^  to  printed  and  posted  rule,  Dean  v.  Wilder,  90. 
Findings  of,  not  revisable  at  law  term,  ffolman  v.  Manning,  92. 
Determined  at  trial  term,  Drury  v.  Ins,  Co.,  111. 

not  reexamined  at  law  term,  Ih. 
Whether  judgment  should  be  amended,  Broum  v.  West,  187. 

determinable  at  trial  term,  lb. 
Constructive  notice  of  existing  lien,  McNally  v.  Bailey,  208. 
Emancipation,  Clay  v.  Shirley,  644. 

Due  care  in  actions  for  negligence,  State  v.  G,  T,  By.,  663. 
Determination  of,  not  revised  at  law  term,  Mooney  v.  B.  B.,  670. 

FENCES,  STATUTORY   DIVISION  OF. 
Affected  by  change  of  land  title.  Walker  v.  Wetherbee,  656. 
new,  if  old  rendered  unequal,  by  such  change,  lb. 
FIXTURE. 
Annexed  with  chattel  mortgagee's  consent,  Tibbetts  v.  Home,  242. 
passes  as  real  estate  to  subsequent  purchaser  without  notice,  lb. 

FLOATING  LOGS. 
A  public  easement,  Collins  v.  Howard,  190. 

no  prescriptive  right  against,  lb. 
Capacity  of  natural  stream  measure  of  right,  C.  B.  L,  Co.  v.  Co.,  290. 

FORECLOSURE. 

Objection  to  irregular,  within  reasonable  time,  Clark  v.  Clouyh,  43. 
mortgagee's  adverse  possession  bars  redemption,  lb, 

FORFEITURE. 
Stipulations  for,  in  life  insurance  policy,  Eddy  v.  Ins,  Co.,  27. 

strictly  construed,  lb. 
Determined  in  action  at  law,  not  in  equity,  B.,  C.  &  M.  B.  B.  v.  B.  B.,  393. 

FRAUD  AND  FRAUDULENT  CONVEYANCES. 
Rescission  of  contract,  Preston  v.  Beeve,  6. 
Consideration  of  deed  less  than  value,  Claflin  v.  Batchelder,  29.     . 

deed  without  fraud,  valid  against  creditors,  lb. 
Of  deceased,  impeached  by  administrator,  Clark  v.  Claugh,  43. 

as  representative  of  creditors,  lb. 
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FRAUDS,  STATUTE  OF.    See  Statute  op  Frauds. 
GAS-LIGHT  COMPANY. 

Cbartered,  right  to  lay  pipes  in  streets,  Company  v.  Shanahan^  233. 
damage  to  pipes  by  city  in  laying  sewer,  lb. 
cannot  recover  for  necessary  injury,  lb. 

GIFT. 

By  conditional  vendee  passes  his  interest,  Hatch  v.  Lamas,  1. 

donee's  title  confirmed  by  payment  by  vendee's  adm'nistrator,  lb. 

GIFT  CAUSA  MORTIS. 
Promissory  note  of  donee  not  good  as,  Sanborn  v.  Sanborn,  172. 

GUARANTIES. 

Evidence  as  to  proper.  Porter  v.  Carpenter,  650. 
such  as  prudent  men  take,  lb. 
pecuniary  ability  of  promissors  competent,  lb. 

HEIR. 

May  lose  claim  by  laches,  Allen  v.  CoUmm,  37. 
Adopted  child  in  Massachusetts,  Meader  v.  Archer,  214. 

HIGHWAY. 

Method  established  immaterial,  in  suit  for  injury  on,  Sweeny  v.  Newport,  86. 
Action  for  damage  by  defective,  Norris  v.  Haverhill,  89. 

no  evidence  plaintiff  was  not  a  traveller,  lb. 

question  not  submitted  to  the  jury,  lb. 

formal  objections  to  laying  out,  not  open  to  defendant,  lb. 

complaints  of  pain  by  plaintiff  after  suit  brought  admissible,  lb. 
Amended  claim  for  damages  for  injury  on,  Harvey  v.  Northwood,  117. 
Filing  notice  of  injury  on  Soxoter  v.  Grafton,  207. 
Gas-pipes  and  sewers  in.  Company  v.  Shinahan,  223. 
River,  for  floating  logs.  Conn.  R.  L.  Co.  v.  Co.,  290. 

natural  capacity  measure  of  public  right,  lb. 

rights  of  riparian  owners,  lb. 

public  grant  of  land  under  and  around,  lb. 

no  intention  to  discontinue,  lb. 

company  chartered  with  riparian  owners'  rights,  lb. 

discontinuing  power  not  granted,  lb. 

public  and  private  right,  determinable  in  equity,  lb. 

HOMESTEAD. 
Distributive  share  of  widow  waiving,  Hunkins  v.  Hunkins,  95. 
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HUSBAND  AND  WIFE. 
Husband's  right  in  deceased  wife's  real  estate,  Martin  v.  Stoanton,  10. 
Wife's  settlement  through  marriage,  Ossipee  v.  County,  12. 

not  lost  by  divorce  decreed  husband,  lb. 
Tenancy  by  entireties  of,  StUphen  v.  Stilphsn,  126. 

as  affected  by  act  of  1860,  /6. 
Separated,  husband  having  cause  of  divorce,  Sawyer  y.  Bichards,  185. 

husband  not  liable  for  wife's  support,  lb. 

ICE. 
Unexecuted  license  to  take,  passes  no  title,  Balcam  v.  McQuesteny  81. 

IMPOUNDING  ANIMALS. 
A  cumulative  remedy,  Walker  v.  Wetherbee,  656. 

IMPRISONMENT. 
Convict  discharged  from  insane  asylum,  McQuinn's  Petitian,  84. 
not  remanded  after  expiration  of  sentence,  lb. 

INDICTMENT. 
Joint,  of  principals  in  the  same  act,  Staie  v.  Forder,  42. 
Procuring  commission  of  assault  with  intent  to  kill.  State  v.  Stone,  124. 

proof  of  hiring  commission  of  assault,  lb. 

battery  more  serious  than  hirer  intended,  lb. 
Accessory  to  assault  with  intent  to  kill,  Staie  v.  Lang,  284. 

conviction,  accessory  in  assault,  lb, 

INFANT.    See  MmoE. 
INHERITANCE. 
By  adopted  child  in  Massachusetts,  Header  v.  Archer,  214. 

INJUNCTION. 
Against  sale  of  intoxicating  liquor,  Staie  v.  Kennedy,  247. 

cannot  be  impeached  collaterally,  lb. 
To  protect  public  right  in  navigable  stream,  C.  R.  L.  Co.  v.  Co.,  290. 

INSANE.    See  Asylum  fob  the  Insane. 
INSOLVENCY.    See  Proceedings  in  Insolvency. 
INTEREST. 
Massachusetts  law,  Fessenden  v.  Taft,  39. 
Usurious,  not  recalled  after  six  years,  Ctimmings  v.  Knight,  202. 

INTOXICATING  LIQUOR. 
Cigars  used  to  promote  the  illegal  sale  of,  Delauina  v.  Hill,  94. 
sale  of  cigars  for  such  use  legal,  lb. 
VOL.  LXV.     45 
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Common  seller  of,  Sylvester  v.  StcUe^  193. 

plea  of  guilty  on  charge  of,  in  police  court,  lb, 

stay  of  mittimus  on  such  plea,  lb. 

no  appeal  from  subsequent  grant  of  mittimus,  by  police  court,  lb. 
Injunction  against  sale  of.  State  v.  Kennedy^  247. 

cannot  be  impeached  collaterally,  lb. 
Common  seUer  of,  Fhilpot  v.  State,  250. 

plea  of  nolo  on  charge  of,  in  police  court,  lb, 

conditional  suspension  of  sentence  on  such  plea,  lb, 

no  appeal  from  subsequent  sentence  by  police  court,  lb, 

judgment  after  one  year  from  entry  of  plea,  lb, 

JUDGMENT. 
Of  another  state.  Weeks  v.  ffarriman,  91. 

based  on  statute  of  limitations  alone,  bars  action  here,  lb. 
Justification  for  amendment  of,  question  of  fact,  Braum  v.  West,  187. 

question  determinable  at  trial  term,  lb. 
Enforcement  in  criminal  case  may  be  delayed,  Sylvester  v.  State^  193. 
Suspension  of  sentence  by  police  court,  Fhilpot  v.  State,  250. 

JURISDICTION. 
Of  probate  court  to  grant  license  real,  Lebanon  Bank  v.  Waterman,  88. 

propriety  of  granting,  not  determinable  in  equity,  lb. 
Of  county  conmiissioners,  locating  school-houses,  Adams  v.  Slate,  188. 

extends  to  towns  not  divided  into  districts*  lb. 
Determination  of  amount  in  controversy,  Streeter  v.  Co.,  201. 

extent  of  hearing  as  to,  determinable  at  trial  term,  lb. 
Decree  of  court  having,  not  impeached  collaterally,  State  v.  Kennedy,  247. 
Of  probate  court  in  insolvency  proceedings,  Ayer  v.  Weeks,  248. 

legal  domicil  for  purposes  of,  continues  until  another  is  acquired,  lb. 
Of  police  court,  violations  of  liquor  statutes,  Fhilpot  v.  State,  250. 

JURY. 
Inquiry  by  court  as  to  grounds  of  verdict,  Norris  v.  Haverhill,  89. 
Consideration  of  truthfulness  of  witness-party  by,  Sanborn  v.  Sanborn,  179. 

not  limited  to  weighing  his  testimony,  lb. 
Testimony  of  juror  to  sustain  verdict.  Fainter  v.  State,  221. 

inadmissible  to  impeach  verdict,  lb, 

rule  relaxed  in  capital  case,  lb. 
Question  of  fraud  triable  by,  Colbath  v.  Association,  669. 

LACHES. 

Equity  will  not  interfere  in  case  of  gross,  Clark  v.  Clough,  43. 

trust  an  exception  only  while  relation  continues,  lb. 
Dissenting  stockholder's  rights  lost  by,  B.  C.  &  M.  B.  B.  v.  B,  B,,  393. 
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LEASE. 
Railroad  mder  act  of  1883,  B.  C.  &  M.  E.  E.  v.  B.  B.,  393. 
objecting  minority  only  can  complain  of  illegality,  lb, 
delay  waiver  of  objection,  lb. 

A's  to  B  not  dependent  on  the  validity  of  C's  to  B,  lb. 
f orf  eitore  not  decreed  in  equity ;  remedy  at  law,  lb. 
covenant  not  to  assign  broken,  lb. . 

LEGACY. 

Legatee  owing  testator  more  than  amount  of.  Sleeper  v.  KeUey^  206. 
applied  first  to  unsecured  debts,  lb. 

LEGATEE  RESIDUARY.    See  Residuabt  Legatee. 
LICENSE. 
To  take  ice  from  pond,  Balcom  v.  McQuesten,  81. 
unexecuted,  passes  no  title  to  ice,  lb. 

LICENSE  FOR  EXECUTOR'S  SALE  OF  REAL  ESTATE. 
Probate  court  exclusive  jurisdiction  of,  Lebanon  Bank  v.  Waterman,  88. 
propriety  of  granting,  not  determined  in  equity,  lb. 

LIEN. 
Gift  by  conditional  vendee  passes  his  title,  Haich  v.  Lamos,  1. 
Donee's  title  confirmed  by  payment  by  vendee's  administrator,  lb. 
Reserved  upon  conditional  sale,  McNaUy  v.  Bailey,  208. 
invalid  unless  memorandum  recorded,  lb. 

LIFE  INSURANCE. 
Nonforfeiture  of  "  paid  up  "  policy,  Eddy  v.  Life  Insurance  Co.,  27. 
stipulations  for  forfeiture  strictly  construed,  lb. 

LIMITATIONS  STATUTE  OF.    See  New  Pbomise. 

Judgment  of  another  state  founded  on,  alone.  Weeks  v.  Harriman,  91. 
Not  avoided  by  certain  payments,  Lang  v.  Oage,  173. 
Recall  of  usurious  payments  barred  by,  Cummdngs  v.  Knight,  202. 
No  promise  within  six  years,  Locke  v.  Bank,  670. 

LIQUOR.    See  Intoxicating  Liquor. 
MALICIOUS  PROSECUTION. 
Probable  cause  for  criminal  prosecution.  Woodman  v.  Prescott,  224. 
prosecutor  need  not  act  from  public  motives,  lb. 

MANSLAUGHTER. 
Without  intent  to  kill.  State  v.  Lang,  284. 
accessories  before  the  fact,  lb. 
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MANUFACTURING  ESTABLISHMENT. 
Exemption  from  taxation  by  town  vote,  Franklin  Co.  v.  FrankHn,  177. 
MARRIED  WOMAN.     See  Husband  and  Wife. 

Setdement  of  wife  through  marriage,  Ossipee  v.  County,  12. 

not  lost  by  divorce  decreed  husband,  lb. 
Act  of  1860  not  retrospective,  Allen  v.  Colbum,  37. 

repeal  of  husband's  common-law  rights  by,  quere,  lb. 
Property  act  of  1860  not  retroactive,  StUphen  v.  Stilphen,  126. 

MEDICINE. 
Statute  regulating  practice  of,  void.  State  v.  Pennoyer,  113. 

MINOR. 
Emancipation  of,  Clay  v.  Shirley,  644. 
emancipated,  entitled  to  earnings,  lb, 

MISTAKE  OF  LAW. 
Reformation  of  written  contract  for,  Fastman  v.  Association,  176. 

MORTGAGE  OF  PERSONAL  PROPERTY. 
Articles  inserted  after  execution,  Adams  v.  Itice,  186. 

good  between  parties,  lb. 
Record  of,  Tibbetts  v.  Rome,  242. 

not  constructive  notice  of  real  estate  titie,  lb. 
Machinery  mortgaged  as  chattel  before  annexation,  lb. 

annexed  with  mortgagee's  consent  passes  as  real  estate,  lb. 

MORTGAGE  OF  REAL  ESTATE. 

Statute  as  to  future  advances  construed,  Fessenden  v.  Tafi,  39. 
Validity  of,  determined  by  lex  loci  reisitas,  lb. 
Irregular  foreclosure  of,  Clark  v.  Clough,  43. 

advantage  of,  to  be  taken  within  reasonable  time,  lb. 

mortgagee's  adverse  possession  bars  redemption,  lb. 
Power  of  sale  for  condition  broken,  valid.  Very  v.  RusseU,  646. 

mortgagee  cannot  purchase  under  such  power,  lb, 

MORTGAGOR  AND  MORTGAGEE.    See  Mortgage. 
MUNICIPAL  CORPORATION.     See  Town  and  City. 
MURDER. 
Without  intent  to  kill.  State  v.  Lang,  284. 

NEGLIGENCE. 
Plaintiff's  shown  by  uncontroverted  facts.  State  v.  O.  T,  By,,  663. 
no  evidence  of,  by  defendant,  verdict  required  for  defendant,  lb, 
though  question  of  care  generally  for  the  jury,  lb. 
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NEW  PROMISE.    See  Limitations,  Statute  of. 

Pa3mieiit  by  agent  with  money  of  principal,  Lang  v.  Oage,  173. 
not  evidence  of  new  promise  by  agent,  Ih. 

NEW  TRIAL.    See  Vebdict,  Exception. 
In  capital  case  not  granted,  Falmer  v.  State^  221. 
jury  after  view  being  again  near  locus,  lb. 
testimony  of  juror  inadmissible  to  impeach  verdict,  J 6. 
rule  relaxed  in  capital  case,  76. 
juror  may  testify  to  sustain  verdict,  Ih, 

NOTE.     See  Promissobt  Note. 
NOTICE. 
Lijury  on  highway,  with  whom  and  how  filed,  Sowter  v.  Chrafton,  207. 
Constructive,  question  of  fact,  McNally  v.  Bailey,  208. 
Not  to  defendant  of  trustee's  disclosure,  Holman  v.  Manning,  228. 
Record  of  chattel  mortgage,  Tihhetts  v.  Home,  242. 

not  constructive  notice  of  real  estate  title,  Ih. 
Bona  fide  purchaser  without  notice.  Very  v.  Russell,  646. 

NUISANCE  ACT. 
Injunction  decree  under,  not  impeached  collaterally,  State  v.  Kennedy,  247. 

OFFICER. 
Ordinary  skill  and  reasonable  diligence  required.  Pierce  v.  Ja/skson,  121. 
entitled  to  written  indenmity,  Ih. 

PARTY. 

Not  a  witness  against  executor  in  equity,  Clark  v.  Clough,  43. 

Executor  testifying  to  identify  account  books,  Sheehan  v.  Hennessey,  101. 

adverse  party  not  admitted  to  testify  generally,  Ih, 
Executor  testifying  generally,  Dow  v.  Merrill,  107. 

waives  exception  to  testimony  of  adverse  party,  Ih, 
Consideration  of  truthfulness  of,  as  a  witness,  Sanborn  v.  Sanhom,  179. 

jury  not  limited  to  weighing  his  testimony,  Ih, 

PAUPER  SETTLEMENT.    See  Settlement  op  Paupem. 

PHYSICIANS. 
Statute  arbitrarily  discriminating  between,  invalid.  State  v.  Pennoyer,  113. 

POLICE  COURT. 
No  appeal  except  from  a  judgment,  Sylvester  v.  State,  193. 
Judgment  for  state  not  invalidated  by  stay  of  mittimus  by,  Ih. 
subsequent  grant  of  mittimus  not  a  judgment,  Ih, 


Digitized  by  CjOOQ IC 


690  INDEX. 

Complaint  for  being  common  seller  of  liquor,  PhUpct  v.  StaU^  250. 
conditional  suspension  of  sentence  on  plea  of  noloy  lb, 
no  appeal  from  imposition  of  suspended  sentence,  lb, 

POLICE  POWER. 
Regulation  of  sale  of  drugs  and  medicine,  State  y.  Farcier,  42. 

POLL-TAX. 

Not  assessable  against  one  seyenty  years  old,  Sunapee  y.  LempstSTy  655. 
settiement  not  gained  by  such  assessment,  lb, 

POUNDS,  STATUTE  OF. 

Common-law  right  of  property  defence,  Walker  y.  Wetherbee,  656. 
not  impaired  by,  lb, 
impounding  animals,  cumulatiye  remedy,  lb, 

POWER  OF  SALE. 
For  condition  broken  in  mortgage,  Very  y.  Rufselly  646. 
mortg^agee  cannot  purchase  at  sale  under,  lb, 

PRACTICE.    See  Procedure. 

PRESCRIPTION. 
None  against  public  easement,  Collins  y.  Howard,  190. 

PRINCIPAL. 
Adopting  act  of  another,  Eastman  y.  Association,  176. 
chargeable  with  other's  knowledge,  lb, 

PRINCIPAL  AND  AGENT. 
Authority  of  agent  to  take  orders,  Hayes  y.  Colby,  192. 
not  authority  to  exchange  goods,  lb, 
agreement  for  payment  in  merchandise  not  binding  on  principal,  lb. 

PRINCIPAL  AND  SURETY.    See  Surety. 

PROBATE  COURT. 
Ezclusiye  jurisdiction  as  to  granting  license  real.  Bank  y.   Waterman,  88. 

propriety  of  granting  license  not  determinable  in  equity,  lb. 
Jurisdiction  in  insolvency  proceedings,  Ayer  y.  Weeks,  248. 

depending  on  domicil  of  debtor,  lb, 

PROCEDURE. 
Agreement  to  make  no  claim  in  one  suit.  Bell  y.  Malt  Co,,  25. 

a  bar  to  another  for  the  same  cause,  lb. 
Burden  on  party  claiming  by  adyerse  possession,  Fessenden  y.  Toft,  39. 
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Costs  against  executor  de  bonis  propriis  not  allowed,  Preston  v.  Cutter,  86. 

caose  of  action  existing  against  deceased,  Ih. 
No  evidence  plaintiff  not  a  traveller,  Norris  v.  Haverhill,  89. 

question  not  submitted  to  jury,  16. 

inquiry  by  court  of  jury  as  to  grounds  of  verdict,  Id. 
Findings  of  fact  not  revisable  at  law  term,  Holman  v.  Manning,  92. 
Recall  of  witness :  question  for  trial  term,  Sheehan  v.  Hennessey,  101. 
Failure  to  request  specific  instructions,  Dow  v.  MerriU,  107. 
Hearing  and  weighing  evidence  for  trial  term,  Druryy.  Insurance  Co.,  111. 

finding  of  fact  at  trial  term,  not  revisable  at  law  term,  Ih. 
Amendment  of  judgment,  question  for  trial  term.  Brown  v.  West,  187. 
Jurisdictional  amount  in  controversy,  Streeter  v.  Company,  201. 

necessity  and  extent  of  hearing  upon,  for  trial  term,  lb. 
Amendment  of  writ  of  entry  by  bill  in  equity.  Sleeper  v.  Kelly,  206. 
Testimony  of  juror  to  sustain  verdict.  Palmer  v.  Sta^^  221. 

inadmissible  to  impeach  verdict,  lb. 

rule  waived  in  capital  case,  lb. 

incidental  view  of  locus  by  jury  not  cause  for  new  trial,  lb. 
Injunction  decree  not  impeached  collaterally.  State  v.  Kennedy,  247. 
Public  right  in  navigable  stream,  protection  of,  C.  L.  Co.  v.  Co.,  290. 
Fictitious  or  unnecessary  question  not  decided,  Staie  v.  Morin,  667. 
Question  of  fraud  properly  triable  by  jury,  Colbath  v.  Association,  669. 
Issues  of  fact  exclusively  for  trial  term,  Mooney  v.  R.  R.,  670. 

not  revisable  at  law  term,  lb. 
Agreed  case  insufficient,  Sargent  v.  Sargerd,  672. 

PROCEEDINGS  IN  INSOLVENCY. 
No  decree  of  distribution,  unless  claims  proved,  Tucker  v.  Beacham,  119. 
Creditor  proving  claims  assents  to  assignment,  Gathercole  v.  Bedel,  211. 

such  creditor  cannot  maintain  suit,  lb. 
Claims  to  be  filed  within  one  month,  Nichols  v.  Cass,  212. 

statute  extending  time  not  retrospective,  lb. 
Domicil  for  jurisdictional  purposes,  Ayer  v.  Weeks,  248. 

not  lost  by  departure  from  state  until  another  is  gained,  lb. 

PROMISSORY  NOTE. 
Validity  determined  by  lex  loci  contractus,  Fessenden  v.  Taft,  39. 
Donor's,  not  good  as  donatio  causa  mortis,  Sanborn  v.  Sanborn,  172. 
Payments  on,  by  agent  with  principal's  money,  Lang  v.  Gage,  173. 
not  evidence  of  new  promise  by  agent,  lb. 

PUBLIC. 

No  prescriptive  right  against,  Collins  v.  Howard,  190. 
Right  in  navigable  stream,  C.  R.  L.  Co.  v.  Co.  290. 
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RAILROAD. 
Charter  Concord  Horse,  construed,  Concord  v.  Concord  Horse  Bailroad,  30. 
Purchase  of  Manchester  &  Keene,  legal,  B.  C.  &  M.  E.  B.  v.  B.  B.,  393. 

operation  by  B.  &  L.  legal,  lb. 
Lease  under  act  of  1883,  lb. 

continuous  line,  lb. 

roads  leasing,  not  required  to  be  contiguous,  lb. 

laches  of  dissenting  stockholders,  IS. 

three  years'  delay  waives  objection,  73. 

lease  of  one  not  dependent  on  validity  of  the  lease  of  another,  16. 

covenant  not  to  assign  lease,  broken,  Id. 
Receivership  denied,  there  being  other  adequate  remedy,  lb. 
Forfeiture  not  decreed  in  equity ;  remedy  at  law,  lb. 
Incorporation  tax  on  capital  not  due.  Opinion  of  the  Justices,  657.    * 

REAL  ESTATE. 
Record  chattel  mortgage,  not  notice  of  title  to,  Tibbetts  v.  Home^  242. 

RECEIVERSHIP. 
Denied,  there  being  other  adequate  remedy,  B.C.  &  M.  B.  B.  v.  B.  B.,  393. 

RECORD. 
Of  chattel  mortgage,  Tibbetts  v.  Home,  242. 

not  constructive  notice  of  real  estate  title,  lb. 

RECOUPMENT. 
Defendant's  judgment  for  costs  only.  Union  Bank  v.  BlancJiard,  21. 

REDEMPTION. 
Right  of,  lost  by  mortgagee's  adverse  possession,  Clark  v.  CUmgh,  43. 

REFORMATION. 
Of  deed  not  made  for  immaterial  mistake,  Daggett  v.  Ayer,  82. 
Persons  not  parties  to  suit  not  affected  by  decree  for,  lb. 
Of  written  contract  for  mistake  of  law,  Eastman  v.  Association,  176. 

RELEASE. 
Under  seal  without  fraud,  conclusive,  Clark  v.  Clough,  43. 

REPLEVIN. 
Demand  unnecessary.  Proctor  v.  Tilton,  3. 

defendant  having  no  right  to  possession  against  plaintiff,  lb. 
taking  by  sheriff  of  another  county  as  agent  of  plaintiff,  lb. 

RESCISSION. 
Allowed,  delivery  not  of  stipulated  quality.  Walker  v.  Davis,  170. 
Restoration  by  party  rescinding,  Preston  v.  Beeoe,  6. 
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RESIDUARY  LEGATEE. 

Defence  of  claims  against  testator,  Quinn  y.  Madigan,  8. 
residuary  legatee  not  chargeable  with  expense  of,  lb. 
Stock  dividends  not  apportionable,  lb. 

Distribution  to,  as  soon  as  shares  determined,  Thyng  y.  Moses,  106. 
What  passes  bj  residuary  clause,  Burke  y.  Stiles,  163. 

RESULTING  TRUST. 

Payment  by  one,  deed  to  another,  Fessenden  y.  Taft,  39. 
payment  must  be  at  time  of  purchase,  lb. 

RETROSPECTIVE  LAW. 
Presumption  against,  StUphen  y.  Stilphen,  126,  Nichols  y.  Cass,  212. 

RIPARIAN  RIGHTS. 

Public  right  of  navigation,  CoUins  y.  Howard,  190. 

no  prescription  against  public  right,  lb. 
In  navigable  stream,  C.  R.  L.  Co,  v.  Co.,  290. 

boundary  between,  and  public  right,  determinable  in  equity,  Ib^ 

RIVER. 

Public  easement  for  floating  logs,  CoUins  v.  Howard,  190. 

no  prescription  against,  lb. 
Highway  for  floating  logs,  C.  B.  L.  Co.  v.  Co.,  290. 

natural  capacity,  measure  of  public  right,  lb. 

riparian  owners'  rights,  lb. 

public  grant  of  land  under  and  around,  lb. 

no  intention  to  discontinue,  lb. 

charter  of  company  with  riparian  owners'  rights,  lb. 

no  grant  of  discontinuing  power,  lb. 
Bill  in  equity  to  determine  public  and  private  right,  lb. 

SALE.    See  Conditional  Sale. 

Under  power  in  mortgage,  Very  v.  Bussell,  646. 
mortgagee  cannot  purchase  at,  lb. 

SALE  OF  DRUGS  AND  MEDICINES. 
Regulation  of,  within  police  power,  State  v.  Forcier,  42. 

SCHOOL-HOUSE. 

Location  of,  by  county  commissioners,  Adams  v.  Slate,  188. 
in  towns  not  divided  into  districts,  lb. 
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SELECTMEN. 
Notice  of  injury  on  highway  to  be  filed  with,  Sowter  v.  Qraftonj  207. 

SET-OFF. 
Not  allowed  unless  claims  mutual,  W>  P.  Co.  v.  Eaton,  13. 

SETTLEMENT  OF  PAUPER. 

Wife's,  through  marriage,  OsHpee  v.  County y  12. 

not  lost  by  divorce  decreed  husband,  lb. 
Not  gained  by  unauthorized  assessment,  Sunapee  y.  LempsteTj  655. 

poll-tax  against  person  seventy  years  old,  lb, 

assessment  of,  inoperative,  lb, 

SEWER. 

City  laying,  in  public  streets.  Company  v.  Shanahan,  233. 
not  liable  for  necessary  injury  to  gas-pipes,  lb, 

SHERIFF. 

Of  one  county,  as  agent  of  plaintifiE  in  replevin.  Proctor  v.  TUtan^  3. 

may  take  property  in  another  county,  lb. 
Ordinary  skill  and  reasonable  diligence  required.  Fierce  v.  Jacksonj  121. 

entitled  to  written  indenmity,  lb, 

SPECIFIC  PERFORMANCE. 

Possession  and  improvements  by  parol  vendee,  Hunkins  v.  Hunkins,  95. 
Decreed  for  conveyance  of  land.  Fierce  v.  Morse,  196. 

plaintiff  failing  to  perform  his  part,  lb, 

plaintiff's  failure  due  to  defendant's  unwarranted  demands,  lb. 

SPIRITUOUS  AND  INTOXICATING  LIQUOR. 

See  Intoxicating  Liquor. 

STATUTE. 

Regulating  sale  of  drugs  valid.  State  v.  Forcier,  42. 
Regulating  practice  of  dentistry  void,  State  v.  Hinman^  103. 
Regulating  practice  of  medicine  void.  State  v.  Fennoyer^  113. 
Not  retrospective  unless  intention  clear,  Stilphen  v.  StUphen,  126. 
Prospective  operation  only,  presumed,  Nichols  v.  Cass,  212. 
Chapter  304,  Laws  of  1887,  Opinion  of  the  Justices,  673. 
not  a  creation  or  renewal  of  corporate  power,  lb, 

STATUTE  OF  FRAUDS. 

Evidence  of  receipt  and  acceptance,  SnuxU  v.  Stevens,  209. 

STATUTE  OF  LIMITATIONS.    See  LmiTATiONS,  Statute  of. 
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STATUTES  CITED,  CONSTRUED,  ETC. 

Statutes  of  MAflSACHusETTs. 

1867,  c  56,  8.  2.  Rate  of  interest                                       41 

Public  Statutes,  c.  148,  8,  7.  Inheritance  by  adopted  children           214 

ACTS   OF  THE  LBGISLATUBE. 

1807.  White  River  Falls  Company        382,  389 

1809,  July  21  Joint  tenancy                                         138 

1830,  i>.  110  *'        "                                             138 

1835,  June  27,  (c.  1.)  8. 15.  Charter  of  Concord  Railroad                382 

1844,  c.  190,  8.  2.  Charter  of  Northern  Railroad               382 

1844,  e.  191,  8.  2.  Charter  of  B.  C.  <&  M.  Raiboad            382 

1845,  c,  246.  Discharge  from,  insane  asylum                85 

1846,  c.  327.  Property  rights  of  married  women  38 
1848,  c.  674,  8.  3.  White  River  Falls  Co.  380,  383,  389 
1855,  c.  1658,  8,  5.  Jurisdiction  of  police  courts  251 
1857.  Permitting  parties  to  testify  101 
1860,  c.  2342.  Property  rights  of  married  women  38, 139 
1860,  c,  2366,  8. 1.  Jurisdiction  of  police  courts  251 
1863,  c.  2797.  Charter  of  Franklin  Falls  Company  378 
1867,  c.  42,  Sale  of  state  lands                                  389 

1870,  c.  8.  Abolishment  of  school-districts              189 

1871,  c.  4.  Location  of  school-houses                       189 

1872,  c.  41.  Widow's  distributive  share                    667 

1873,  c.  142.  Manchester  &  Keene  Railroad  396 
1875,  (5.  18.  Practice  of  medicine  and  surgery          113 

1878,  c.  118,  88.  4,  5,  6, 10, 11.  Charter  of  Concord  Horse  Railroad      37 

1879,  c.  37.  Rights  of  husband  surviving  11 
1881,  c.  5.  Jurisdiction  of  police  courts  251 
1881,  c.  183.  Olcott  FaUs  Company  380, 389 
1881,  c.  232.  Manchester  &  Keene  Railroad  393,  396 
1883,  c.  100,  88.  17, 18.  Raiboad  leases  393,  396,  398,  399 
1883,  c.  246.  Manchester  &  Keene  Raiboad  398 
1885,  c.  30.  Conditional  sales  209 
1885,  c.  65,  8. 1.  Notice,  injury  on  highway  118,  207 
1885,  c.  85,  8.  5.  Insolvency  proceedmgs  119,  120,  212,  214 
1887,  c.  71,  8.  2.  Personal  injuries ;  notice  670 
1887,  c.  11.  Injunctions  against  nuisances  247 
1887,  c.  304.  Purchase  of  Eastern  Raiboad  673 
1889,  c.  100,  8.  2.  Insolvency  proceedings                  212,  214 

Revised  Statutes. 

c.  9, 8. 17.  Discharge  from  insane  asylum                85 

c  136,  8.  2.  Division  of  fences                                  659 
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Genebal  Statutes. 

c.  10, 8.  18.  Discharge  from  insane  asylum  85 
c.  49, 8.  1.  Exemption  from  poll-tax  655 
c.  73,  8,  1.  Settlement  of  paupers  655 
0.  128,  8.  2.  Division  of  fences  660 
c.  129.  Pounds  and  distraining  animals  660 
c.  183,  8.  7.  ,  Widow's  distributive  share  667 
€.  209,  8.  16,  17.  Testimony  of  party  110 
0.  213,  8,  4.  Amount  recoverable  on  usurious  con- 
tract 203 

General  Laws. 


c.  4,  as.  10, 11. 

JournalA,  Senate  and  House 

461 

c.  10, «.  22. 

Dbcharge  from  insane  asylvim 

86 

c.  13,  s.  6. 

Incorporation  tax 

673 

c.  48,«.  8. 

Sewers 

241 

c.  53, «.  10. 

Exemption  from  taxation 

177 

c.  67, «.  10. 

Laying  out  highways 

382 

c.  71. 

Discontinuance  of  highways 

388 

c.  75,  8.  7. 

Notice  of  injuiy  on  highway 

118 

c.  78,  M.  6, 13. 

Sewers 

241 

c.  81,  ».  1,  cl.  1,  &  «.  7. 

Pauper  settlements 

12 

c.  83, «.  6. 

Location  of  school-houses 

189 

c.  109, «.  14. 

Sale  of  spirituous  liquor 

251 

c.  109,  M.  20,  21, 22,  36. 

Sale  of  spirituous  liquor 

252 

e.  111. 

Removal  of  nuisances 

116 

c.  112. 

Pestilential  diseases 

116 

c.  113. 

Quarantine 

116 

c.  122. 

Sales  of  certain  articles 

116 

c.  125. 

Tnnpection  of  flour 

116 

c.  126. 

Inspection  of  beef  and  pork 

116 

c.  127. 

Inspection  of  butter  and  lard 

116 

c.  129. 

Inspection  of  fish 

116 

c.  132,  M.  1-3,  6-8. 

Practice  of  medicine,  etc. 

104, 113 

C.133. 

Sale  of  drugs  and  medicines 

42,116 

c.  133, «.  14. 

Joint  tenancy 

138 

c.  135, «.  19. 

No  prescription  against  public 

192 

c.  137,  M.  6, 10, 19. 

Chattel  mortgages 

187 

c.  140. 

Insolvency  proceedings 

119 

c.  140, «.  3. 

Insolvency  proceedings 

212 

c.  160,  M.  1,  2,  3. 

Bailroads,  public  corporations 

461 

c.  183, «.  1. 

Property  rights  of  married  women       139 
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163 

231 

86 

169 

100 

88 

99 

11 

6 

86 
166 
276 
212 
280 
169 
,110 
158 
229 
251 
285 
290 
289 
289 
113 

STOCKHOLDER. 

Individnal  liability  of,  Lamed  t.  Beal,  184. 

Disaenting,  waives  objection  by  delay,  B.  C.  &  M.  R.  R.  v.  R.  R^  393. 

SURETY. 

Principal's  property  attached  by  creditor,  Morrison  v.  Bank,  263. 
no  levy  on  same  by  creditor,  lb. 
creditor's  subsequent  executions  levied  thereon,  lb. 
surety  is  not  discharged,  lb. 

TAX.    See  Poll-Tax,  Exemftiok  fkoh  Taxation. 

Incorporation,  on  capital,  Opinion  of  the  Justices,  673. 

not  due  from  Boston  &  Maine  R.  R.,  under  c.  304,  Laws  1887,  lb. 

TENANCY  BY  ENTIRETIES  op  Husbakd  and  Wife. 

Property  acquired  before  the  act  of  1860,  StUphen  v.  Stilphen,  126. 
not  affected  by  act  of  1860,  lb. 


c.  193,  8. 1. 

Wills 

c.  193,  88.  6, 14. 

Revocation  of  will 

c.  198,  8. 12. 

Liability  of  administrator 

c.  198,  8. 16. 

Prosecution  of  actions 

c.  198,  8.  22. 

Claims  against  person  deceased 

c.  201. 

License  to  sell  real  estate 

c.  202,  8. 10. 

Widow's  right  in  husband's  estate 

c.  202,  88. 14, 15, 16. 

Rights  of  husband  surviving 

c.  203,  88.  9,  10, 13, 14. 

Advancements 

c.  209,  8.  2. 

Discovery  in  equity 

c.  224,  8.  2. 

Exemption  from  attachment 

c.  224,  88. 19;  38. 

Sale  on  wnt 

c.  224,  8.  34. 

Dissolution  of  attachment 

c.  224,  8.  36. 

Expiration  of  attachment 

e.  226,  88.  3,  4. 

Notice  of  action 

e.  228,  88. 16, 17. 

Testimony  of  party                  76, 1 

0.  233,  «s.  1,  2. 

Costs 

c.  249, «.  9. 

Notice  of  trustee's  disclosure 

0.  258, «.  2. 

Appeal  from  police  court 

c.  282,  8. 1. 

Murder 

c.  282,  8.  7. 

Manslaughter 

c.  282,  «.  19. 

Assault 

c.284,M.  1,4,5,  6. 

Accessories  and  attempts 

c.  291, ««.  1-14. 

General  Laws 

Digitized  by  CjOOQ IC 


€98  INDEX. 

TESTIMONY. 
Adverse  party's,  against  executor,  Clark  v.  Clough^  43. 

same  rale  in  equity  as  at  law,  Ih. 
By  executor  to  identify  account-books,  Sheehan  v.  Hennessey^  101. 

adverse  party  not  thereby  admitted  to  testify  generally,  lb. 
Of  executor,  waiver  of  exception  to  party's,  Dow  v.  Merrill^  107. 

TOWN  AND  CITY. 
Legislative  control  over,  Concord  v.  Concord  Horse  B.  -R.,  30. 

can  not  delegate  authority  conferred  by  legislature,  lb. 
Exemption  of  property  previously  taxed,  Franklin  Co,  v.  Franklin^  177. 

real  estate  exempted  by  vote,  lb.  • 

Not  divided  into  school-districts,  Adams  v.  Slate,  188. 

location  of  school-houses  in,  by  county  conmaissioners,  lb. 
Notice  to,  of  injury  on  highway,  Sowter  v.  GrafUm,  207. 
Constructing  sewer.  Company  v.  Shanahan,  233. 

not  liable  for  necessary  injury  to  gas-pipes,  lb. 

TRAVELLER. 

^estion  not  submitted  to  jury,  Norris  v.  Haverhill,  89. 
there  being  no  evidence  plaintiff  was  not,  lb. 

TRUSTEE  PROCESS. 
Trustee  chargeable  for  amount  equitably  due.  Carter  v.  Webster,  17. . 

not,  unless  defendant  could  maintain  suit  against  trustee,  lb. 
Notice  to  defendant  of  disclosure  unnecessary,  Holman  v.  Manning,  228. 

TRUSTEES. 
Required  to  take  proper  guarantees.  Porter  v.  Carpenter,  650. 
such  as  prudent  men  take,  lb. 
pecuniary  ability  of  promissors,  competent,  lb. 

TRUSTS.     See  Chabity. 
"  To  establish  a  female  academy,"  Adams  Academy  v.  Adams,  225. 

funds  may  be  used  for  public  school,  lb. 

fund  not  taken  from  trustee's  care,  lb. 

conditions  annexed  to,  regarded,  lb. 
Exception  to  rule  as  to  relief  against  laches,  Clark  v.  Clough,  43. 

only  while  relation  exists,  lb. 

UNNECESSARY  CASE. 
Not  passed  upon.  State  v.  Morin,  667. 

UNITED  STATES  CONSTITUTION. 
Art.  II,  Sec.  4.     Arbitrary  discrimination,  Staie  v.  Hinman,  103 ;  Staie 
V.  Fennoyer,  113. 
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Amendment  XIY.      Equal  protection.  State  y.  ffinman,  103;  State  y. 

Fennoyer,  113. 
Amendment  XIY.     Dae  process  of  law,  Holman  y.  Manning^  228. 
Art.  I,  Sec.  10.     "  Obligation  of  contracts,"  Dart.  CoU.  y.  Woodward^  473. 

USURY. 
Payments  of,  not  recalled  after  six  years,  Cummings  y.  Knighty  202. 

VERDICT. 

Court  may  inquire  of  jury  as  to  grounds  of,  iTorris  v.  ffaverhiU,  89. 
Failure  to  giye  special  unasked  instruction,  Dow  v.  MerriU,  107. 
Juror  may  testify  to  sustain,  Palmer  v.  Sfate,  221. 

not  to  impeach,  Ih. 

waiyer  of  rule  in  capital  case,  Lh> 
Set  aside.  Cook  y.  New  Durham^  668. 

error  one  of  law,  not  an  exercise  of  discretion,  Ih. 

WAY.    See  Highway,  River. 
WILL. 

Time  of  distribution  to  beneficiaries  under,  Thyng  y.  Moses,  106. 

"  My  estate  "  may  include  remainder  expectant,  Kimball  y.  Society^  139. 

estate  increased  by  income  after  death,  a  single  fund,  Ih, 

costs  and  counsel  fees  of  unsuccessful  claimant,  Ih. 
What  passes  by  residuary  clause,  Burke  y.  Stiles,  163. 
■Gift  by,  to  one  owing  testator.  Sleeper  y.  Kelley,  206. 

indebtedness  in  excess  of  legacy,  lb. 

intention  whole  shall  be  paid,  lb. 

application  first  to  unsecured  debts,  lb. 
Reyocation  of  testamentary  disposition,  Grardner  y.  Gardiner,  230. 

alteration  of  will  how  authenticated,  lb. 

attempted  alteration  not  regarded,  lb. 

intention  of  testator  to  dispose  of  whole,  lb. 

WITNESS. 

Party,  not  against  representatiyes  of  deceased,  Clark  y.  Clough,  43. 
Party,  administrator  electing  to  testify,  Dota  y.  Merrill,  107. 
Executor  to  identify  account-books,  Sheehan  y.  Hennessey,  101. 
adyerse  party  not  admitted  to  testify  generally,  lb. 

WORDS. 

^*  My  estate  "  may  include  remainder  expectant,  Kimball  y.  Society,  139. 
^*  Proyisions  *'  in  statute  of  exemptions.  Bond  y.  Tucker,  165. 
does  not  include  meat  purchased  for  sale,  lb. 
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"  Valae  in  controversy,"  Streeter  v.  Company^  201. 
«  Continuous  line,"  B.  C  &  M.  E,  B.  v.  B.  -R.,  393. 
"  Proper  guarantees,"  Porter  v.  Carpenter,  650. 

WRIT. 
Action  pending  after  attachment  on,  BusweU  y.  BahbiU,  168. 

WRIT  OF  ENTRY. 
Amended,  by  filing  bill  in  equity.  Sleeper  y.  KeUey,  206. 
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